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Int. No. 287

By Council Members Comrie, Dickens, Gentile, Liu, Nelson and Stewart

A Local Law to amend the administrative code of the city of New York, in relation to damages for delay clauses in public contracts.

Be it enacted by the Council as follows:

Section 1. Declaration of Legislative Findings and Intent. The Council of the City of New York finds that it is often difficult to find

enoughqualitycontractorswilling tobidoncityconstructionprojects,making ithard tokeep thecontractingprocesscompetitive. Oneof the

main reasons for this is that there is a “no damages for delay” clause in New York City contracts. This shield allows the City to delay a private

contractor for any length of time and not bear any fiscal responsibility for such delay. Proponents of the status quo argue that it results in

saving taxpayersmoneyinrecoveryfeesandlitigationexpenses.However,given theCity’shistoryofconstructiondelays,manycontractors

are simply unwilling or unable to assume the risk of expense of doing business with the City. This sentiment has resulted in a decrease in the

pool of responsible contractors who view City public work as a means of last resort. The inclusion of the “no damages for delay” clause, in

Citycontracts,hasbeencitedasresultinginanoverall increaseinconstructioncostsforpublicprojectsbecausecontractorsaddtotheirbidsin

order to cover for potential delays. In addition, the existence of such a clause harms small contractors who simply cannot afford the cost of

indefinite delays; in particular, minority and women owned construction firms.

Currently, ten states have made such a clause void and unenforceable as against public policy. Additionally, the federal government,

the New York State Office of General Services, and the New York State Department of Transportation all pay damages in certain
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the New York State Office of General Services, and the New York State Department of Transportation all pay damages in certain

circumstances when they are responsible for causing the delay in a public project. This policy has resulted in an increase in government

accountability and has decreased the amount of delays caused by public entities - thereby decreasing the time required to complete a project.

RemovaloftheCity’s“nodamagesfordelay”clausewill likelyreducethedelayscausedbyCityagencies, increasetherateofjobcompletion,

and result in less community disruption from public construction projects.

TheCouncilfindsthatthislegislationwillallowcontractorstorecoverafairandequitablesumforconstructiondelaysthatarecaused

in whole, or in part, by a City agency’s negligence, bad faith, active interference or other tortuous conduct. The possible additional costs for

delaydamageswill beoffsetbysavings in faster completionofpublicconstructionprojects andgreater competition for thosecontracts. This

legislation also provides for penalties to be imposed against contractors who bring forward claims against a contracting agency which are

determined through litigation or arbitration to be false or to have no basis in law or in fact.

§2. Title 6 of the Administrative Code of the City of New York is hereby amended by adding a new section 6-126, to read as

follows:

Section 6-126. a. For purposes of this section only, the following terms shall have the following meanings:

(1) "Contract" means any written agreement, purchase order or instrument whereby the city is committed to expend

or does expend funds in return for work, labor, services, supplies, equipment, materials, or any combination of the foregoing.

(2) "Contracting agency" means a city, county, borough, or other office, position, administration, department,

division, bureau, board or commission, or a corporation, institution or agency of government, the expenses of which are paid in whole

or in part from the city treasury.

(3) "Contractor" means and includes all individuals, sole proprietorships, partnerships, joint ventures or

corporations who enter into a contract with a contracting agency.

(4) “Construction” means the process of building, reconstructing, rehabilitating, converting, altering, extending,

improving, repairing, maintaining or demolishing of city real property or other public improvements.

b. A contract for the procurement of construction shall include a provision which provides a procedure between the

contracting agency and the contractor for the recovery of damages related to the expenses incurred by the contractor for a delay which

the contracting agency is in whole, or in part, responsible for, which is unreasonable under the circumstances.

c.  Subdivision (b) of this section is not intended to render void any contract

provision that:

(1) Precludes a contractor from recovering that portion of delay costs

caused by the acts or omissions of the contractor or its agents;
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(2) Requires notice of any delay by the party responsible for such delay;

(3) Provides for reasonable liquidated damages; or

(4) Provides for arbitration or any other procedure designed to settle

contract disputes.

d. A contractor making a claim against a contracting agency for costs or damages due to the alleged delaying of the

contractor in the performance of its work under any construction contract shall be liable to the contracting agency for an amount equal

to such unsupported part of each claim in addition to all costs to the contracting agency attributable to the cost of reviewing the total

delay claim which is determined through litigation or arbitration to be false or to have no basis in law or in fact.

e. A contractor shall also be liable for a civil penalty of not less than $2,500 for

each claim upon a determination that a contractor has been found, through litigation or arbitration, to have made a false claim or a

claim that had no basis in fact against the contracting agency.

f.  The appropriate agency head may commence debarment proceedings pursuant

to the rules of the procurement policy board upon a determination that a contractor has been found, through litigation or arbitration, to

have made a false claim or a claim that had no basis in fact against the contracting agency.

 §3.  This local shall take effect ninety days after its adoption.

DS
Int. 291/04
April 20, 2006
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