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Res. No. 56

Resolution calling on the New York State Legislature to pass and the Governor to sign, legislation to repeal the
Criminal Procedure Law Article 240 and replace it with a law mandating early, open, and automatic pre-trial
discovery.

By Council Members Cabrera, Cornegy, R. Diaz, Holden, Rose, the Public Advocate (Mr. Williams),
Rodriguez, Salamanca and Yeger

Whereas, Pursuant to New York State Criminal Procedure Law section 240, New York City currently

does not provide for mandatory early or open pre-trial disclosure of evidence, witness lists, and police reports;

and

Whereas, Pursuant to New York State Criminal Procedure law Section 240, the current discovery

procedures prevent an innocent until proven guilty individual from crucial access to the evidence in their case,

denying the right to a full defense in criminal matters with life-altering consequences; and

Whereas, Many other jurisdictions enjoy as a matter of practice the prosecution’s full disclosure of
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Whereas, Many other jurisdictions enjoy as a matter of practice the prosecution’s full disclosure of

witnesses’ names, addresses, complete statements, and police reports early in the case; and

Whereas, The current Criminal Procedure Law section 240 prevents a defense attorney from zealously

defending his/her client due to the attorney’s inability to fully assess their client’s legal options and thoroughly

advise their clients about the strength or weakness of opposing counsel’s case; and

Whereas, Because significant discovery from the prosecution occurs belatedly, the accused has no

access to critical police reports, which systematically block innocent or over-charged defendants from

meaningfully investigating their case, therefore denying justice by preventing the defense from to locating and

using exculpatory evidence as well as preventing the defense from formulating a proper strategy of defense

prior to trial; and

Whereas, Long-standing committees of legal experts and practitioners have repeatedly urged the New

York State Legislature to fundamentally revise, modernize, and make more fair New York State’s restrictive

criminal discovery rules; and

Whereas, Fundamental fairness dictates that an innocent until proven guilty defendant should be

provided with basic discovery well in advance of trial, such as police reports from the investigation of the case,

the names and contact information of the witnesses, and those witnesses’ prior testimony, statements, let alone

the type of discovery available to civil litigants, such as depositions; and

Whereas, Due to delays in producing discovery materials under the existing law, indigent defendants

many times choose a plea bargain instead of languishing in prison custody awaiting trial, which in New York

City can last numerous years; and

Whereas, The existing discovery laws hamper the defendant’s ability to make critical decisions about

whether to plea bargain or proceed to trial and adequately prepare a defense, which forces defense attorneys to

turn to other systems to obtain pre-trial information, such as subpoenas duces tecum, bills of particulars, pretrial

hearings, voluntary disclosure forms, and informal incomplete discovery from the prosecutor, methods which
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are not always effective; and

Whereas, A broader fully early, open, and automatic discovery system will eliminate the cruelties and

the inequities in the availability of information between the prosecution and the defense, thus providing for

more equal justice, and less surprise at time of trial; and

Whereas, In the severely overcrowded court system, particularly in the five boroughs of the largest city

in the United States, the current demand system under which defendants must seek discovery by filing endless

written demands requiring further court time in unnecessary hearings makes justice in New York City

extremely inefficient, often resulting in a colossal waste of time and money; and

Whereas, If the prosecution and defense are required to immediately trade vital information after

arraignment, each side will be able to receive a better overview of the adversary’s case and decide whether to

plea bargain or proceed to trial; and

Whereas, The ability of the parties to make these decisions will result in faster resolution of the case,

less court time, less wasted paper, less pre-trial detention of the indigent defendant, and more money for the tax

- paying public and community; and

Whereas, The Legal Aid Society has written a proposed Criminal Procedure Law Article 245 which

mandates early, open, and automatic pre-trial discovery in criminal cases, substantially improving upon the

current Article 240; now, therefore, be it

Resolved, That the Council of the City of New York calls on the New York State Legislature to pass and

the Governor to sign, legislation to repeal the Criminal Procedure Law Article 240 and replace it with a law

mandating early, open, and automatic pre-trial discovery.

BC
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