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Title:
A Local Law to amend the Administrative Code of the City of New York, in relation to the use of clean heating oil in New York City.

Administrative Code:
Amends section §24-167; and amends subdivision (a) of 24-168; amends subchapter 8 of chapter 1 of title 24 to add a new section 24-168.1; amends subdivisions (a) and (b) of section 24-169 and amends subparagraph (i) of paragraph (5) of subdivision (b) of 24-178.
I. Introduction

On Wednesday, July 28, the Environmental Protection Committee of the New York City Council will consider Proposed Int. No. 194-A, a bill that would require that all heating oil used in New York City contain a minimum of 2% biodiesel, that would permit the use of renewable fuel made from renewable biomass at the discretion of the Commissioner of Environmental Protection and that would limit the sulfur content of No. 4 fuel oil.

II. Background

a. Heating Oils and Public Health

Heating oils are a major source of air pollutants in New York City. While some of the City’s air pollutants are generated outside of the City by power plants, vehicles, and other sources, a large portion of pollutants are generated by in-city emissions, primarily from vehicles and heating systems. The New York City Community Air Survey (NYCCAS) released this January by the New York City Department of Health and Mental Hygiene was the first city-wide evaluation of the variation in air quality within the City. The study linked elevated levels of several air pollutants to areas within the city that have heavy traffic and truck traffic and high building density. Specifically, the study showed that higher levels of fine particulate matter and sulfur dioxide, two pollutants of great concern for public health, are present in areas with large No.s of boilers burning No.s 4 and 6 fuel oil in building heating systems.

New York City’s air quality consistently violates the EPA’s National Ambient Air Quality Standards for criteria pollutants,
 and the city is designated a nonattainment area for ozone (O3) and fine particulate matter (PM2.5) pursuant to the Clean Air Act. Other pollutants such as nitrous oxides (NOx), sulfur dioxides (SO2), and nickel also remain at unsafe concentrations in our air. These pollutants are conclusively linked with a variety of health problems. Fine particulate matter is small enough to become embedded deep within the lungs, and short-term exposure can exacerbate heart and respiratory problems such as asthma. Long-term exposure to fine particulate matter has been linked to reduced lung function (SO2), chronic bronchitis, cardiovascular disease, and premature death.
 Sulfur dioxide, which converts in the atmosphere to sulfate particles, can cause difficulty breathing, increased respiratory symptoms, and aggravation of existing heart disease.
 SO2 also contributes to lower visibility and acid deposition, the latter of which has been of great concern in New York State
 because it contributes to the formation of acid rain, which damages plant and animal life, buildings and electrical equipment Airborne nickel, which is emitted when No.s 4 and 6 fuel oil are burned, but is not emitted at all from No. 2 fuel oil or natural gas, has been linked to increased cardiovascular disease and premature death, can also be a severe allergen, and is found in New York City air at nine times the average levels of other United States cities.
 

No. 6 fuel oil, known as residual oil because it is left over at the end of the petroleum distillate process, contains the greatest No. of toxins of all fuel oils used in New York City; but No. 6 fuel oil is cheaper than other heating oils and contains a larger energy content per gallon than other heating oils. No. 6 fuel oil, however, is very viscous and must be kept heated at all times in order to be used, increasing the cost of use. Because it contains more contaminants, it also requires that boilers be cleaned and maintained more frequently. No. 2 fuel oil is a medium distillate oil that is less viscous and contains fewer contaminants than No. 6 oil. No. 4 fuel oil is a mixture of No. 2 oil and No.6 oil, and therefore contains somewhat fewer pollutants than No. 6 oil.
 

b. Use of Residual Heating Oils in New York City

In New York City, almost 10,000 buildings burn No. 4 or No. 6 heating oil.
 According to estimates by the Environmental Defense Fund, these buildings represent approximately 1% of the total No. of New York City buildings, but contribute approximately 87% of all soot pollution due to heating systems in the City.
 No.s 4 and 6 oil are normally used only in very large heating systems. In smaller systems, the cost of maintenance of the systems typically outweighs the lower price of the fuel. 

III. Cleaner Heating Oils

a. Biodiesel Blends

Biodiesel is a fuel produced from any of a variety of plant oils, animal fats, or used cooking greases or oils. Raw vegetable oils and animal fats are converted to biodiesel through a process called transesterification, wherein the oil and fat react with an alcohol (normally methanol) in the presence of a catalyst such as lye (sodium hydroxide) to produce biodiesel. Glycerin is a co-product of the process, and is sometimes sold by biodiesel producers for use in cosmetics or pharmaceutical goods. On average, 100 pounds of oil or fat, along with 10 pounds of alcohol, produces 100 pounds of biodiesel and 10 pounds of glycerin.
 The raw material used to produce biodiesel is referred to as its “feedstock”. Oil from soy beans is the most common feedstock for biodiesel in the United States, though biodiesel can also be made from a variety of other plant oils such as cottonseed and canola, from recycled cooking grease and oil, or from animal fats such as beef tallow and lard.

Biodiesel is used as a substitute for or an additive to petroleum-based diesel fuel. In its pure form, biodiesel requires special handling and possible equipment modifications.
 It is therefore used most frequently in blends along with conventional petroleum-based diesel. Blends of biodiesel are named according to the percentage of biodiesel they contain – for example, B100 indicates that a fuel is pure biodiesel, while B5 indicates that the fuel contains 5% biodiesel and 95% petroleum-based diesel. Up to the B5 level, a biofuel blend meets the specifications of ASTM International (the industry’s fuel-rating association) for conventional diesel fuel for use in vehicle engines as well as in home heating oil, and can be used interchangeably with pure petroleum diesel fuel. 

The use of biodiesel in place of conventional petroleum-based diesel home heating oil has benefits for local air quality. Emissions of particulate matter (PM), carbon monoxide (CO), hydrocarbons (HC), nitrous oxides (NOx), and sulfur dioxide (SO2) are all lower for biodiesel blends than for all grades of conventional home heating oil.
 Biodiesel contains approximately 11% oxygen, allowing the fuel to burn more completely than does exclusively petroleum-based fuel. Some PM and HC pollution is due to particles of unburned fuel in emissions, and can be toxic or carcinogenic. Because of the oxygen content of biodiesel that allows the fuel to burn more completely, PM and HC emissions from biodiesel blends can be reduced disproportionately to the percentage of biodiesel in the blend. B20 fuel can reduce these air toxics by up to 40%.
  While reports have indicated that NOx emissions increase slightly when biodiesel is used in vehicle engines, this is not the case when biodiesel is used in home heating oil.
 A different combustion process in home heating applications leads to a reduction in NOx proportional to the amount of biodiesel in the fuel blend. Similarly, SO2 is reduced proportionally to the amount of biodiesel in the fuel blend. For each 1% of biodiesel that is added to the fuel mix, a 1% decrease in sulfur dioxide and nitrous oxides will occur, and a greater than 1% decrease in hydrocarbons and particulate matter will occur.
· Sustainability of Biodiesel

Though biodiesel is considered by many to be a cleaner and more sustainable replacement for petroleum-based diesel fuels, questions have been raised about whether and to what degree the used of biodiesel reduces carbon emissions. Land use change as a result of the cultivation of farmland to provide feedstock for biofuels has been the source of disagreement over the impact of biofuels on carbon emissions. The controversy arose after the release of two studies arguing that such land use change may mean that more prevalent use of biofuels will increase, rather than decrease, carbon emissions.
 Valuable carbon-sequestering ecosystems, these studies argue, will be converted to the production of crops for biofuels, an aspect of biofuel carbon emissions that has been ignored in previous analyses of life cycle carbon emissions. Calculation of the carbon emissions from biofuels changes drastically when land use change is included in models of carbon emissions. Concerns have also been raised about the impact of biodiesel use on food prices.

The EPA recently released its final rules implementing the Renewable Fuels Standard Program created pursuant to the Energy Independence and Security Act of 2007. The EPA’s analysis of the life cycle carbon emissions attributable to soy-based and waste grease-based biodiesel show a 57% reduction in carbon emissions and an 86% reduction, respectively.
 This is a much higher carbon emissions reduction than had previously been calculated for soy-based biodiesel, which EPA attributes to new information related to assumptions about crop yield and co-products from soy used for biodiesel, as well as updated information about the land that is typically converted to soy production. While the EPA’s analysis shows significant reductions from both soy-based and waste grease-based biodiesel, it is clear that the carbon emissions benefits of waste grease-based biodiesel are much greater than those of soy-based or other types of biodiesel. 

Heating systems in New York City buildings use approximately 730 million gallons of fuel oil annually.
 If biodiesel blends were used at a B2 level citywide, approximately 14.5 million gallons of petroleum-based diesel would be replaced each year with biodiesel. Studies of the capacity of New York City’s restaurants to produce waste grease for use in biodiesel show that approximately 1-1.5% of New York City’s heating oil needs could be filled using New York City restaurant grease.
 

b. Renewable Fuel 
“Renewable fuel” is fuel made from “renewable biomass”.  Biomass is organic material made from plants and animals, including microorganisms, and is considered a renewable energy source because we can, arguably, always grow more trees and crops, reuse grease from waste animal products and find other available sources of waste such as food or yard waste that can be used.  Some examples of biomass fuels are wood, crops, manure, and some garbage.  When burned, the chemical energy in biomass is released as heat which can be used to produce steam for making electricity, or to provide heat to industries and homes.

c.  Sulfur Cap

Currently, New York City limits the sulfur content of No. 2 fuel oil to 2,000 parts per million (ppm), and the sulfur content of No.s 4 and 6 oil to 3,000 ppm. Because SO2 is one of the main pollutants of concern for public health, a lower sulfur cap on No. 4 fuel oil will improve air quality and health. A cap on the sulfur level in No. 4 fuel oil will require that a greater proportion of No. 2 oil be used in the No. 4 oil blend, resulting in a less polluting blend. 

IV. Proposed Int. No. 194-A
Section 1 of Proposed Int. No. 194-A states that the Council finds that heating oil contributes significantly to local air pollution, and that use biodiesel blends, renewable fuels and a lower sulfur cap on No. 4 oil are necessary steps to improve local air quality.

Section 2 of the bill amends section 24-167 of the Administrative Code to make clear that bioheating fuel may be used in heating equipment adapted for such use, although, as a practical matter, heating equipment rarely needs to be adapted to use 2% biodiesel .
Section 3 of the bill also amends section 24-168 (a) of the Administrative Code to clarify that the use of bioheating fuel is not prohibited in equipment adapted for its use.

Section 4 of the bill amends subchapter 8 of chapter 1 of title 24 of the Administrative Code to add a new section 24-168.1 and subdivision (a) of the new section adds definitions of terms such as “biodiesel,” “bioheating fuel”, “feedstock”, “heating oil”, “renewable biomass” and “renewable fuel” to section 24-168.1 of the Administrative Code. 
Biodiesel Requirement

Paragraph 1 of subdivision (b) of new section 29-168.1 requires that by October 1, 2012 all No. 2, 4, and 6 heating oil contain a minimum of 2% biodiesel by volume. Paragraph 2 of subdivision (b) provides that the Commissioner of Environmental Protection may authorize the use of “renewable fuel” in heating systems in lieu of bioheating fuel with 2% biodiesel if he or she determines that such fuel meets an applicable American Society for Testing and Materials standard or other standard as determined by the Commissioner, and the emissions from such fuel contain equal or lesser amounts of particulate matter, sulfur dioxide and nitrogen oxides than the emissions from fuel oil grade No. 2.

Subdivision (c) of section 24-168.1 establishes a procedure for the issuance of waivers from the biodiesel obligation.  Waivers could be issued by the Commissioner of Environmental Protection if the Commissioner finds that an insufficient amount of bioheating fuel is available to fulfill the biodiesel requirements; (i) or that the price of available bioheating fuel for a boiler type is at least fifteen percent more than the price of a comparable fuel oil grade of one hundred percent petroleum heating oil; (ii) or that the use of bioheating fuel at the required blend would invalidate the manufacturer’s warranty for the equipment using the fuel; (iii) or that there are no applicable ASTM or other standards as determined by the Commissioner to govern the specifications of the fuel or the bioheating fuel for purposes of receiving bids and enforcing contracts (iv).  
Paragraph (2) of subdivision (c) of section 24-168.1 provides that a waiver issued pursuant to subparagraphs (i) and (ii) of paragraph (1) will expire in three months unless renewed in writing by the Commissioner.

Paragraph (3) of subdivision (c) of section 24-168.1 provides that a waiver issued pursuant to subparagraphs (iii) and (iv) of paragraph (1) will expire after six months unless renewed in writing by the Commissioner.
Pursuant to paragraph (4) of subdivision (c) of section 24-168.1, the Commissioner is authorized to issue a waiver for a specific district steam system if the Commissioner finds, based on documentation submitted by the applicant, including, but not limited to a report certified by a professional engineer, that compliance with the requirements of paragraph (1) of subdivision (b) of this section would result in damage to equipment used to generate steam within such district steam system. This fifth waiver, for a specific district steam system, if issued, would expire after one year, unless renewed in writing by the Commissioner.

Paragraph (1) of subdivision (d) of section 24-168.1 would require reporting, by the Commissioner to the Mayor and the Speaker of the Council, no later than September 1, 2013, and no later than September 1 of every year thereafter, respecting all waivers, findings and renewals of such findings issued pursuant to this section during the immediately preceding calendar year, a summary of the information received pursuant to subdivision (e) of this section, all waivers, findings and renewals of such findings issued pursuant to subdivision (b) of section 24-169, of this Code, relating to low sulfur fuel, during the immediately preceding calendar year, and determinations made by the Commissioner regarding renewable biomass pursuant to paragraph (2) of subdivision (b) of this section and any recommendations with respect to the use of renewable biomass in the City, considering appropriate standards and experiential use.  The bill provides that this reporting obligation may be satisfied by including the needed information in the management report and preliminary management report made public and submitted to the Council by the Mayor pursuant to section twelve of the New York City Charter.

Paragraph (1) of subdivision (e) of section 24-168.1 mandates that the Commissioner require persons who supply heating oil directly to buildings in the City to disclose annually the amount in gallons of each fuel oil grade supplied by such person to buildings, by zip code, the average percentage of biodiesel blended into each fuel oil grade supplied by such person within the City and the types of feedstock used in the creation of such biodiesel. 

Paragraph (2) of subdivision (e) of section 24-168.1 provides that the Commissioner must prescribe the form in which required information shall be reported annually to the Department and that the form must be certified by the person supplying the information as to the completeness and accuracy of the information provided.

Paragraph (3) of subdivision (e) of section 24-168.1 directs the Department to require that records be maintained to substantiate the information provided pursuant to this subdivision and to make such records available for inspection and audit by the Department for a period up to three years. 

Subdivision (f) of section 24-168.1 clarifies the definition of fuel oil, as used in any provision of the Administrative Code of the City of New York or the rules of the City of New York, to include heating oil that is fuel oil grade No. 2, No. 4 or No. 6 containing biodiesel.

Subdivision (g) of section 24-168.1 requires the Commissioner to promulgate rules to carry out the provisions of new section 24-168.1 and subdivision (h) of section 24-168.1 gives him the authority to sample, test and analyze heating oil supplied to buildings in the City to determine compliance with this section.

Section 5 of the bill amends subdivisions (a) and (b) of section 24-169 of the Administrative Code of the City of New York to lower the sulfur cap on No. 2 oil as classified by the American Society for Testing and Materials after June 30, 2012, to no more than the amount set forth in section 19-0325 of the Environmental Conservation Law or as provided by an Executive Order of the Governor issued pursuant to such section.  The level set by section 19-0325 of the Environmental Conservation Law is 15 ppm of sulfur.  Section 5 of the bill amends subdivision (b) of section 24-169 to lower the sulfur cap for fuel oil grade No. 4 after October 1, 2012, to no more than 0.15 percent, (1,500 ppm) provided that the Commissioner may waive the requirements of this paragraph if the Commissioner finds that there is an insufficient quantity of fuel oil grade no. 2 that contains no more than 0.0015 percent (15 ppm) of sulfur by weight. Any waiver issued pursuant to this subdivision would expire after three months, unless renewed in writing by the Commissioner. The provisions of paragraph (1) of this subdivision will apply during the period when such waiver is in effect. 

Section 6 of the bill amends the existing table of civil penalties in subparagraph (i) of paragraph (5) of subdivision (b) of 24-178 of the Code to provide for civil penalties for failure to use or purchase the correct fuel oil that range from $1,000 to $10,000 plus twice the monetary benefit achieved from noncompliance.  

This local law takes effect ninety days after enactment, except that the Commissioner of Environmental Protection must take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective date.

V. Conclusion

The enactment of this bill will improve air quality in New York City by replacing a portion of all heating oil used in New York City with biodiesel, by authorizing the use of renewable fuel, when appropriate, and by reducing the amount of sulfur emitted into the air as a result of lowering the cap on sulfur in No. 4 heating oil.
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