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I. Introduction

On October 29, 2021, the Committee on Small Business, chaired by Council Member Mark Gjonaj, will hold a hearing on “Key to NYC.” Those invited to testify include the Department of Small Business Services (SBS), small business advocates, chambers of commerce, Business Improvement Districts and other members of the public.
II. Background
	On August 16, 2021, Mayor de Blasio announced the “Key to NYC” vaccination mandate. The mandate, which went into effect the next day, requires individuals 12 and older to show proof that they have received at least one dose of a COVID-19 vaccine[footnoteRef:1] to enter indoor dining establishments,[footnoteRef:2] indoor fitness establishments,[footnoteRef:3] and indoor entertainment venues.[footnoteRef:4][footnoteRef:5] Under the mandate, staff working at any of these locations are also required to show they have received at least one dose of a COVID-19 vaccine. Staff working at a covered business can request a reasonable accommodation from the Key to NYC mandatory vaccination requirement.[footnoteRef:6] The New York City Commission on Human Rights (the “Commission”) has provided a few examples of reasonable accommodations that employers could consider granting for employees, including allowing the employees to work remotely, perform job duties outside or isolated from other employees or customers, or permitting them to take a leave of absence.[footnoteRef:7] For City residents to prove their vaccination status, they can show any of the following documents: [1:  Individuals can get a dose of any COVID-19 vaccines authorized for emergency use by the Federal Drug Administration (FDA) or World Health Organization (WHO) ]  [2:  Included restaurants are defined as restaurants, catering halls, event spaces, hotel banquet rooms, bars, nightclubs, cafeterias, grocery stores with indoor dining, coffee shops and fast food or quick service with indoor dining]  [3:  Indoor Fitness is defined as gyms, fitness centers, fitness classes, pools, indoor studios and dance studios]  [4:  Entertainment venues are defined as movie theaters, music and concert venues, museums, aquariums and zoos, professional sports arenas, indoor stadiums, convention centers, exhibition halls, performing arts theaters, bowling alleys, arcades, pool and billiard halls, recreational game centers, adult entertainment and indoor play areas]  [5:  Emergency Executive Order 250, Mayor Bill de Blasio, September 24, 2021, available at: https://www1.nyc.gov/office-of-the-mayor/news/250-001/emergency-executive-order-250 ]  [6:  “An Overview of the Key to NYC Vaccine Mandate Program” October 6, 2021, available at: https://www.jdsupra.com/legalnews/an-overview-of-the-key-to-nyc-vaccine-4137170/ ]  [7:  “An Overview of the Key to NYC Vaccine Mandate Program” October 6, 2021, available at: https://www.jdsupra.com/legalnews/an-overview-of-the-key-to-nyc-vaccine-4137170/] 

· CDC Vaccination Card, or a photo or photocopy of the card
· “NYC Vaccination Record or other official immunization record from within or outside the U.S., including from [a] health care provider. A photo or photocopy of this card is also acceptable.”
· NYC COVID Safe App;
· CLEAR Health Pass; or
· Excelsior Pass (or Excelsior Pass Plus)[footnoteRef:8] [8:  “Vaccination Proof for Indoor Activities (Key to NYC)” NYC Health, available at: https://www1.nyc.gov/site/doh/covid/covid-19-vaccines-keytonyc.page ] 

	Employees working in dining, fitness, and entertainment establishments are tasked with ensuring compliance with the Key to NYC mandate. Businesses must check the vaccination statuses of all staff and customers aged 12 and older, but must do so equitably and in accordance with the City’s Human Rights Law.[footnoteRef:9] Individuals 12 and older who are unable to provide proof of their vaccination status are unable to enter the establishment, unless they are entering to use the bathroom or “for another reason that will take a small amount of time (for example, less than 10 minutes).”[footnoteRef:10] If a venue has both indoor and outdoor sections, individuals only need to show proof of vaccination to enter the indoor area.[footnoteRef:11] Businesses covered by Key to NYC are also required to post a sign that notifies employees and patrons about the vaccination requirement.[footnoteRef:12] Businesses must also have a written record that describes how they will verify proof of vaccination for staff and patrons.[footnoteRef:13] The record must be available on-site for review by City inspectors. An establishment found to be non-compliant with the mandate can be subject to a fine of $1,000, with repeated violations potentially leading to increased fine amounts.[footnoteRef:14] [9:  See “Guidance for Businesses on Equitable Implementation of Key to NYC”, NYC Commission on Human Rights, September 8, 20201, available at: https://www1.nyc.gov/assets/cchr/downloads/pdf/KeyToNYC_FactSheetBusiness-English.pdf (For example, business owners cannot “[s]crutinize proof of vaccination more closely when it is provided by people of a particular race, national origin, or religion based on the perception that people in those groups are less likely to be vaccinated”; or “[r]efuse to accept certain types of valid proof of vaccination, such as official immunization records from countries outside the United States or photographs of CDC vaccination cards”; and “[i]f a customer is unable to show proof of vaccination due to a disability, [employees] must engage with them in a cooperative dialogue, or a good faith discussion, to see if a reasonable accommodation is possible.”)]  [10:  “KEY TO NYC: REQUIRING COVID-19 VACCINATION FOR INDOOR ENTERTAINMENT, RECREATION, DINING AND FITNESS SETTINGS,” Counsel to the Mayor, October 15, 2021, available at:  https://www1.nyc.gov/assets/counseltothemayor/downloads/Key-to-NYC-FAQ.pdf ]  [11:  Id.]  [12:  Id.]  [13:  Id.]  [14:  “KEY TO NYC: REQUIRING COVID-19 VACCINATION FOR INDOOR ENTERTAINMENT, RECREATION, DINING AND FITNESS SETTINGS,” Counsel to the Mayor, October 15, 2021, available at:  https://www1.nyc.gov/assets/counseltothemayor/downloads/Key-to-NYC-FAQ.pdf ] 

The Key to NYC mandate took effect on August 17, 2021, and the City began checking businesses’ compliance on September 13, 2021.[footnoteRef:15] As of October 3, 2021, City inspectors had conducted over 21,000 inspections. During that time the City issued fewer than 5,800 warnings, and only 10 businesses received violations.[footnoteRef:16] On October 13, a month after enforcement of the mandate began, the Mayor claimed the mandate had been successful.[footnoteRef:17] According to the Mayor, from September 13 through October 13, the overall vaccination rate increased by 9 percentage points in the City.[footnoteRef:18] [15:  Id.]  [16:  SHANT SHAHRIGIAN, “Just 10 violations so far under NYC’s vaccine mandate for businesses” NY Daily News, October 3, 2021, available at: https://www.nydailynews.com/news/politics/new-york-elections-government/ny-vaccine-mandate-indoor-dining-bill-de-blasio-20211003-f2zejcriizgnlhs55g6pqvgg5u-story.html ]  [17:  “Vax Rate Increased Since ‘Key to NYC' Mandate Went Into Effect Last Month: de Blasio” NBC News, October 13, 2021, available at: https://www.nbcnewyork.com/news/local/vax-rate-increased-since-key-to-nyc-mandate-went-into-effect-last-month-de-blasio/3320602/ ]  [18:  Id.] 

III. Issues and Concerns
a. Impact on Workers
	While the Key to NYC mandate seeks to increase vaccination rates in the City, which can help prevent the spread of COVID-19, vaccine mandates have placed employees of covered businesses on the front lines of a controversial political issue. A One Fair Wage survey of over 1,500 food service workers from five states, including New York,[footnoteRef:19] found that nearly 80 percent of workers reported experiencing or witnessing hostile behavior from customers in response to staff enforcing COVID-19 safety protocols.[footnoteRef:20] Nearly 60 percent of these workers reported experiencing such hostility on a weekly basis.[footnoteRef:21] Around two thirds of workers surveyed reported receiving smaller tips after enforcing COVID-19 protocols on customers, and around 60 percent of workers reported feeling reluctant to enforce COVID-19 protocols out of concern customers would tip them less.[footnoteRef:22] [19:  New York, Massachusetts, New Jersey, Illinois, Pennsylvania — and Washington, DC.]  [20:  One Fair Wage et. Al, “Take off your mask so I know how much to tip you: Service Workers’ Experience of Health & Harassment During COVID-19” December 2020, available at: https://timesupfoundation.org/wp-content/uploads/2020/12/OFW_COVID_WorkerExp.pdf ]  [21:  Id.]  [22:  Id.] 

	Restaurant workers in the City have expressed similar concerns to those in the One Fair Wage report. Restaurant hostess Michelle Ricciardi, who worked at Sea Wolf in Bushwick, Brooklyn, recalled her manager buying drinks for a group of customers after she reprimanded them for not wearing a mask.[footnoteRef:23] According to Ms. Ricciardi, “it is unfortunate that so many girls and young women [become hostesses] and are just left up there to fend for themselves.”[footnoteRef:24] Michelle Chan, a host at a Manhattan location of the Grey Dog café chain, said she did not know how to tell whether vaccination cards are real or phony.[footnoteRef:25] She commented, “we kind of just let things slide…because we don’t know what else to do.”[footnoteRef:26] [23:  Priya Krishna, “The Restaurant Host Is Suddenly at the Front of the Covid Wars” The New York Times, Updated October 6, 2021, available at: https://www.nytimes.com/2021/09/24/dining/restaurant-host-covid-pandemic.html ]  [24:  Id.]  [25:  Id.]  [26:  Id.] 

	On September 16, 2021, three people were arrested for allegedly assaulting a restaurant worker at the Manhattan restaurant Carmine’s after the hostess asked the diners for proof of their vaccination status.[footnoteRef:27] The hostess described the altercation as starting when she asked to see the diners’ COVID-19 vaccination cards.[footnoteRef:28] The diners allege that the hostess used a racial slur, spoke condescendingly to the patrons, and suggested their vaccination cards were fake, which sparked the fight.[footnoteRef:29] A lawyer representing the restaurant objected to the diners’ account of the event.[footnoteRef:30] [27:  Patrick Smith and Kurt Chirbas, “Carmine's hostess attacked after asking diners for proof of vaccination” NBC News, September 17, 2021, available at: https://www.nbcnews.com/news/us-news/carmine-s-hostess-attacked-after-asking-diners-proof-vaccine-n1279410]  [28:  Id.]  [29:  Id.]  [30:  Kimiko de Freytas-Tamura “Footage Reveals New Details in Tourist Melee at N.Y.C. Restaurant”, The New York Times, Updated October 6, 2021, available at: https://www.nytimes.com/2021/09/18/nyregion/carmines-vaccination-fight.html ] 

	Nonetheless, some restaurant workers have reported positive experiences enforcing the vaccine mandate. Jessalyn Gore, who works at the restaurant Rule of Thirds in Greenpoint, Brooklyn, reported that guests have been pleased and even grateful to have their vaccination cards checked.[footnoteRef:31] [31:  Priya Krishna, “The Restaurant Host Is Suddenly at the Front of the Covid Wars” The New York Times, Updated October 6, 2021, available at: https://www.nytimes.com/2021/09/24/dining/restaurant-host-covid-pandemic.html] 

b. Impact on Businesses
	The Key to NYC mandate has the potential to boost revenue for businesses covered by the mandate, as City residents worried about contracting the virus in public spaces are ensured everyone around them are vaccinated. For example, older City residents and immunocompromised City residents may have greater confidence joining a gym or going to the movie theatre given the decreased risk of those around them having the COVID-19 virus. According to Andrew Rigie of the NYC Hospitality Alliance, “I’ve heard from some [business owners] where their customers say, ‘You know what, I’m finally more comfortable to go eat indoors now because of this vaccine requirement.’”[footnoteRef:32] [32:  CAROLINE LEWIS, “Mayor De Blasio Offers Businesses New Guidance On 'Key to NYC' Vaccine Mandate But Some Outstanding Questions Remain”, Gothamist, August 31, 2021, available at: https://gothamist.com/news/mayor-de-blasio-offers-businesses-new-guidance-key-nyc-vaccine-mandate-some-outstanding-questions-remain] 

Nonetheless, certain business owners are fearful the mandate could lead to a decrease in revenue. In neighborhoods in the City with lower vaccination rates, certain business owners are fearful that the mandate will lead to depressed revenue. For example, in Borough Park, Brooklyn, less than 50 percent of City residents have received the first dose of the vaccine, and in Wakefield, Bronx, just under 60 percent of City residents have the vaccine.[footnoteRef:33] Accordingly, in these neighborhoods, covered businesses cannot allow 50 percent and 40 percent of local residents, respectively, to patronize their establishments.  [33:  "Vaccinations by ZIP Code”, NYC Health, Updated October 2021, available at: https://www1.nyc.gov/site/doh/covid/covid-19-data-vaccines.page ] 

In Borough Park, restaurant owners fear negative repercussions for complying with the City mandate. According to the owner of a kosher pizzeria in Borough Park, he will “100%” lose customers if his restaurants starts asking residents for proof of vaccination.[footnoteRef:34] According to the business owner, “if we open up the store and put up the sign, nobody’s going to walk in.”[footnoteRef:35] Massimo Felici, who owns a restaurant in Staten Island, predicts the vaccine mandate will impact his earnings: “It’s gonna [sic] hurt my business for me to lose customers, to lose relationships with customers. We’re a neighborhood restaurant.”[footnoteRef:36]  [34:  Lauren Hakimi, “Kosher restaurants fear losing customers over NYC vaccine mandate,” Jewish Chronicle, September 13, 2021, available at: https://jewishchronicle.timesofisrael.com/kosher-restaurants-fear-losing-customers-over-nyc-vaccine-mandate/]  [35:  Id.]  [36:  Victoria Manna, “City issued thousands of warnings since indoor vaccine mandate took effect,” NY1, Updated September 20, 2021, available at: https://www.ny1.com/nyc/all-boroughs/news/2021/09/20/some-restaurants-say-enforcing-nyc-vaccine-mandate-has-hurt-them-financially?cid=id-app15_m-share_s-web_cmp-app_launch_august2020_c-producer_posts_po-organic ] 

The uncertainty of whether the mandate will negatively impact business owners’ revenues may be enhanced by the unclear timeline on how long the mandate will be in effect. Mainly, business owners have not been updated on whether the mandate will exist in perpetuity, or whether it will be a shorter-term policy to increase vaccination rates in the City. 
IV. CONCLUSION 
	The Council seeks to gain a better understanding of the Key to NYC mandate, including the major successes and unexpected challenges of enforcing the mandate. The Council is also interested in hearing from the Administration about any metrics they are using to determine when to phase out the mandate, and the impact the mandate is having on the City’s small businesses, workers, and residents. Further, the Committee will hear from business advocates on how the mandate is affecting their recovery from the pandemic. 
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