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I. INTRODUCTION 

	On June 21, 2021 the Committee on Public Safety, chaired by Council Member Adrienne Adams, will hold an oversight hearing to examine the policies and practices related to the reopening of criminal courts in New York City. Among those expected to testify include representatives from the Mayor´s Office of Criminal Justice (“MOCJ”), District Attorneys, public defender offices, advocates, and members of the public. 
II. BACKGROUND
On March 15, 2020, Chief Administrative Judge Lawrence K. Marks issued a memorandum announcing the postponement of all non-essential functions of the courts, effective March 16, 5 p.m. until further notice.[footnoteRef:1] Felony cases were adjourned until further notice for defendants not in custody. Defendants in custody were either to have their cases adjourned, or conducted remotely by video. Pending criminal trials continued to their conclusion but no other criminal trials commenced and no grand juries would be empaneled.[footnoteRef:2] With respect to lower criminal court, all operations were suspended other than arraignments, essential applications, and applications for orders of protection.[footnoteRef:3] Arraignments in New York City were conducted through remote video appearances. The Red Hook Community Court and Midtown Community Court were designated as arraignment sites where people believed to be at medical risk due to coronavirus would appear remotely by video.  [1:  Updated Protocols for all Judicial & Non-Judicial Personnel of the Unified Court System from Judge Marks, available at: https://www.nycourts.gov/whatsnew/pdf/Updated-Protocol-AttachmentA3.pdf]  [2:  Id. ]  [3:  Id.] 

On March 20, 2020, Governor Andrew Cuomo issued a series of executive orders placing New York State on “PAUSE” during the COVID-19 pandemic. Executive Order No. 202.8 tolled all statutes of limitations until April 19, 2020.[footnoteRef:4] Over the next six-and-a-half months, the toll on the statute of limitations was renewed by further executive order every 30 days until October 4, 2020, when the Governor issued Executive Order No. 202.67, extending the toll to November 3, 2020, and lifting it thereafter.[footnoteRef:5] In addition, Executive Order No. 202.28 suspended sections 30.30 and 180.80 of the Criminal Procedure Law, which respectively guarantee the right to a speedy trial and the right to be released from custody unless a felony case is indicted by a grand jury.[footnoteRef:6]   [4:  E.O. No. 202.8: Continuing Temporary Suspension and Modification of Laws Relating to the Disaster Emergency. (2020, March 20), available at: https://www.governor.ny.gov/news/no-2028-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency. ]  [5:  E.O. No. 202.67: Continuing Temporary Suspension and Modification of Laws Relating to the Disaster Emergency. (2020, October 5), available at:  https://www.governor.ny.gov/news/no-20267-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency. ]  [6:  E.O. No. 202.28: Continuing Temporary Suspension and Modification of Laws Relating to the Disaster Emergency. (2020, May 7), available at  https://www.governor.ny.gov/news/no-20267-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency.] 

On March 22, 2020, in response to Governor Cuomo’s initial order, Chief Administrative Judge Marks issued a memorandum indicating that no papers would be accepted for filing by a county clerk or court other than those included on a specified list of essential matters. With respect to criminal cases, these essential matters were limited to arraignments, bail applications, review, and writs of habeas corpus; temporary orders of protection; resentencing of retained and incarcerated defendants; and essential Sex Offender Registration Act (SORA) matters.[footnoteRef:7] By April 30, 2020, courts began accepting electronic filings in limited non-essential matters to be heard virtually.[footnoteRef:8] [7:  Administrative Order of the Chief Administrative Judge of the Courts- Non-essential Filings Will No Longer Be Accepted, March 22, 2020, available at: https://www.nycla.org/NYCLA/COVID-19/New_York_Courts.aspx ]  [8:  Chief Administrative Judge Lawrence K. Marks Memo- Next Steps to Court Services, April 30, 2020, available at: ] 

On June 9, 2020, Chief Judge Janet DiFiore announced that judges and designated staff in New York City would return to courthouses, but all matters would continue to be heard virtually.[footnoteRef:9] In November 2020, New York jury trials briefly resumed, but that decision was quickly reversed after a spike in coronavirus infections across the state.[footnoteRef:10]  [9:  Message from Chief Judge DiFiore, June 8, 2020, available at: https://www.nycla.org/NYCLA/COVID-19/New_York_Courts.aspx]  [10:  “New York To Resume In-Person Jury Trials This Month, After Nearly A Year Of Virtual-Only,” WSHU, March 3 2021, available at: https://www.wshu.org/post/new-york-resume-person-jury-trials-month-after-nearly-year-virtual-only#stream/0] 

III. IMPACT OF COURT CLOSURES ON THE CRIMINAL JUSTICE SYSTEM
Extended case delays
Prior to the pandemic, the city’s criminal courts had “been plagued by a seemingly intractable case delay problem for nearly 50 years,” according to a report issued by the Center for Court Innovation (CCI).[footnoteRef:11] For example, the city’s courthouses only met the state’s standard for resolution of a case within six months in about a third of indicted felony cases in 2019.[footnoteRef:12] This problem has been exacerbated by the court’s pandemic modifications, including the shift to virtual court and an inability to conduct jury trials for over a year. As a result, in February 2021 the city had over 49,000 pending criminal cases, [footnoteRef:13] as compared to 39,200 in June of 2020, which was itself a 30% increase from February of 2020.[footnoteRef:14] [11:  “Felony Case Delay in New York City: Lessons from a Pilot Project in Brooklyn” Center for Court Innovation March 2021, available at: https://www.courtinnovation.org/sites/default/files/media/document/2021/Case_Delay_Policy_Brief_3.29.2021.pdf]  [12:  Id. ]  [13:  “Felony Case Delay in New York City: Lessons from a Pilot Project in Brooklyn” Joanna Weill, Michael Rempel, Krystal Rodriguez and Valerie Raine Center for Court Innovation March 2021, available at: https://www.courtinnovation.org/sites/default/files/media/document/2021/Case_Delay_Policy_Brief_3.29.2021.pdf]  [14:  “New York City’s backlog in criminal cases rises to 39,200 after trials postponed,” ABA Journal, June 23, 2020, available at:  https://www.abajournal.com/news/article/new-yorks-backlog-in-criminal-cases-rises-to-39200-after-trials-postponed] 

Court delays can have a profound effect on people’s lives.  For someone who is detained pretrial, the court backlog means their stay in custody can increase significantly, regardless of the ultimate outcome of their criminal case. According to an analysis of NYC Department of Correction (DOC) data conducted by CCI, the additional backlog caused by the pandemic has meant that as of June 1, there were 740 additional individuals incarcerated pretrial.[footnoteRef:15] As of that date, the average length of stay in the city’s jails was 80 days higher than it was before the pandemic.[footnoteRef:16]  [15:  Information provided to Council by the Center for Court Innovation]  [16:  Id.] 

	Another aspect of case processing efficiency is known as the “arrest to arraignment time,” or the time it takes a defendant to be arraigned in criminal court from the time the NYPD arrests them. This process includes numerous city and state actors: the police department booking process, an assistant district attorney writing up a criminal complaint, the Office of Court Administration compiling the defendant’s criminal history to give to a judge, the Criminal Justice Agency meeting with the defendant and running their risk assessment tool, a public defender meeting their client and interviewing them, and finally the arraignment itself. Most arraignments do not end with a judge setting cash bail or remanding the defendant to custody– the vast majority of cases either end in the defendant being released or receiving a sentence that does not involve jail time.[footnoteRef:17] The time in NYPD custody before a defendant is arraigned is often the only time an individual is in custody following an arrest.  [17:  See, e.g.,   arraignment data compiled by MOCJ, available at: https://criminaljustice.cityofnewyork.us/system-data/] 

The city’s arrest to arraignment times have improved since early summer 2020, but are still considerably higher than the same period in 2019. Citywide, in May 2019 the average arrest to arraignment time was 18 hours and 27.[footnoteRef:18] By May 2020, it took almost five hours longer (23:23) citywide, reaching past a full day in Manhattan (25:46) and the Bronx (25:56).[footnoteRef:19] By May 2021, the situation had improved somewhat; almost 21 hours citywide, two and a half hours worse than it was pre-pandemic, but close to two and a half hours better than it was in the midst of the pandemic.[footnoteRef:20] One of the main drivers of the increased delay is that arraignments are still happening virtually. However, the delay may improve as in-person arraignments resume over the coming weeks (see section VI).  [18:  Information provided to Council by NYPD.]  [19:  Id.]  [20:  Id.] 

 Virtual Court
Attending virtual court hearings presents additional challenges for low-income defendants.  Connecting with attorneys, program providers, or appearing in virtual court, is nearly impossible without a smart phone or a stable home internet connection.  Approximately 1.5 million New Yorkers, many of whom live in public housing, do not have broadband access or a mobile internet connection.[footnoteRef:21] In addition, the challenges of the pandemic have exacerbated the burden of making even virtual appearances. “People lost their jobs, they’ve lost their homes. The last thing they’re thinking about is, Can I get on Skype or Microsoft Teams?” said Tina Luongo, attorney-in-charge of Legal Aid’s criminal defense practice.4   [21:  “Maya Wiley Crossed Wires with DeBlasio on Failure to Bring WiFi to all New Yorkers,” The City, June 13 2021, available at: https://www.thecity.nyc/2021/6/13/22532656/maya-wiley-de-blasio-bringing-wifi-broadband-to-new-yorkers] 

Increased Use of Bail
The pandemic and the resulting court closures appear to have prompted an increase in the rate of bail being set. While the data are somewhat ambiguous due to the short period of time between bail reform legislation taking effect in January of 2021 and the beginning of the pandemic, several trends suggest that judges are setting more bail despite bail reform. In April 2021, 233 people charged with misdemeanors had bail set on them, as opposed to in 132 in April 2020.[footnoteRef:22] Similarly, in April 2021, 199 people charged with non-violent felonies had bail set, more than double the 95 in April 2020.[footnoteRef:23]  The fact that bail is being used more now than it was last year may be attributable to the very high COVID-positive rates in the city’s jails during the spring and summer of 2020 affecting judicial decision-making last year.  [22:  Arraignment data compiled by MOCJ, available at: https://criminaljustice.cityofnewyork.us/system-data/]  [23:  Id.] 

Yet it also seems clear that judges are not just setting more bail than they were last year, but also more than they were pre-pandemic. Of 5,093 total arraignments in April 2021, bail was set in 905 of them, an average of almost 18%.[footnoteRef:24] In April 2020, of 3,872 cases, bail was set 534 times, about 14%.[footnoteRef:25] If this trend continues throughout 2021, it would be the first time that the bail set rate has risen since the prior year since 2005.[footnoteRef:26] In April of 2019, that percentage was 21%. Thus, we appear to be closer to the pre bail reform era high than we are to the rates observed at the peak of the pandemic, suggesting that the lack of alternatives such as supervised release, and the inability of defendants to appear in court may be affecting judges’ willingness to release defendants. Perhaps the most informative statistic in determining whether court closures have impacted bail set rates is the fact that bail is being used more often in cases where bail was an option before and after bail reform.[footnoteRef:27]  [24:  Id.]  [25:  Id. Note that the ROR rates in 2020 are much higher, in part because the court’s supervised released options were suspended at the time.]  [26:  Id. ]  [27:  Information provided to Council by Center for Court Innovation.] 

Similarly, the pretrial detention population in the city’s jails is threatening to return to pre-pandemic and pre-bail reform levels. On April 1, 2019 – the date bail reform passed in Albany - there were 4,996 people held in pretrial detention in the city’s jails.[footnoteRef:28] By March 18, 2020 – the date of the first COVID-19 positive test at Rikers Island – that number was 3,039.[footnoteRef:29] After a series of releases in response to the pandemic, coordinated between OCA, DOC, MOCJ, DAs and defenders, that number hit a low of 2,621 on April 29, 2020.[footnoteRef:30] However as of June 1, 2021 that number is back up to 4,097 – almost 1,000 people higher than it was right at the peak of the pandemic.[footnoteRef:31]  [28:  Id. ]  [29:  Id. ]  [30:  Id. ]  [31:  Id. ] 

IV. FINANCIAL IMPACT OF COVID-19 ON DISTRICT ATTORNEYS
	Fiscal 2020 COVID-19 Expenses

	Office
	FY20 Amount

	BXDA
	$294

	KCDA
	1,200

	DANY
	1,500

	QNDA
	193

	RCDA
	67

	SNP
	217

	TOTAL:
	$3,471	

	Dollars in Thousands


Fiscal 2020-21
As shown in the table to the right, at the close of Fiscal 2020, the DAs spent $3.4 million on COVID-19 related expenses. According to the DAs, the majority of expenses were funds other than personal services (OTPS) that were utilized to support equipment needs for staff. This included laptops, monitors, keyboards, cell phones, and data processing tools. The Department of Information Technology and Telecommunications has worked with the Prosecutors to provide remote access, as well as laptops to all DA and SNP staff who need equipment. Additionally, the Offices have been returning to in-person work on a rotating basis at 25 percent capacity since the fall of 2020. The Offices have had to provide personal protective equipment (PPE) to all staff, as well as make physical changes to office space to comply with social distancing protocols. The Offices have had to purchase these items with their own funds.
As a result of COVID-19 and its impact on the City’s fiscal stability, the Fiscal 2021 Executive Budget included a $23.7 million decrease as part of the program to eliminate the gap (PEG); $21.1 million in Fiscal 2020 and $2.6 million in Fiscal 2021 for the Manhattan DA only. Prior to the release of the Fiscal 2022 Preliminary Budget, OMB approached the prosecutors for additional savings; however, the prosecutors are independently elected officials who therefore have more discretion over their offices’ finances and no additional savings were included in subsequent financial plans.
Fiscal 2022 Executive Budget. 
The Fiscal 2022 Executive Budget introduced over $7.9 million in State funding and approximately $1.7 million in federal funding across all of the Offices. This funding consists of various grants that support crime victims’ compensation and advocacy programs, efforts to prevent intoxicated driving, motor vehicle theft and insurance fraud, gender-based violence advocacy, opioid programming, and justice assistance grants. Notably, the DAs generate revenue from various sources, including deferred prosecution agreement settlements, cost of prosecution agreement settlements, fines, city restitution and reparation, and bail bond forfeitures. Pursuant to a revenue agreement with the Office of Management and Budget (OMB), the DAs keep a portion of the revenue they generate. Revenue is recognized in each participating DA’s budget during the course of the fiscal year following the year in which it was earned. The Executive Budget recognized revenue agreement allocations for the DA Offices: $5 million for Manhattan; $343,305 for the Bronx; $398,485 for Kings; and $128,105 for Staten Island. Neither Queens nor the SNP recognized revenue. 
V. SUPERVISED RELEASE AND COVID-19
On March 17, 2020 OCA suspended supervised release programming, which is the primary means through which defendants are released under monitoring, as the arraignment process went virtual. However, providers continued working with existing participants via virtual programming and case management. In late July 2020, the court re-introduced supervised release to the virtual arraignment process, and as of March 2020, the providers receive cases every day.[footnoteRef:32]  [32:  Information provided to Council by MOCJ] 

When there is “some compelling reason consistent with the public interest,” Article 6-A of the State Correction Law authorizes the NYC DOC Commissioner to exercise discretion to permit people serving a City-sentence of less than one year to serve the remainder of their sentence at home. As a result of COVID-19, the City established the 6A or “Early Release” Program to allow the Correction Commissioner to administratively release City-sentenced individuals from jail to serve the remainder of their sentences in the program. Beginning March 22, 2020, the DOC Commissioner exercised this authority, resulting in the release of approximately 485 people between March and June of 2020, 300 of which were released to the 6A program.[footnoteRef:33] Furthermore, to ensure that a lack of housing was not a barrier for anyone’s release from prison or jail during the pandemic, MOCJ contracted with Exodus Transitional Community to setup four Emergency Reentry Hotels to act as transitionary homes for anyone who was homeless upon their release. Over 600 people have been placed in these hotels since the pandemic began.[footnoteRef:34] [33:  Mayor’s Office of Criminal Justice, January-June Scorecard, available at: https://criminaljustice.cityofnewyork.us/wp-content/uploads/2020/09/Supervised-Release-Scorecard_January-June-2020.pdf]  [34:  Information provided to Council by MOCJ] 

The City’s supervised release providers began supervising sentenced individuals in this 6A program by providing daily virtual case management and reporting to DOC on compliance. Through June 30, 2020, 90 percent of participants complied with the program requirements, and 92 percent of all individuals in the 6A program were not re-arrested while they were in the program.[footnoteRef:35]  Because court-ordered supervised release intake decreased in Fiscal 2020, MOCJ utilized the existing Fiscal 2020 Supervised Release budget of $21.8 million to support the 6A program. As of March 2021, there are five people still serving their City-sentence in the 6A program.[footnoteRef:36] People are discharged from the program once their sentence is completed.   [35:  Mayor’s Office of Criminal Justice, January-June Scorecard, available at: https://criminaljustice.cityofnewyork.us/wp-content/uploads/2020/09/Supervised-Release-Scorecard_January-June-2020.pdf]  [36:  Information provided to Council by MOCJ] 

As a result of the State’s 2019 bail reform and the City’s efforts to release individuals from custody during the pandemic, the City also launched an electronic monitoring program to provide judges with another option for pretrial defendants besides bail or custody. The supervised release budget includes $2.2 million in new funding in Fiscal 2021 for electronic monitoring only. According to MOCJ, the City’s contracts for electronic monitoring is not to exceed $3 million. The contract structure is not tied to a fixed number of devices. Instead, the device itself and the services are paid for as they are activated.[footnoteRef:37] MOCJ does not anticipate having operational capacity to monitor more than 150 people. [37:  Information provided to Council by MOCJ] 

VI. COURT REOPENING PLAN
On July 6, 2020, Governor Cuomo rescinded the suspension of CPL 180.80 to take effect in any county in which grand juries were empaneled.[footnoteRef:38] On July 7, 2020, Chief Administrative Judge Marks announced that grand juries in New York City would convene beginning in August 2020.[footnoteRef:39] As of August, 8,000 New Yorkers had been summoned for service, and Chief Judge DiFiore expected to empanel 14 grand juries citywide.[footnoteRef:40]  [38:  E.O. No. 202.48: Continuing Temporary Suspension and Modification of Laws Relating to the Disaster Emergency. (2020, July 6), available at: https://www.governor.ny.gov/news/no-20248-continuing-temporary-suspension-and-modification-laws-relating-disaster-emergency]  [39:  Grand Juries to Resume Next Month in the City’s Five Boroughs; New York City to Expand In-Person Criminal Proceedings, July 7, 2020, available at: ]  [40:  MESSAGE FROM CHIEF JUDGE JANET DIFIORE, August 10, 2021. State of New York Unified Court System, available at: https://www.nycourts.gov/whatsnew/pdf/August10-CJ-Message.pdf] 

On March 1, 2021, Chief Judge Janet DiFiore announced that limited in-person criminal trials throughout New York would resume on March 22, and that jury summonses were being mailed out in preparation for jury selection.[footnoteRef:41] Seven jury trials were slated to start in the city’s criminal courthouses that week.[footnoteRef:42] Since the announcement of the resumption of in person jury trials, OCA has not publicly released data on the number of jury trials conducted in New York City or responded to Council requests for this information.  [41:  Id. ]  [42:  Id. ] 

On April 19, 2021, Chief Judge DiFiore ordered all judges and court staff to return to their assigned courthouses for the fuller resumption of in-person operations.[footnoteRef:43] May 24 marked the first day of full return for all judges and non-judicial staff.[footnoteRef:44] However, the Chief Judge emphasized that a return to full staffing did not indicate a plan to immediately return to the “densely crowded courthouses of pre-COVID days.”[footnoteRef:45] The Chief Judge also noted that despite Governor Cuomo’s announcement that fully vaccinated individuals are no longer required to wear masks indoors, OCA would continue to require the use of masks by everyone entering court buildings. [footnoteRef:46]  [43:  MESSAGE FROM CHIEF JUDGE JANET DIFIORE, April 19, 2021. State of New York Unified Court System, available at: https://www.nycourts.gov/whatsnew/pdf/April19-CJ-Message.pdf]  [44:  New York State Court System Returns to Full Staffing. (2021, May 24). New York Courts. https://www.nycla.org/pdf/AV21_05.pdf. ]  [45:  MESSAGE FROM CHIEF JUDGE JANET DIFIORE, April 19, 2021. State of New York Unified Court System, available at: https://www.nycourts.gov/whatsnew/pdf/April19-CJ-Message.pdf]  [46:  MESSAGE FROM CHIEF JUDGE JANET DIFIORE, May 24, 2021. State of New York Unified Court System, available at: https://www.nycourts.gov/whatsnew/pdf/May24-CJ-Message.pdf] 

In-person arraignments are scheduled to resume citywide on June 28 in Manhattan, July 6 in Brooklyn, and July 10 in the Bronx, Queens and Staten Island.[footnoteRef:47] OCA has not publicly released guidelines for other routine court appearances or the resumption of trials.  [47:  “NYC courts to move back to in-person arraignments next month” New York Daily News May 28, 2021, available at: https://www.nydailynews.com/new-york/ny-city-courts-in-person-arraignments-criminal-cases-virtual-20210528-ddk7rwlrsvbrfi3bavktzpuqwu-story.html] 

The suspension of CPL 30.30 speedy trial rights was rescinded effective May 23, 2021.[footnoteRef:48] [48:  E.O. No. 202.48: Continuing Temporary Suspension and Modification of Laws Relating to the Disaster Emergency. (2021, May 6), available at: https://www.governor.ny.gov/sites/default/files/2021-05/EO_202.106.pdf] 

VII. ISSUES AND CONCERNS
	The Committee will examine the impacts of the pandemic on the criminal justice system in New York City, and the ongoing process of returning to in-person court operations. The Committee will explore the extent of the impact of restricted court operations on detention rates and bail reform efforts, and whether this period of upheaval has affected the plan to close Rikers Island. The Committee will also seek to learn about any anticipated changes in City programming, pretrial services, and supervised release that may have resulted from any expected long term changes to court operations resulting from the pandemic. The Committee is also interested in learning what aspects of virtual court should be implemented permanently, if any. Finally, the Committee will seek to learn from District Attorneys and defender organizations about the challenges presented by the return to in-person court operations and any lessons learned from virtual court operations. 
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