Staff:   Molly Murphy, Counsel

Migna Taveras, Policy Analyst 
Crystal Coston, Finance Analyst

[image: image1.png]



THE COUNCIL

BRIEFING PAPER AND REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION

ROBERT NEWMAN, LEGISLATIVE DIRECTOR

ALIX PUSTILNIK, DEPUTY DIRECTOR
COMMITTEE ON GENERAL WELFARE
ANNABEL PALMA, CHAIR

June 10, 2010
Oversight:  
DHS’ Procedures for Locating Transitional Housing for the Homeless
INT. NO. 79:
By Council Members Koppell, Vann, Vacca, Brewer, Dickens, Ferreras, Fidler, James, Koslowitz, Mark-Viverito, Nelson, Sanders Jr., Rodriguez and Halloran
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to requiring the Department of Homeless Services to notify the affected community prior to locating transitional housing for the homeless.
ADMINISTRATIVE CODE:
Amends chapter 3 of title 21 of the administrative code of the city of New York by adding a new section 21-316.
The Committee on General Welfare will meet on Thursday, June 10, to consider Introduction No. 79, which would amend the New York City Administrative Code to require the Department of Homeless Services (DHS) to notify certain members of the community and the City Council before the agency locates transitional housing for the homeless.  This is the first hearing on this bill.  The Committee will also examine DHS’ policies and procedures for locating transitional housing for the homeless.
Types of DHS Transitional Housing

DHS is responsible for providing transitional housing to homeless individuals and families until they move into permanent housing.
  DHS currently utilizes various types of transitional housing to fulfill this responsibility, including:  Tier II shelters for families; residences for adults; hotels; and cluster sites, which are temporary transitional housing units located in apartment buildings where lease holding tenants may also reside. Each of these options is available to individuals and families who apply for shelter at a DHS intake center.  Clients in these facilities also receive case management services, to assist them with securing permanent housing.  Some clients who have been in shelter for a long period of time are referred to “Next Step” shelters, which provide clients with additional support and services in order to facilitate their move into permanent housing.  For example, Next Step shelter clients receive more intensive case management and individualized attention through a smaller client to caseworker ratio, and the Next Step shelters will provide additional support to clients to help them move out of shelter more quickly.
  

DHS also has various types of facilities to address the needs of street homeless individuals, who refuse to go into traditional shelters.  For example, drop-in centers serve as daily use facilities for street homeless individuals who are not interested in staying in DHS shelters.
  In addition, Safe Haven facilities are for street homeless individuals and have fewer rules and restrictions than traditional shelters.   For example, many street homeless individuals have mental health and/or substance abuse problems, and the Safe Haven program provides medical and psychological services to individuals.  Additionally, Safe Haven programs provide access to substance abuse services and follow a “harm reduction” strategy with respect to substance abuse issues.
   

Contractual Arrangements
In some cases, DHS enters into contracts with providers of transitional housing, which govern when and how DHS provides notice to the community prior to a facility opening.  For example, DHS has an open-ended RFP for the development and operation of “standalone” transitional residences for homeless adults and families, drop-in centers for homeless adults, and cluster sites.
  Under the RFP, organizations (usually non-profit) propose to become long-term shelter operators; the organizations submit proposals to DHS, and if DHS approves, the contracting process begins, ending in a contract between the non-profit and DHS that is registered by the New York City Comptroller.  DHS recently issued an addendum to this open-ended RFP that clarifies the notification requirements.  Proposers now must submit to DHS “prior written notification to the Community Board (Chair and District Manager) of intent to submit a proposal to DHS to operate a homeless shelter site,” and must include proof of receipt.  Further, the notification must include a description of “the type of proposed site (i.e. Tier II, cluster, families with children, single adults, adult families); the proposed capacity; and the address,” as well as a request to meet with the Community Board or a meeting summary if one already took place.
  DHS does not require notification to the City Council.

DHS also has an open-ended RFP to operate stand alone Safe Haven facilities for chronic street homeless single adults and/or adult couples without minor children.
  This RFP requires that contractors must “develop and implement a ‘good neighbor’ plan for the facility,” which “would address quality of life issues in the immediate area such as security, loitering, and sanitation,” as well as “how the Safe Haven could be used as a resource to the community.”
  The contractor must create a community advisory board.

In addition to the open-ended RFPs, DHS brings on additional transitional housing capacity by entering into per diem arrangements with building operators (e.g. the owners or landlords).  In these cases, DHS pays an operator a per diem rate per family or individual that is housed, and no written agreement governs the arrangement.  DHS is not under an obligation to refer a certain number of people to the building, and the operator may accept or reject a referral at any time, and may opt out of the arrangement at any time.  Such informal arrangements have been criticized.  Without a contract directing DHS to provide communities with notice, is unclear when and how DHS communicates to the public that it will use certain facilities for housing.  In addition, the lack of a contract raises questions about how DHS controls payments to providers, and therefore whether such arrangements are fiscally sound, as well as how service delivery is monitored.
  For example, the New York City Comptroller released an audit on March 25, 2010 (the “March 25 Audit”), which found that DHS had made “unjustified payments to one provider totaling $953,635,” and that providers are paid rates of between $810 and $4,836 per month.
  The March 25 Audit also found that DHS had not “adequately monitor[ed] providers to ensure that they provided safe and sanitary shelter to homeless families and transitioned them to permanent housing in a timely manner.”

The lack of formal arrangements has been an issue of concern for many years.  In a 2003 audit, the Comptroller recommended that DHS enter into formal contracts with hotel operators and apartment owners who were providing short term conditional housing to families undergoing the shelter eligibility determination process.
  In a 2007 audit, the Comptroller recommended that DHS “[i]ntensify its efforts to enter into contracts with its per diem providers.”
  Most recently, in the March 25 Audit, the Comptroller found that DHS had failed to contract formally for a large portion of shelter services; as of February 2008, DHS did not have contracts with over 53% of family shelter providers.
  Over the course of the audit, which covered the period of July 2007 – October 2009, DHS made progress and as of January 2010, had contracted for 60% of units.
  The March 25 Audit again recommended that DHS should “[e]nter into contracts with all providers of shelter and social services that delineate services to be provided, establish performance standards, and provide termination clauses and remedies.”

Consideration of Existing Social Services in a Community

Members of the public frequently raise concerns that DHS does not always conduct an analysis of what social services already exist in a community before locating new transitional housing.
  The New York City Charter sets forth the uniform land use review procedure (ULURP), which describes the process that must be followed when there are changes in “the use, development or improvement of real property subject to city regulation.”
   The ULURP applies in several instances, including site selection for capital projects, housing and urban renewal plans and projects, and the City’s acquisition of real property by lease.
  The ULURP process is very detailed, and includes, inter alia, requirements that certain documents be filed with the Department of City Planning, that affected community boards and borough presidents be notified of proposed projects and participate in meetings, and that a public hearing be held.  In addition, the Charter provides for review of proposed projects by the City Council.
  

Section 203 of the New York City Charter also sets forth the criteria for the location of “city facilities,” otherwise known as the “fair share” criteria.  A “city facility” is defined as “a facility used or occupied or to be used or occupied to meet the city needs that is located on real property owned or leased by the city or is operated by the city or pursuant to a written agreement on behalf of the city.”
  Pursuant to Section 203 of the Charter, the Mayor, after consulting with the Borough Presidents, must submit to the City Planning Commission (CPC) a document outlining the criteria for locating, significantly expanding, or reducing the capacity of City facilities, in order to “further the fair distribution among communities of the burdens and benefits associated with city facilities, consistent with community needs for services and efficient and cost effective delivery of services and with due regard for the social and economic impacts of such facilities upon the areas surrounding the sites.”
  The Mayor, again in consultation with the Borough Presidents, may amend the criteria and submit the amendments to the CPC, which in turn must publish a notice of proposed rulemaking.  The CPC then amends the criteria if appropriate and files the amended rules with the City Council.
  Each year, the Mayor also submits to the Council, the borough presidents, borough boards and community boards a citywide statement of needs that outlines the proposed locations of facilities that, within the next two fiscal years, will be new or expanded, as well as those that will be closed.
  


Chapter 6 of Title 62 of the Rules and Regulations of the City of New York sets forth the criteria for the location of city facilities.
  The Rules expand on the Charter definition of “city facility,” which in relevant part is defined as:

a facility providing city services whose location, expansion, closing or reduction in size is subject to control and supervision by a city agency and which is . . . (i) operated by the city on property owned or leased by the city which is greater than 750 square feet in total floor area; or (ii) used primarily for a program or programs operated pursuant to a written agreement on behalf of the city which derives at least 50 percent and at least $50,000 of its annual funding from the city . . .”
 


Several cases, however, have held that the City need not undergo the ULURP/fair share process when siting transitional housing for the homeless.  In one case, petitioners, who were residents of Queens, attempted to enjoin the City from housing up to 150 homeless families in the Kennedy Inn, a hotel, at a rate of $105 per day.  The City had sent notification of the arrangement by letter to the Queens Borough President.  Petitioners argued that the arrangement constituted a lease that was subject to the ULURP and fair share process.  The Appellate Division, Second Department, however, determined that no lease existed and “the City’s use of the hotel was not subject to ULURP.”
  Because the Inn did not fall under the definition of “city facility,” no fair share analysis was required.
  


In another case, the Bronx Borough President, Community Board 12, and two Council Members sued the City regarding the placement of homeless families in the Wakefield Motor Inn.
  By letter, the City had informed then-Bronx Borough President Ferrer that it would begin referring homeless families to the Inn on a regular basis, and that 20 of the 21 available rooms would be used for housing homeless families, while the 21st room would be used to provide social services.  The City would pay the Inn $85 per day for each room.  The City also sent letters to other elected officials notifying them of the arrangement.  Ultimately, the Court found that the Wakefield Inn controlled the land and would be running the hotel, not the City, so it was not subject to fair share requirements.  The fact that the Wakefield had renovated the hotel at the City’s request, and that the City paid a per diem rate to the Inn did not change the Court’s conclusion, because the payments “remain[ed] tied to specific guests and not an over-arching use of the realty itself.”
  


More recently, the Westchester Square Merchants’ Association and other plaintiffs in the Bronx sued the City when it began housing homeless people in a transitional housing facility without notifying the community or going through the ULURP or fair share process.
  In that case, Basic, Inc., a non-profit social services organization, expressed interest in entering into a long term contract with DHS to operate a 38 unit building on St. Peter’s Avenue as a homeless shelter.  DHS was negotiating a contract with Basic but in the interim decided to pay Basic a per diem rate to house homeless families with children temporarily.   Plaintiffs argued that the City violated the ULURP requirements by failing to notify the community prior to moving families into the building, and the fair share requirements by not conducting a fair share analysis.  The Court disagreed, noting, “[e]ven though the City admittedly was tardy in informing the Community Board, such information was a courtesy only, and not a must” because there was no lease.
  
Although DHS does not always conduct a fair share analysis prior to locating transitional housing for the homeless, some resources are available to educate the public about where facilities are currently located.  The Department of City Planning (DCP) has a database called “Selected Facilities and Program Sites in New York City.”  According to the DCP, the database “gives agencies and communities easy access to the data needed for site planning, assessing service delivery patterns or preparing neighborhood land use plans” and “was developed with the invaluable cooperation and assistance of numerous city, state and non-profit agencies.”
  The database allows users to access information about several types of facilities and programs, the vast majority of which are “operated, funded, licensed, or certified by a government agency,” including “the location, type and capacity of public and private educational, recreational, public safety, health, mental health, substance abuse, mental retardation, day care, foster care, senior citizen and homeless facilities and programs.”
  In addition, users may search for information specific to, for example, a type of facility or by geographical location.  The DCP also creates “community district profiles” for each of the City’s 59 community districts.
  

Non-DHS Temporary Housing
The Committee is aware that there are other types of temporary housing facilities that are operated or regulated by entities other than DHS.  For example, the Human Resources Administration (HRA) provides housing for clients living with HIV/AIDS and domestic violence survivors, and the Department of Youth and Community Development (DYCD) provides temporary housing for homeless and runaway youth.  In addition, the State regulates some types of temporary housing, including temporary residences for adults who cannot live independently, or facilities offering substance abuse services.  While the Committee understands that many members of the public are concerned about the siting of these types of facilities as well, today’s hearing will only address housing that is provided by DHS.
Issues and Concerns

DHS is legally obligated to provide shelter to the City’s homeless population, which has been increasing in recent years.  Accordingly, the number of facilities has also risen.  Some boroughs have more DHS transitional housing than others;  as of April 2010, 38.6% of DHS facilities for homeless families were located in the Bronx, 29.7% in Brooklyn, 21.5% in Manhattan, 15% in Queens and only (0.63%) one was located on Staten Island.
   

Various communities have voiced concerns over the high number of facilities for the homeless in their neighborhoods.
  In January 2009, DHS was preparing to operate a cluster site right across the street from an elementary school, PS 8 in the Bronx.
  The teachers and other community members were organizing against its creation and were able to get the non profit provider Aguila, Inc. to agree to discuss their plans before Community Board 7.
  However, this agreement came after the plans were given the green light and the community was not consulted before hand.        
In another area of the Bronx, a tenant discovered the addition of a security guard in the lobby of his apartment building on Mosholu Parkway, where he has lived since 1968.  He learned that his building had been transformed into a cluster site overnight with no notice.
  The complaints from communities in both areas in the Bronx caused DHS to discontinue plans to create a new facility at 2903 Valentine Avenue.
 

These concerns do not solely affect the Bronx.  In Brooklyn, a luxury apartment building in Crown Heights was converted into a homeless shelter, which allowed a real estate firm to beat the sluggish market by using their units as a means of providing shelter to the homeless.
  Neighbors thought that the community had turned a corner when the luxury building was put up, however, when the homeless families moved in many in the community were worried that property values would be lowered and that they would be unable to purchase the new homes.

A community in Queens also experienced a similar issue when Housing Bridge attempted to turn a vacant building on 170-02 93rd Avenue into a DHS facility.  The community board opposed the building’s opening not because of the homeless, but because there was an oversaturation of similar facilities in the community.
     
At today’s hearing, the Committee will examine how DHS chooses in which areas to locate housing and the circumstances under which proposers must provide notice to communities.
Analysis of Int. No. 79

As set forth above, in certain circumstances, DHS mandates that advance notice of the location of a transitional housing facility be provided to a community.  Such requirements are set forth in DHS’ RFPs, but are not set forth in statute. Accordingly, Int. No. 79 would amend the Title 21 of the Administrative Code of the City of New York to ensure that members of the community, the City Council Speaker and affected Council Member are notified in writing when DHS intends to locate a new transitional housing site or expand a current site.  Specifically, Int. No. 79 requires that notification be provided before DHS enters into a formal contract with a provider or otherwise finalizes its relationship with the provider.  In addition, the proposed legislation requires the notification to include certain details about the proposed site, including its address, the number of people expected to be housed, the name of the person or entity operating the transitional housing and any other service provider, the type of transitional housing, and a description of the services that will be provided.
Effective Date


The bill would become effective immediately upon passage.

Int. No. 79

By Council Members Koppell, Vann,  James, Vacca, Brewer, Dickens, Ferreras, Fidler, James, Koslowitz, Mark-Viverito, Nelson, Sanders, Rodriguez, and Halloran
..Title

A Local Law

To amend the administrative code of the city of New York, in relation to requiring the Department of Homeless Services to notify the affected community prior to locating transitional housing for the homeless.

..Body

Be it enacted by the Council as follows:
Section 1.  Declaration of legislative findings and intent.  The Department of Homeless Services (“DHS”) is responsible for providing transitional housing to homeless individuals and families until they move into permanent housing.  In order to fulfill this responsibility, DHS currently utilizes several different types of transitional housing of varying sizes, including Tier II shelters for families, residences for adults, and hotels.  DHS also houses families in cluster sites, which are temporary transitional housing units located in apartment buildings where lease holding tenants may also reside.  DHS does not always notify affected community boards and elected officials before homeless individuals and families move into transitional housing.  Lack of consistent and formal notification prior to locating transitional housing deprives the public of the ability to provide input related to how the temporary housing may alter their neighborhood before any final decisions are made by DHS.  To allow the public to more fully participate in the process of locating temporary housing, the Council finds that it is necessary to require that DHS provide written notice to certain members of the affected community before transitional housing units that are directly operated by DHS or that are operated by providers pursuant to a contract with DHS are occupied.


§2.  Chapter 3 of title 21 of the administrative code of the city of New York is amended by adding a new section 21-316 to read as follows:

§21-316.  Community Notification Requirement.

1.  When the department intends to use a new location as transitional housing for eligible homeless families and individuals, or expand an existing location where transitional housing is provided, the commissioner shall provide notification in writing as follows:

a. The notification shall be provided to the speaker of the council, to the council member in whose district the transitional housing will be located, and to the community board for the community district in which the transitional housing will be located; and

b. The notification shall include the address of the transitional housing, the number of people who will be housed, the name of the person or entity operating the transitional housing, the name of any organization, whether for-profit or not-for-profit, that will be providing services to the occupants of the transitional housing, the type of transitional housing, and a description of the services that will be provided; and

c. The notification shall be provided before the department enters into a contractual arrangement with a transitional housing provider or otherwise finalizes its decision to use or expand a location as transitional housing.

2.  This section shall apply to any transitional housing facility operated or contracted for, by or on behalf of the department, regardless of its size and capacity.

§3.  This local law shall take effect immediately.
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