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MEMORANDUM IN OPPOSITION

Int. No. 97 (Brewer, M.S.)
Status: Committee on Civil Service and Labor

May 2010
Contact: Michael Kelly

The New York State Association of REALTORS® opposes Int. No. 97 (Brewer) in
relation to the provision of paid sick time earned by employees.

The New York State Association of REALTORS® is a not-for-profit trade
organization representing more than 56,000 of New York State’s real estate
professionals. The vast majority of our membership is comprised of small business
owners with well under twenty employees. While NYSAR appreciates the intent of
this legislation, the timing of this proposal could not be worse for our Realtor®

members.

Currently there is a tremendous amount of uncertainty in the economy and real estate
market. The Federal Home Buyer Tax Credit is coming to an end and experts are
predicting that interest rates will continue to rise. Foreclosure rates are up across New
York and banks have dramatically tightened their lending practices for both residential
and commercial borrowers. Given these economic realities and the struggling real
estate market, our members simply cannot afford another mandated expense.

New York City is already one of the costliest places in the nation to live and do
business. Adding to this burden, a City mandate that prescribes specific employee
benefits will only further limit the ability of employers to thrive and expand. Vacation
days, time-off and sick leave should be negotiated between an employer and employee
and not through government intervention. Employers must have the flexibility to offer
wages and benefits that they can afford. Forcing small business owners to incur the
expense of paid sick leave will have a lasting and detrimental effect on New York’s
economic viability.

We respectfully encourage the New York City Council to consider legislation that
encourages the purchase of real property, stabilizes the housing market, and promotes
economic development, not legislation which penalizes small business owners.

For the above stated reasons, the New York State Association of Realtors opposes Int.
No. 97(Brewer).

The New York State Association of REALTORS® is a not-for-profit trade organization representing
more than 56,000 of New York State’s real estate professionals. The term REALTOR® is a registered
trademark, which identifies real estate professionals who subscribe to a strict code of ethics as
members of the National Association of REALTORS®. These REALTORS® are also members of the
New York State Association of REALTORS® as well as their local board or association of REALTORS®.
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TESTIMONY OF LAWRENCE A. MANDELKER on behalf of the
NEW YORK METROPOLITAN RETAIL ASSOCIATION (NYMRA) before the

COMMITTEE ON CIVIL SERVICE AND LABOR
Chair: Hon. James Sanders, Jr.

Tuesday, May 11, 2010, 2:00 p.m.
Council Chambers – City Hall

NYC COUNCIL INTRO. NO. 97 (2010)
PAID SICK TIME EARNED BY EMPLOYEES

Chairman Sanders and Members of the Committee, I am pleased to be among
you once more. I am testifying on behalf of the New York Metropolitan Retail
Association known as NYMRA. Our members are national chain retailers operating in
the City of New York. They appreciate the hard work that you’ve put into this bill, and
how closely you have listened to the comments that they and others have made. Intro.
No. 97 of 2010 is a substantial improvement over its predecessor. Nevertheless, we still
have several concerns that we hope you will be able to address.

Blackout Periods: There are two periods of time when retailers require that all
employees be present: (a) when inventory is taken and (b) the make or break Christmas
season Nov 1-Dec 311. During those periods of time, no leave is permitted, except in
case of dire emergency, at the employer’s discretion. We propose that the bill recognize
such blackout periods as follows:

The employer would post the dates and purpose of any reasonable and
customary blackout period(s). During such period(s), the employee would not be entitled
to paid sick time even if she was out for a reason that would otherwise qualify for paid
sick time. However, upon the employee’s return to work, the employer could
retroactively agree to allow the employee to take paid sick time. The fact that an
employee took time off during a blackout period for which paid sick time was not
allowed would not, in and of itself, be grounds for adverse employment action.

Reduce Carry-Over Period: § 1 (c) (11) of the bill would allow an employee to
carry over any accrued unused paid sick time from employment to employment
provided that the worker is rehired within six months. Although this is down from the one
year in Intro No. 1059, it should go down further. Whatever is in this bill will be a floor at
which collective bargaining will begin. The period between termination and rehiring
under § 1 (c) (11) should be reduced to 60 days.

Seasonal Workers: Retailers often hire seasonal workers for a limited period of
employment. Although paid sick time accrues from the commencement of employment,
it is not usable until 91 calendar days after the commencement of employment.
Assuming the start of a period of seasonal employment fell within six months after the
end of an earlier period of seasonal employment, the number of calendar days during
which the employee was seasonally employed should not be carried over to the next

1 The classic Christmas season used to run from the day after Thanksgiving to Christmas Eve. In
response to recent economic difficulties, retailers have expanded the season to run from the day
after Halloween until New Year’s Eve.
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period of seasonal employment for purpose of calculating the 90 day period before paid
sick time could be used. Here’s why.

Seasonal employment for two months ends approximately 60 calendar days after
commencement of employment. If within six months, a succeeding period of seasonal
employment for two months commenced, and if a seasonal employee’s earlier 60
calendar-day period could be carried over, by the end of the first month of the
succeeding period, it will have been 90 calendar days since the seasonal worker’s
employment first commenced. She will have accrued 12 hours of sick time2 from the
earlier period and an additional 5.3 hours of paid sick leave3 for a total of 17.3 hours
(rounded up to two days) of paid sick time. This would undermine the whole purpose of
hiring seasonal workers to fill in when full time workers are on vacation or during make
or break busy shopping seasons. We therefore recommend either that for purpose of
calculating the 90 calendar days since commencement of employment, the period
between the termination of one period of employment and the start of a succeeding
period of employment be reduced to 60 days, or alternatively, the number of calendar
days since commencement of prior seasonal employment not be carried over to a
succeeding period of seasonal employment.

Documentation: We’d like to revisit the documentation requirement. We think it
is not unreasonable for an employer to require documentation after the second
consecutive day of absence, or after an aggregate of three days of absence within any
two-week period.

Counsel Fees: The bill provides at several places that an employee who
prevails in an administrative or judicial proceeding is entitled to an award of counsel
fees. The United States Civil Rights Act permits whoever prevails in a Section 1983
case, be it the plaintiff or the defendant, and the Real Property Actions and Proceedings
Law permits whoever prevails in a Landlord-Tenant proceeding, be it a landlord or a
tenant, to collect reasonable counsel fees and disbursements. We therefore believe
that under this bill, the prevailing party – regardless of whether it is the employee or the
employer – should be entitled to collect reasonable counsel fees and disbursements.

2 9 weeks multiplied by 40hrs/wk divided by 30 = 12
3 4 weeks multiplied by 40hrs/wk divided by 30 = 5.3














































