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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the provision of paid sick time earned by employees.

ADMINISTRATIVE CODE:

Adds a new section 22-507 to title 22.
I.
Introduction
On May 11, 2010, the Committee on Civil Service and Labor, chaired by Council Member James Sanders Jr., will hold a hearing on Int. No. 97, a Local Law to amend the Administrative Code of the City of New York, in relation to the provision of paid sick time earned by employees. Invitations to testify were sent to a wide range of interested parties, including workers, businesses, advocates, public policy institutions, and representatives of the Mayoral Administration and the City of San Francisco. The Committee expects to hear from individuals with diverse perspectives on this legislation.

During the last legislative session, the precursor to Int. No. 97, former Int. No. 1059-2009, was heard by the Committee on November 17, 2009 and some revisions were made to the bill after the hearing (see section III. B.). 
II.
Background
A.
Paid Sick Time in the United States

1.
Overview

There is no federal law regarding paid sick time, but there are three relevant bills pending in Congress. Two cities currently have paid sick leave laws, San Francisco and Washington, D.C. In addition, a sick time law was also passed by public referendum in Milwaukee, but it is currently in litigation and parts of it and the method of its enactment have been declared unconstitutional by a lower court.
 Other jurisdictions have pending legislation at various stages in the legislative process. 
2.
Federal

The Healthy Families Act (S. 1152/ H.R. 2460),
 was introduced in May 2009 by Senator Edward Kennedy and Representative Rosa DeLauro. This bill would require employers with 15 or more employees for each working day during 20 or more workweeks a year to accrue one hour of paid sick time for every 30 hours worked. In addition, the Health Families Act would allow an employee to accrue at least 7 days in a calendar year. Employees would be able to use such time to meet their own medical needs, care for the medical needs of certain family members or seek medical attention, assist a related person, take legal action, or engage in other specified activities relating to domestic violence, sexual assault, or stalking. The bill was referred to the Senate Committee on Health, Education, Labor, and Pensions, and the House Subcommittee on Workforce Protections, but the bill has had no other progress at this time.
 

Another pending bill in Congress was introduced in November 2009 in response to the H1N1 influenza virus scare of 2009, the Emergency Influenza Containment Act (Miller H.R 3991—there is no Senate counterpart).
 The bill provides for five paid sick days for workers sent home by their employers with a contagious illness for businesses with 15 or more employees. If passed, workers who follow their employers’ directions to stay home because of contagious illness cannot be fired, disciplined or retaliated against for staying home; however, workers who stay home on their own volition would not be guaranteed paid sick days. The bill would take effect 15 days after being signed into law and would expire after two years. The bill was referred to the House Committee on Education and Labor in November 2009 and to the Subcommittee on Workforce Protections in December, but no further action has been taken.

The third pending bill is the Pandemic Protection for Workers, Families, and Businesses Act (Dodd S.2790/DeLauro H.R.4092)
 which was also introduced in November 2009 and is very similar to the Emergency Influenza Containment Act. This bill would allow employees to use up to 7 sick days to tend to their own flu-like symptoms, obtain a medical diagnosis or preventive treatment, care for a sick child, or care for a child whose school or child care facility has been closed due to the spread of a contagious illness. Part-time employees would also be entitled to paid leave on a pro-rated basis. Employees would have the discretion to decide whether they need to take leave, although the Department of Labor (DOL) could issue a regulation requiring medical certification. In addition, the bill would make it unlawful for an employer to take an adverse action or otherwise discriminate against employees that avail themselves of these leave benefits. If enacted, the terms of this bill would take effect within 15 days, and sunset after two years. Employers that already provide up to seven days of annual paid sick leave would not be required to provide additional benefits. This bill was referred to the Senate Committee on Health, Education, Labor, and Pensions, and the House Subcommittee on Workforce Protections, but has not progressed any farther.
 

The Obama Administration has also expressed support for paid sick leave.
 The U.S. Department of Labor recently testified at a congressional hearing regarding H1N1 and paid sick days that more must be done to help protect the economic security of working families who often must choose between a paycheck and their health and the health of their families.
 The Administration is in support of efforts such as the Healthy Families Act and other proposals that advance workplace flexibility and protect the income and security of workers.

3.
San Francisco

San Francisco’s sick time law was passed by public referendum and became law in February 2007.
 It provides the same number of sick days per year as Int. No. 97, however, the definition for small business is under 10 employees.
 Under this law, unused days carry over to the next year and there is no maximum number of days that can be used per year. Employees may use sick time for the same purposes as the Council’s bill and also may use it to care for one “designated person,” who is not related to the employee. In addition, unlike Int. No. 97, accrual of sick time starts after 90 days, whereas it starts immediately in Int. No. 97. 

3.
Washington D.C.

The District of Columbia passed a paid sick time law in March 2008.
 Employees who worked at least 1,000 hours in the previous year receive benefits after a year of uninterrupted service. Sick time can be taken for the same purposes as Int. No. 97, but also can be used for obtaining social or legal services in cases of domestic abuse, sexual assault or stalking. Under the D.C. law, large businesses (defined as 100 or more) must provide 7 days, smaller businesses (25-99 employees) must provide 5 days and even smaller businesses must provide 3 days. Among those exempted from the law are employees who derive most of their compensation from tips and full-time students who work for their school. There is also a “hardship exemption” that was left undefined in the law and to be determined by regulation, but thus far no rule has been promulgated on the topic. 

B.
Paid Sick Time Statistics

1.
National Numbers

According to the U.S. Department of Labor Bureau of Labor Statistics March 2010 report on paid sick leave, 61 percent of private industry workers and 89 of state and local workers receive paid sick time as of March 2009.
 After a year of service, private employers give an average of 8 paid sick days and public employees receive an average of 11 days per year.

According to the Institute for Women’s Policy Research (“IWPR”), on average, most employees with sick time benefits take 3.95 sick days per year. Those without the benefit take about 3.35.

The type of employment and size of the business often determines whether an employee receives paid sick days:

· 82 percent of managers and professionals receive sick days, but only 42 percent of service workers do.
 

· Full-time employees are much more likely to receive sick days (73 percent) than part-time employees (26 percent).
 

· High wage workers are also much more likely to receive sick days; 81 percent of workers in the top 25 percent income earners have sick days compared with 33 percent in the lowest 25 percent of income earners.

· Most full-time state and local government employees receive sick days (98 percent) compared to 42 percent of such part-time workers.
 

· 97 percent of State and local government workers covered by collective bargaining agreements receive sick days, compared with 83 percent of non unionized employees.

· Employers with 500 or more workers provide an average of 11 paid sick days.

· Employers with less than a hundred employees provide an average of 6 days.

2.
New York City Numbers

According to the IWPR, 1.2 million or 42 percent of New York City workers do not receive any paid sick days.
 

The Community Service Society has found that almost two thirds (65 percent) of the City’s working poor receive no paid sick time.
 In addition, nearly half of the near poor (45 percent) and almost a third of moderate to higher income workers in New York City lack paid sick days.

C.
Costs

1.
U.S. Bureau of Labor Statistics

The U.S. Bureau of Labor Statistics estimates that as of June 2009, private industry employer compensation costs nationwide averaged $27.42 per hour worked.
 Wages and salaries averaged $19.39 per hour (70.7 percent), while benefits averaged $8.02 (29.3 percent).
 Employer costs for paid leave averaged $1.85 per hour worked (6.8 percent), of which paid sick leave comprised 23¢ (0.8%) of total paid leave costs.
 When that figure is broken down by type of business, the cost for management, professional and related occupations is 53¢ per hour, and the cost for service employees is only 8¢ per hour.

2.
Institute for Women’s Policy Research Study

According to Institute for Women’s Policy Research (IWPR), the cost of implementing this bill will be 25¢ per hour. 
 
 The IWPR Study further states:

· The law will cost New York City employers $332 million annually in lost productivity and for wages, payroll taxes and payroll-based employment benefits, and administrative expenses.
· The weekly cost of the policy for newly covered workers will be $7.52 per week, or about 21 cents per hour.

· Costs for larger businesses are expected to equal $7.94 per week—or 23 cents an hour—due to the higher number of required sick days under the new law and wages that are higher than those at small businesses. Providing sick days in compliance with the law will cost small businesses an average of $5.37 per worker per week, or about 15 cents per hour worked.

III.
Int. No. 97
A.
Bill Summary
Int. No. 97 would require employers to provide a minimum amount of paid sick time to their employees. Bill section one of Int. No. 97 would contain a statement of legislative intent which is summarized herein:

The legislation would ensure that employers allow a certain amount of temporary time off from work to take care of their own health needs or the health needs of members of their families. The legislation would point out that there are a number of workers in New York City that are not entitled to any paid sick time to care for their own health needs or the health needs of members of their families. The legislation would provide workers in New York City time off to attend to their own health care and the health care of family members. The legislation would point out that paid sick time will have a positive effect on the public health of New York City by allowing sick workers the occasional option of staying at home to care for themselves when ill thus lessening their recovery time and reducing the likelihood of spreading illness to other members of the. The legislation would help ensure that parents are provided paid sick time to provide personal care for their sick children. This legislation would note that paid sick time would protect the public health when there are serious outbreaks of contagious disease by insuring that workers can stay home when they or their family members exhibit symptoms of disease. The legislation would also protect workers and their children who are not sick but who must stay home to care for children when public officials close schools or when their businesses are closed due to public health emergencies. The legislation would point out that a certain minimum amount of paid sick time is beneficial to employers and employees.

Bill section 2 would add a new section 22-507 to title 22 of the Administrative Code of the City of New York. Subdivision (a) of section 22-507 would provide that this section shall be known as and may be cited as the “Paid Sick Time Act.” Subdivision (b) of section 22-507 is the definitional provision. This subdivision would provide definitions of the following terms used in this section:
(1) “Administering agency” would mean any city agency, office, department, division, bureau or institution of government, the expenses of which are paid in whole or in part from the city treasury, as the mayor shall designate.

(2) “Child” would mean a biological, adopted or foster child, a stepchild, a legal ward, or a child of an employee who standing in loco parentis.

(3) “City” would mean the city of New York.

(4) “Domestic partner” would mean persons who have a registered domestic partnership pursuant to section 3-240 of the administrative code, a domestic partnership registered in accordance with executive order number 123, dated August 7, 1989, or a domestic partnership registered in accordance with executive order number 48, dated January 7, 1993.

(5) “Employee” would mean any “employee” as defined in labor law section 190(2) who is employed for hire within the city for more than eighty hours in a calendar year who performs work on a full-time or part-time basis for any employer.

(6) “Employer” would mean “employer” as defined in labor law section 190(3). For purposes of this section, “employer” does not include (i) the United States government; (ii) the state of New York including any office, department, independent agency, authority, institution, association, society or other body of the state including the legislature and the judiciary; or (iii) the city of New York or any local government, municipality or county or any entity governed by general municipal law section 92 or county law section 207.
(7) “Family member” shall mean an employee’s child, spouse, domestic partner, parent, grandchild, grandparent, mother-in-law, father-in-law, mother of domestic partner or father of domestic partner. 
(8) “Grandparent” shall mean a parent of a parent.

(9) “Health care professional” shall mean any person licensed under federal or New York state law to provide medical or emergency services, including but not limited to doctors, nurses and emergency room personnel.
(10) “Paid sick time” shall mean time that is provided by an employer to an employee that can be used for the purposes described in subdivision (d) of this section and is compensated at the same hourly rate as the employee earns from his or her employment at the time the employee uses the paid sick time, except that an employee who volunteers or agrees to work hours or shifts in addition to their normal schedule will not receive more in paid sick time compensation than they would from their normal hourly wage if such employee is not able to work the hours or shifts for which he or she has volunteered or agreed even if the reason for such inability to work is one of the reasons in such subdivision (d). In no case shall an employer be required to pay more to an employee in paid sick time than the employee’s normal base compensation at the time the employee uses such paid sick time, except that in no case shall the paid sick time hourly rate be less than the hourly rate provided in labor law section 652(1).
(11) “Parent” would mean a biological, foster, stepparent or adoptive parent or legal guardian of an employee or an employee’s spouse or domestic partner or a person who stood in loco parentis when the employee was a minor child.
(12) “Public health emergency” shall mean a declaration made by the commissioner of health and mental hygiene pursuant to section 3.01(d) of the New York city health code or by the mayor pursuant to section 24 of article 2-B of the New York state executive law.

 (13) “Retaliatory personnel action” would mean the discharge, suspension or demotion by an employer of an employee or any other adverse employment action.

(14) “Small business” shall mean any private individual, firm, partnership, institution, corporation, or association for which fewer than twenty persons work full-time for compensation during a given week or where the total number of hours worked for compensation during a given week by persons in that business are fewer than the equivalent of the total number of hours that would be worked by twenty persons working full-time for compensation in such business during a given week. In determining the number of persons performing work for compensation during a given week, all persons performing work for compensation on a full-time, part-time, or temporary basis shall be counted. In situations in which the number of persons who work for compensation per week fluctuates above and below twenty persons per week over the course of a year, business size will be determined for the current calendar year based upon the average number of persons who worked for compensation per week during the preceding calendar year.

(15) “Spouse” shall mean a person to whom the employee is legally married under the laws of the state of New York. 
Subdivision c of section 22-507 would provide for the accrual of paid sick time. Paragraph one of such subdivision would declare that all employees have the right to paid sick time as provided in this section. Paragraph (2) of such subdivision would require that all employers provide a minimum of one hour of paid sick time for every thirty hours worked by an employee. Under this provision, employers would not be required to provide more than seventy-two hours of sick time for an employee in a calendar year.

Paragraph (3) of subdivision c of section 22-507 would provide that small businesses would not be required under this section to provide more than forty hours of paid sick time in a calendar year.

Paragraph (4) of such subdivision would provide that employees who are exempt from requirements under section 13(a)(1) of the Federal Fair Labor Standards Act with respect to payment of overtime shall be assumed to work forty hours in each work week for purposes of paid sick time accrual unless their regular work week is less than forty hours, in which case paid sick time accrues based upon that regular work week.

Paragraph (5) of such subdivision would provide that paid sick time accrue in hour unit increments.

Paragraph (6) of subdivision c of section 22-507 would require that paid sick time as provided in this section would begin to accrue at the commencement of employment.

Paragraph (7) of such subdivision would provide that employees be entitled to use accrued paid sick time beginning on the 90th calendar day following commencement of their employment. After the 90th calendar day of employment, employees may use sick time as it is accrued.

Paragraph (8) of subdivision c of section 22-507 would provide that unused paid sick time shall be carried over to the following calendar year; however, no employer shall be required to allow use of more than seventy-two hours of paid sick time in a calendar year or more than forty hours of paid sick time in a calendar year if such employer is a small business.

Paragraph (9) of such subdivision would provide that any employer with a paid leave policy, such as a paid time off policy, who provides an employee with an amount of paid leave sufficient to meet the accrual requirements of this section and who allows such paid leave to be used for the same purposes and under the same conditions as paid sick time accrued under this section, is not required to provide additional paid sick leave or paid sick time for such employee.
Paragraph (10) of such subdivision would provide that nothing in this section shall be construed as requiring financial or other reimbursement to an employee from an employer upon the employee’s termination, resignation, retirement, or other separation from employment for accrued paid sick time that has not been used.

Paragraph (11) of such subdivision would provide that if an employee is transferred to a separate division, entity or location, but remains employed by the same employer, the employee is entitled to all paid sick time accrued at the prior division, entity or location and is entitled to use all paid sick time as provided in this section. When there is a separation from employment and the employee is rehired within six months of separation by the same employer, previously accrued paid sick time that had not been used would be reinstated. Further, such employee shall be entitled to use accrued paid sick time at the commencement of employment following a separation from employment of six months or less.

Subdivision d of section 22-507 would be entitled “Use of paid sick time.” This subdivision would provide under paragraph one that an employer would permit an employee to use paid sick time for absence from work due to the following situations:

(i) An employee’s mental or physical illness, injury or health condition or need for medical diagnosis, care, or treatment of a mental or physical illness, injury or health condition or need for preventive medical care;
(ii) Care of a family member with a mental or physical illness, injury or health condition who needs medical diagnosis, care, or treatment of a mental or physical illness, injury or health condition or who needs preventive medical care; or

(iii) Closure of the employee’s place of business by order of a public official due to a public health emergency or an employee’s need to care for a child whose school or place of care has been closed by order of a public official due to a public health emergency.

Under paragraph (2) of subdivision d of section 22-507, this bill would provide that an employer may require the employee to provide reasonable notice of the need to use paid sick time. This bill would further provide that, where such need is foreseeable, an employer may require advance notice of the intention to use such paid sick time, not to exceed seven days prior to the date such paid sick time is to begin. Where such need is not foreseeable, an employer may require an employee to provide notice of the need for the use of paid sick time as soon as practicable.

Paragraph (3) of subdivision d of section 22-507 would provide that for leave of more than three consecutive days, an employer may require reasonable documentation that the paid sick time is covered by paragraph one and two of subdivision (d) of this section. This provision would further provide that for paid sick time used pursuant to paragraph one of subdivision (d) of section 22-507, documentation signed by a licensed health care provider indicating the need for the number of paid sick time days shall be considered reasonable documentation.
Paragraph (4) of subdivision d of section 22-507 would provide that an employer may not require, as a condition of an employee’s taking paid sick time, that the employee search for or find a replacement worker to cover the hours during which the employee is on paid sick time.

Subdivision e of section 22-507 would provide that retaliation is prohibited. Paragraph one would deem that it shall be unlawful for an employer or any other person to interfere with, restrain, or deny the exercise of, or the attempt to exercise, any right protected under this section.

Paragraph (2) of such subdivision would provide that an employer shall not take retaliatory personnel action or discriminate against an employee because the employee has exercised rights protected under this section. Under this provision, such rights would include but not be limited to the right to use paid sick time pursuant to this section; the right to file a complaint or inform any person about any employer’s alleged violation of this section; the right to cooperate with the administering agency in its investigations of alleged violations of this section; and the right to inform any person of his or her potential rights under this section.

Under paragraph (3) of such subdivision, it would be unlawful for an employer’s absence control policy to count paid sick time taken under this section as an absence that may lead to or result in discipline, discharge, demotion, suspension, or any other adverse action; however, the protections of this section are not meant to interfere with employer disciplinary procedures. 
Paragraph (4) of such subdivision would provide that the protections of this section shall apply to any person who mistakenly but in good faith alleges violations of this section.

Subdivision f of section 22-507 would be entitled “Notice and posting.” Pursuant to the provisions of paragraph one of this subdivision, employers would be mandated to give notice that employees are entitled to paid sick time, the amount of paid sick time, and the terms of its use guaranteed under this section, that retaliation against employees who request or use paid sick time is prohibited and that each employee has the right to file a complaint or bring a civil action if sick time as required by this section is denied by the employer or the employee is retaliated against for requesting or taking paid sick time.

Paragraph (2) of such subdivision would provide that employers shall comply with this subdivision by supplying each of their employees with a notice in English and in any language that is the first language spoken by at least five percent of the employer’s workforce that contains the information required in paragraph one of this subdivision and by adding the information contained in paragraph one of this subdivision to any personnel policies or manuals maintained by the employer and any orientation materials supplied to new employees. Or, employers may comply with this section by displaying a poster or posters in places conspicuous and accessible to all employees in each establishment where such employees are employed which contains in English and in any language that is the first language spoken by at least five percent of the employer’s workforce, all information required under paragraph one of this subdivision, provided, however, that any employer that does not have and maintain written personnel policies or manuals for employees shall be required to display such poster or posters pursuant to the requirements of this subparagraph.
Paragraph (3) of such subdivision would provide that the administering agency shall create and make available to employers posters that contain the information required under paragraph one of this subdivision for their use in complying with the notice provisions of this subdivision. Such posters shall be available from the administering agency in person or in a downloadable format from the website of such agency in Chinese, English, Korean, Russian and Spanish, and any other language determined by such agency.
Paragraph (4) of such subdivision would provide that an employer who willfully violates the notice and posting requirements of this section shall be subject to a civil fine in an amount not to exceed $100 for each separate offense.

Subdivision g of section 22-507 would be entitled “Employer records.” This subdivision would provide that employers shall retain records documenting hours worked by employees and paid sick time accrued and taken by employees, for a period of three years unless otherwise required pursuant to any other law, rules or regulations, and shall allow the administering agency access to such records, with appropriate notice and at a mutually agreeable time, to monitor compliance with the requirements of this section. An employer shall not be required to modify its record keeping policies to comply with this section if such employer’s records reasonably indicate employee hours worked, paid sick time accrued and paid sick time taken. When an issue arises as to an employee’s entitlement to paid sick time under this section, if the employer does not maintain or retain adequate records documenting hours worked by the employee and paid sick time taken by the employee, or does not allow the administering agency reasonable access to such records, it shall be presumed that the employer has violated this section, absent clear and convincing evidence otherwise.
Subdivision h of section 22-507 would provide for the promulgation of rules. In accordance with this subdivision, the administering agency shall be authorized to coordinate implementation and enforcement of this section and promulgate appropriate guidelines or rules for such purposes. Such rules shall include, but not be limited to, the creation of an on-line system to assist businesses with timekeeping and record keeping consistent with the requirements of this section, provided, however, that such rules shall permit an employer with a paid leave policy, such as paid time off policy, who makes available an amount of paid leave sufficient to meet the accrual requirements of this section, that may be used for the same purposes and under the same conditions as paid sick time under this section, to maintain its existing timekeeping practices.
Subdivision i of section 22-507 would be entitled “Confidentiality and nondisclosure.” This subdivision would provide that an employer may not require disclosure of details relating to domestic violence, sexual assault or stalking or the details of an employee’s medical condition as a condition of providing paid sick time under this section. Further, under these provisions, if an employer possesses health information about an employee or employee’s family member, such information shall be treated as confidential and not disclosed except to the affected employee or with the permission of the affected employee.

Subdivision j of section 22-507 would be entitled “Encouragement of more generous policies; with no effect on more generous policies.” Under paragraph one of this subdivision, the legislation would provide that nothing in this section shall be construed to discourage or prohibit an employer from the adoption or retention of a paid sick time policy or paid time off policy more generous than the one required therein.

Further, under paragraph (2) of this subdivision, nothing in this section shall be construed as diminishing the obligation of an employer to comply with any contract, collective bargaining agreement, employment benefit plan or other agreement providing more generous sick time to an employee than required therein.
Under paragraph (3) of this subdivision, nothing in this section shall be construed as diminishing the rights of public employees regarding paid sick time as provided in federal, New York State or city law.

Subdivision k of section 22-507 would address collective bargaining agreements. Under paragraph one of subdivision k, the provisions of this section shall not apply to any employee covered by a bona fide collective bargaining agreement if (i) such provisions are expressly waived in such collective bargaining agreement and (ii) the agreement provides for a comparable benefit for the employees covered by the agreement, in the form of paid days off; said paid days off shall be in the form of leave, compensation, other employee benefits, or some combination thereof. Comparable benefits shall include, but are not limited to, vacation time, personal time, sick time, holiday pay and holiday and Sunday time paid at premium rates.

Under paragraph two of subdivision k, the provisions of this section shall not apply to any employee in the building and construction industry covered by a bona fide collective bargaining agreement if such provisions are expressly waived in such collective bargaining agreement.
Subdivision l of section 22-507 would address enforcement. Under paragraph one of this subdivision, any employer found to be in violation of any of the provisions of this section would be liable for a civil penalty of not less than one thousand dollars for each violation.

Paragraph (2) of this subdivision would provide that penalties imposed pursuant to this section shall not affect any right or remedy available or civil or criminal penalty applicable under law to any individual or entity, or in any way diminish or reduce the remedy or damages recoverable in any action in equity or law before a court of competent jurisdiction.

Paragraph (3) of this subdivision would provide that upon a determination that a violation of any of the provisions of this section has occurred, a court may award any appropriate equitable relief to secure compliance with this section and may award reasonable attorney’s fees and costs incurred in maintaining the action to any prevailing complaining party.
Paragraph (4) of subdivision l would provide that any proceeding to recover a civil penalty authorized pursuant to this section shall be commenced by the service of a notice of violation which shall be returnable to the administering agency. The commissioner or other designated person of such administering agency shall, after due notice and an opportunity for a hearing, be authorized to impose the civil penalties prescribed by this section.

Paragraph (5) of subdivision l would provide that the administering agency take appropriate action to enforce this section, including, but not limited to, establishing a system to receive complaints from any person charging that a violation has occurred pursuant to this section, investigating any such complaints received, and making findings of violations and civil penalties in accordance with the provisions of this section.

Under paragraph (6) such subdivision, the legislation would provide that any action or proceeding that may be appropriate or necessary for the correction of any violation issued pursuant to this section including, but not limited to, actions to secure permanent injunctions, enjoining any acts or practices which constitute such violation, mandating compliance with the provisions of this section or such other relief as may be appropriate, may be initiated in any court of competent jurisdiction by the corporation counsel or such other persons designated by the corporation counsel on behalf of the administering agency.

Under paragraph (7) of such subdivision, the legislation would provide that any aggrieved person may bring an action in any court of competent jurisdiction against an employer for a violation of the provisions of this section within three years of the date the alleged violation occurred. Further, upon a determination that a violation of any of the provisions of this section has occurred, a court may award damages to the aggrieved person and any other appropriate relief including but not limited to reinstatement of employment and may award reasonable attorney’s fees and costs incurred in maintaining the action to any prevailing party.

Subdivision m of section 22-507 would provide for other legal requirements. Under paragraph one of this subdivision, this provision would declare that this section provides minimum requirements pertaining to paid sick time and shall not be construed to preempt, limit, or otherwise affect the applicability of any other law, regulation, requirement, policy, or standard that provides for greater accrual or use by employees of sick leave or time, whether paid or unpaid, or that extends other protections to employees.

Further, under paragraph (2) of this subdivision, the provision would state that nothing in this section shall be construed as creating or imposing any requirement in conflict with any federal or state law, rule or regulation, nor shall anything in this section be construed to diminish or impair the rights of an employee or employer under any valid collective bargaining agreement.

Bill section 3 would contain a severability clause. This provision would provide that if any section, subdivision, paragraph, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.

Bill section 4 would provide that the legislation take effect one hundred and eighty days after enactment and would provide, however, that the administering agency shall promulgate rules and take such other measures as may be necessary for the purposes of implementing and carrying out the provisions of this local law prior to such effective date. This bill section would further provide that in the case of employees covered by a collective bargaining agreement in effect on the effective date prescribed therein; this local law shall apply on the date of the termination of such agreement.
B. Amendments made to former Int. No. 1059-2009
The following brief descriptions highlight the changes from former Int. No. 1059-2009 to the current bill Int. No. 97:

	Issue Area
	Int 1059-2009 Language
	Amended Language for Int 97

	Definition Issues
	 
	 

	Small Business definition
	Less than 10 (small) at 5 days; 10 or more (large) at 9 days.
	Less than 20 employees (small) at 5 days; 20 or more (large) at 9 days. 

	Seasonal employees
	Employees included if they work more than 90 days , and time rolls over if an employee is re-hired within twelve months, without waiting another 90 days. 
	Rehire period to change to 6 months – If rehired within 6 months, employee keeps accrued time; if hired after 6 months, accrual starts from beginning. 

	Definition of relative
	Includes blood and affinity and third degree relation. 
	Family member means an employee’s child, spouse, domestic partner, parent, grandchild, grandparent, mother-in-law, father-in-law or mother of domestic partner or father of domestic partner. Child means a biological, adopted or foster child, a stepchild, a legal ward, or a child of an employee standing in loco parentis.

	Public health emergency (undefined)
	No definition.
	Definition added to the bill.

	Accrual Issues
	 
	 

	Difficult to determine rate of pay for special shifts, i.e., catering
	All employees receive their pay at the rate they would earn during the time called out sick.
	Special shift paid is no more than normal hourly wage.

	Commissioned workers
	Commissioned workers paid at regular rate of pay. 
	Commission worker pay no more than normal base compensation and no less than minimum wage.

	Current PTO equivalent policies must continue (language unclear)
	If current practices allow time off for the same purposes and amounts of time under this bill, no change is required. 
	Language to make it clear that current equivalent policies satisfy the law.


	Domestic violence coverage

	Domestic violence inclusion
	Domestic violence coverage included as eligible for sick time.
	Domestic violence definitions and coverage provisions eliminated from the bill. 


	Administrative Issues
	 
	 

	Bookkeeping practices
	Record keeping is required. 
	Required city agency to put forms online and to the extent possible allow bookkeeping to mesh with current practices. 

	Record retention
	5 year retention requirement. 
	Three year retention requirement, unless otherwise required by law, rule or regulation.

	Documentation concerns to prevent abuse
	Notice if foreseeable; for leave more than 3 days a doctor’s note may be required. 
	No change to documentation requirement. Amendment: Inserted a provision stating the law is not meant to interfere with discipline procedures. 

	Collective Bargaining 
	 
	 

	“Equivalent” language in collective bargaining clause
	Collective bargaining agreements are exempt if there is an express waiver and the benefits are “substantially equivalent.” 
	Future collective bargaining agreements (CBAs) exempted if provisions are expressly waived and comparable benefits re paid sick days are offered; however re the building and construction industry, CBAs exempted if expressly waived.

	Other Issues
	 
	 

	Rebuttable presumption of retaliation
	If negative action is taken within 90 days of taking a sick day, there is a rebuttable presumption that such action is in retaliation against an employee for taking a sick day. 
	Removed rebuttable presumption.

	Posting of rights in native language of employees
	Rights must be posted or distributed to employees in English and in native language of 5% of employees. 
	Requires city agency to create the notice, translate into appropriate languages and post on website; and employer to post in English and the native language of 5% of employees. If an employer does not have and maintain written personnel policies for employees, then must display posters with such rights in such languages. Minimum languages agency to translate posters into include English, Chinese, Korean, Russian and Spanish.

	Concern regarding effective date, time for rulemaking/ outreach and the recession
	90 days after enactment.
	180 days. 
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� Numerous changes have been made to the bill from the last session including reducing the size of what is considered a small business from under 10 to under 20. Thus, some of the numbers related to cost will be different under the new bill. However, the current changes would reduce costs to businesses; the number of people it would cover, however, would remain the same. 
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