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PROPOSED INT. 26-A
By Council Members Vann, Comrie, Brewer, James, Mark-Viverito, White, Arroyo, Williams, Gennaro, Ferreras, Lander, Dickens, Dilan, Gentile, Jackson, Greenfield, Barron, Sanders Jr., Rivera, Levin, Foster, Seabrook, Rose, Eugene, Koslowitz, Chin, Gonzalez, Nelson, Reyna, Rodriguez, Van Bramer, Ulrich and Koo 

TITLE:
To amend the administrative code of the city of New York, in relation to the sale of water liens.

ADMINISTRATIVE CODE:
Amends subdivisions a, a-1, a-2, and a-3 of §11-319 of the Code, amends subdivisions a and f of §11-320 of the Code, and adds subdivision g to §11-320 of the Code.


On Thursday, May 6, 2010, the Committee on Finance and the Committee on Community Development will have a joint hearing to consider Proposed Int. 26-A, a local law to amend the Administrative Code in relation to the sale of water liens.   

BACKGROUND/ LIEN SALE HISTORY
A lien is a legal claim against real property for unpaid property taxes, water, sewer or other property charges, as well as the interest due on these taxes and charges.
  When outstanding amounts have been delinquent for a legally specified period of time, and the City has mailed notice to the property owner, the City of New York is allowed to sell the lien(s) to an authorized third party, who becomes the “tax lien purchaser”.
 The new tax lien purchaser then has the authority to collect the money that was previously owed to the City, plus other fees and interest.


In the spring of 1996, the Council adopted Local Law No. 26 of 1996, which provided that “a tax lien or tax liens on a property or any component of the amount thereof may be sold by the city when such tax lien or tax liens shall have remained unpaid in whole or in part for one year, provided, however, that a tax lien or tax liens on any Class 1 property or on Class 2 property that is a residential condominium or residential cooperative, as such classes of property are defined in subdivision 1 of section 1802 of the real property tax law, may be sold by the city only when the real property tax component of such tax lien or tax liens shall have remained unpaid in whole or in part for three years....”   Local Law No. 26 did not permit the City to sell any tax liens that did not contain a real property tax component.  In other words, tax liens on any property that were comprised solely of unpaid water and sewer charges and/or non-property tax lienable charges could not be sold by the City.
  


Local Law No. 26 also provided the Commissioner (“the Commissioner”) of the Department of Finance (“DOF”) with the authority to determine the pool of tax liens that would be sold.  According to the Administration, selection of the pool was based on factors such as the financial goals of the City, housing policy and marketability.  In addition, the Commissioner had the authority to sell tax liens “either individually, in combinations, or in the aggregate...” and to establish the terms and conditions of any tax lien sale.  The authority to sell tax liens under this legislation sunset on December 31, 1997.

In 1997, and again in 2001, the Council enacted legislation that extended the Commissioner’s authority to sell tax liens.
  Together, these local laws excluded property owned by a company organized pursuant to article XI of the State Private Housing Finance Law, and 
allowed the sale of Class 4 property liens with only a water or sewer component so long as the property was in arrears for a minimum of one year.   In 2006, after a series of amendments and extensions, the tax lien program, pursuant to Local Law 2 of 2006, was extended until August 31, 2006.
 
On October 22, 2007, the Committee on Finance held an oversight hearing to examine the billing practices and collection performance at the Department of Environmental Protection (“DEP”), and how and when they planned to implement the recommendations set forth in a report issued by the consulting firm, Booz Allen Hamilton.
  According to the report, several factors contributed to the lower than expected rate of collection, including DEP’s inability to effectively collect overdue bills.


According to the report, DEP relied on the following enforcement tools to recover past-due revenue: service termination (available for some accounts, not all), dunning notices, low and high volume outbound calling, and the sale of water and sewer liens.
  Pursuant to Local Law 2 of 2006, the liens on real property tax Class 1 properties and In order for Tax Class 1 properites , Class 22 co-ops and condos were eligible for lien sales with a minimum of three 3 years in arrears on property taxes only.  Class 2 rental properties, Class 3 utility properties and Class 4 commercial and industrial properties were eligible for lien sales with a minimum of one year in arrears on property taxes.
 If the properties had other outstanding liens, like water and sewer charges, those liens were included in the lien sales.
  However, a Lloophole in the law allowed Class 1 properties and Class 21, 2 co-ops and condos to bypass the lien sale by paying their outstanding property taxes only, even if there were have outstanding water and sewer liens.
 Though the water lien sale was viewed as a tremendous enforcement tool for delinquent bill payers, DEP’s authority to sell water and sewer liens expired on August 31, 2006.
  Subsequent to the expiration of the Commissioner’s authority to sell tax liens, DEP lacked the enforcement power to collect delinquent bills and thus did not have sufficient revenue to operate the Water System.
  As a result, the Administration sought to propose an 18.5 percent increase in water rates for Fiscal Year 2008.
Stand Alone Water Liens

In order to increase revenue collection and prevent the 18.5 percent mid-year increase, the Administration and the Council agreed to extend the DOF Commissioner’s authority to sell tax liens and authorize the City to conduct stand-alone lien sales of delinquent water and sewer charges on certain residential properties.   Local Law 68 of 2007 reauthorized and extended the Commissioner’s authority to sell tax liens based on delinquent property taxes or delinquent water and sewer charges until December 31, 2010.
  The legislation also included the authority to conduct lien sales of delinquent water and sewer charges independent of other delinquencies, provided the water and sewer charges have been delinquent for at least one (1) year and equal or exceed $1,000.  Under Local Law 68, all single family homeowners in Class 1, and certain senior citizen, disabled and low income homeowners owning a two- or three-family property in Class 1 were exempt from the sale of water and sewer liens.

By circumventing the need for an 18.5 percent mid-year rate increase, the City taxpayers were able to save approximately $63 per single family home.    As an additional safeguard for DEP customers, the Administration and the Council entered into an agreement in the form of a Memorandum of Understanding (“MOU”), which among other things provided for the creation for a Payment Incentive Program (“PIP)  and the creation of an Ombudsman Unit. 

OVERVIEW OF LIEN SALES

The City, together with its financial advisors, sells the liens to an independent private entity, the lien sale Trust.  The Trust packages the liens into security-backed assets, which are sold to investors on the private placement market.  The Trust pays the City a certain portion of the value of the liens upfront, usually around 90 percent of the lien value.   At this point, the City no longer “owns” the liens and has no role in the post-lien sale process. The Trust hires private collection agents or servicers to collect the debt from the owners and to handle foreclosure proceedings and property auctions.

The money raised by the issuance of the bonds (as well as a subordinated note issued by the Trust) is then used to acquire a portfolio of tax liens which include City of New York liens (property tax liens), Water Board liens and Business Improvement District (“BID”) liens.  The City, the Water Board and the BIDs retain a residual interest in the Trust.  The Trust hires one or more servicers to work with delinquent property taxpayers to help them pay off their tax liens.  Proceeds received by the servicers are first used to pay off the senior notes held by the institutional investors.  After these have been paid off, the City, Water Board and BIDs begin to have their subordinate note paid down.
HISTORY OF THE LIEN SALE: 1996 TO 2006

According to the Administration, the 13 lien sales conducted since the inception of the program in 1996 through 2006, before authorization of stand-alone water lien sales for residential properties, raised about $2 billion in new revenues for the City.  This number included approximately $1.2 billion generated from the sale of bonds by the Trust and over $800 million in voluntary payments made during the periods when notices of the lien sales were given to delinquent taxpayers.  The first lien sale, held in June of 1996, included only liens on commercial and industrial properties in Class 4, and Class 2 apartment rentals.  As shown in the table below, which represents the 10 subsequent sales through 2006 (excluding high lien to value ratio properties and residual note sales)  Class 1 properties made up an average of 26 percent of all liens sold during that period, but represented only an average of 12 percent of the value of the liens.  In contrast, Class 4 commercial properties represented an average of 46 percent of the liens sold and more than 63 percent of the value.  Most of the Class 1 liens for that period were located in Brooklyn and Queens, with averages of 37 percent and 33 percent, respectively.
Percentage of Class 1 Liens in Lien Sales from 1997-2006

	CY
	97
	98
	99
	00
	01
	02
	03
	04
	05
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	% 
	40
	28
	34
	24
	37
	8
	35
	29
	26
	27


  


The first tax lien sale after the enactment of Local Law 26 was the largest single lien sale in the City’s lien sale history.  That sale generated approximately $249 million from the sale of the bonds, and provided $215 million to the City upfront.  In 1998 and 1999, there were two sales which included liens on properties with a high lien to value ratio (in which the liens represented approximately 50 percent or more of the value of the property).  For the first time in 1999, liens collateralizing the residual note held by the City, which prior to this had not been sold to investors, were sold as part of one of the 1999 sales.   Recollateralizations of the residual notes from prior lien sales have occurred regularly in the sales conducted since that time.   For example, the lien sale concluded in July 2005 consisted of liens sold for the first-time, and recollateralizations of the 2000 and 2001 residual notes.  The following chart of the 13 lien sales conducted between 1996 through 2006, based on the NYCTL Trusts-Status Report developed for the City Council and the Administration, shows the amount of the liens collateral sold; the total number of liens sold net of recollaterialization of the residual notes; and the net bonds issued, or the amount of money the City receives upfront for each sale.
History of Tax Lien Sales: 1996-2006      Rounded to the nearest million

	Name of Sale
	NYCTL 96-1
	NYCTL 97-1
	NYCTL 98-1
	NYCTL 98-2
	NYCTL 99-1
	NYCTL 99-R
	NYCTL 00-A

	Total Collateral
	$ 249
	$ 118
	$ 110
	$ 145
	$  48
	$ 142
	$ 240



	Net Bond Amount
	$ 215
	$ 111
	$  98
	$  55
	$  45
	$ 70
	$ 156

	# Liens Sold
	4,645
	5,771
	5,915
	1,189
	2,632
	827
	4,593


 

	Name of Sale
	NYCTL 01-A
	NYCTL 02-A
	NYCTL 03-A
	NYCTL 04-A
	NYCTL 05-A
	NYCTL 06-A
	Totals

	Total Collateral
	$ 163
	$ 114
	$ 162
	$ 55
	$ 56
	$ 31
	$1,633

	Net Bond Amount
	$ 139
	$ 103
	$  85
	$ 50
	$ 48
	$ 29
	$1,200

	# Liens Sold
	3,812
	3,890
	3,903
	3,293
	2,198
	1,735
	44,403


 
LIEN SALES IN 2008 & 2009

In 2008, following the enactment of Local 68 of 2007, the Commissioner conducted the first stand-alone water lien sale for residential properties.  Unlike earlier sales, in which Class 1 properties made up about one-quarter of the total number of liens sold, Class 1 properties accounted for nearly 50 percent of all liens sold, or 2,041 out of the 4,162 liens sold, but about 27 percent of the total collateral value of $79 million.  
An analysis of the most recent sale held in August 2009 repeats this pattern:  Class 1 properties comprise 2,406 liens or 50 percent of the 4,792 liens sold, and 25 percent of the collateral value of more than $85 million.  Again, the majority of Class 1 liens are concentrated in Brooklyn and Queens.  In both the 2008 and 2009 sales, Class 1 delinquent water and sewer charges made up more than 40 percent of the total value of Class 1 liens, while in earlier sales, water charges were more likely to be about 20 percent of the total value of the Class 1 liens.  

ANALYSIS OF THE 2009 LIEN SALE & UPCOMING 2010 LIEN SALE

More than 24,000 liens with a total value of nearly $600 million received the 90-day notification of their eligibility to be included in the lien sale.  Of those liens, nearly 15,000 or 60 percent did not have a property tax component, only a water or sewer component - in other words, they were “water only liens.”  At the time of the final sale, the number of liens had dropped off considerably to a total of 4,792 liens, of which 40 percent (or 1,919) were water only liens.  

These figures illustrate the primary justification for the lien sale. Most of the money collected in the process of the lien sale comes not from the sale itself, but the settling of accounts by property owners who want to avoid having their lien sold. At the beginning of the 2009 Lien Sale process – the 90 Day Notice - there were 10,563 Class 1 properties listed as being eligible for having a water only lien sold. The total value of these liens was almost $60 million. By the time of the final sale, the actual number of Class 1 liens sold was 1,494 with a total value of nearly $10 million. This means about $50 million worth of Class 1 water only liens on slightly over 9,000 properties were settled before the actual lien sale. 

This, however, does not mean that the pre-sale period netted that full $50 million. Of the more than 9,000 properties that settled accounts, only about 47 percent paid in full. About 20 percent were pulled from the list for various reasons, including foreclosure, bankruptcy proceedings, owners being enrolled in a program (e.g., SCHE) which exempted them from the lien sale, or intervention by other City agencies. A further 7.5 percent were pulled from the list due to disputes over the amount owed. The remaining 25 percent of properties were removed from the list as they had entered into payment agreement plans with DEP to settle their outstanding accounts. 

While certainly helpful to property owners who have the desire but not necessarily the immediate means to settle their accounts with DEP, the payment agreement plans have a high default rate: over two thirds of Class 1 properties that entered into a payment agreement plan in the 2008 Lien Sale process have defaulted on their agreement. These properties then generally end up on the next lien sale if the debt is still over $1,000. The reasons for this high default rate are unclear. 

Indeed, of the Class 1 properties on the upcoming 2010 Water Only Lien Sale, about 23 percent on the 90 Day Notice were also on the 90 Day Notice for the 2009 Sale. Council Finance does not have the data to determine exactly how many of these properties that appeared on both the 2009 and 2010 Lien Sale lists did so due to default on a payment agreement plan, or for some other reason (i.e. facing bankruptcy the year before, but not this year, etc).

Taking a broader look at the 2010 Water Only Lien Sale list, there are 14,149 properties on the list – virtually the same number as for the previous year. Of that number, 10,954 are Class 1 properties. While Class 1 properties make up over three quarters of the properties on the 90 Day Notice by count, they make up just less than half of the total value of the water only liens. By comparison, Class 2 properties account for slightly more than 19 percent of the properties on the 90 Day Notice by count, but the value of those liens represent over 45 percent of all liens.

The properties listed for the 2010 lien sale, like the 2009 list, are clustered in certain neighborhoods. Over half the Class 1 properties listed on the 2010 90 Day Notice with water only liens are located in just 10 of the 51 council districts. 

On the 10 Day Notice list for 2010, 7,045 Class 1 water only properties remain on the lien sale list. This compares to 6,538 Class 1 water only properties at the same point in the 2009 Lien Sale process. By the final sale in 2009, less than a quarter of these properties actually had water liens sold. While hopefully a similarly large number of properties will drop off the list by the final sale this year, it is a possible concern that the drop off rate will be substantially less. Since a substantial percentage of the properties on the lien sale list this year were on the last year’s list, and since many are likely on this year’s list due to default on the payment agreement plan (making them ineligible to enter into another payment agreement plan with DEP), it is possible that many of these property owners will be unable to pay the account balance in time and will have their liens sold.
PROPERTY TAX DELINQUINCY RATE
One goal of the tax lien sale program was to increase property tax collections and thereby lower the delinquency rate.  According to the 1999 Mayor’s Management Report, the real property tax delinquency rate was almost 5 percent in the early to mid-1990s, before implementation of the tax lien sale program.  Currently, the Fiscal 2009 delinquency rate is forecast to be about 2 percent.  The following table shows the property tax delinquency rates from Fiscal 1995 (the year before the enactment of Local Law 26 of 1996) through 2008 from data provided by the Mayor’s Office of Management and Budget.

Property Tax Delinquency Rate: Fiscal 1995-2008

	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008

	4.8%
	3.7%
	3.7%
	3.5%
	3.4%
	3.1%
	2.9%
	3.3%
	2.7%
	2.4%
	2.4%
	2.0%
	2.1%
	1.8%


PROPOSED INTRO. 1071-A OF 2009

While Local Law 68 of 2007 decreased the delinquency rate for non payment of water and sewer charges, statistics showed that the law, though well-intentioned, disproportionately affects seniors, and low and moderate income property owners of two and three family homes in communities of color, both of which have a high number of Lis Pendens and foreclosure notifications.  In the difficult fiscal climate, high unemployment rate, declining home prices, and lack of access to credit, many homeowners, particularly seniors and those in communities of color, were losing their homes in water lien sales because of their inability to pay their water bill.  
In response, on October 19, 2009, the Finance and Economic Development committees held a hearing on Proposed Int. 1071-A, which sought to afford more protection to homeowners by: 

(1) increasing the delinquency threshold for two- and three-family homes in Class 1  that can be included in the water lien sale from 1 year/$1,000 to 3 years/$1,000; 

(2) exempting two- and three-family homeowners in Class 1 that receive the New York State Enhanced STaR exemption from water only lien sales and subsequent tax liens; 

(3) requiring DEP, after consultation with DOF, to use best efforts to search and identify recipients of the Senior Citizen’s Homeowner Exemption (“SCHE”), Disabled Homeowner Exemption (“DHE”), 
 the New York State Personal Income Tax Circuit Breaker,
 and the New York State Enhanced School Tax Relief or STaR ,
  and allow the Commissioner of DEP to remove them from lien list; 

(4) requiring DEP to inform DOF of any SCHE, DHE, Circuit Breaker, and Enhanced STaR eligible seniors that are placed on the lien sale list;  

(5) requiring quarterly mailings with lien sale process information, and exemption information, with relevant contact information; and

(6) extending the time when homeowners first receive notice of the sale to the date of the sale from 90 days to 120 days.
	Current Law
	Proposed Change

	Length of time before liens can be sold

	Property tax related lien sales:  Owners of Class 1 homes (1, 2 and 3 family homes) and owners of Class 2 co-ops and condos must be three years in arrears on property tax and at least $1,000 outstanding tax to be included in property tax lien sales.                      

Water and sewer charges only lien sales:  Owners of Class 1 single-family homes are exempt from water-only lien sales; owners of Class 1 two- and three-family homes  and owners of Class 2 co-ops and condos must be at least one (1) year in arrears and $1,000 or more to be included in water only lien sales.
	Requires that Class 1 two- and three-family homes be three (3) years in arrears with charges of $1,000 or more before the liens can be included in water only lien sales – making them comparable to property tax lien sales

	Exemptions

	Water and sewer charges only lien sales:  Owners of Class 1 two- and three-family homes ENROLLED in SCHE, DHE or NY State Circuit Breaker program are exempt from water only lien sales.
	This bill now excludes owners of Class 1 two- and three-family homeowners receiving the Enhanced STaR exemption from water only lien sales, and excludes owners of Class 1 two- and three-family homeowners who are ELIGIBLE to receive the Enhanced STaR, SCHE,  DHE, or the NYS Circuit Breaker program.

	Notification period

	90 days before sale date
	Extends the notification period to 120 days for both property tax and water-only lien sales. 

	Outreach requirements

	NONE
	Requires DEP, after consultation with DOF, to make best efforts to identify, enroll and exclude owners qualified to receive the above exemptions from water-only lien sales; and gives the commissioner of DEP discretion to exclude owners from water-only lien sales who may not be enrolled in one of the exclusion programs at the time of the lien sale but who are qualified to receive one of the exemptions

	Required Informational mailings

	DOF is only required to mail out information on individual property tax exemptions once a year and usually includes such information in their annual notice of value, which is mailed to all property owners.
	Requires DOF to mail on a quarterly basis to all Class 1 home owners and Class 2 condo and co-op owners, information about the lien sale process and information about the residential property tax exemptions that would exclude them from the lien sales, and other information the commissioner deems necessary to include in the mailing.


At the October 19, 2009 hearing, the Council Members voiced concerns about the disproportionate impact that the water lien legislation was having on seniors and lower income communities of color. Council Members also stated the need to help ensure that those already staggering under the weight of the current economic situation would not also lose their homes in their times of greatest need. Council Members also expressed concern about the impact that the continuing water rate increases would have on constituents whose personal finances were already under serious strain, and questioned the continuing situation in which growing rental payments went to the City’s General Fund, rather than back into the water system. 

At the October hearing, DEP expressed its concerns with the bill. First, DEP objected to extending the notice period from 90 to 120 days prior to lien sale, believing that earlier notice was unlikely to be effective since, in their experience, most property owners respond to the notice in the last days before the sale. Second, DEP objected to increasing the delinquency threshold for select Class 1 properties from 1 year to 3 years before inclusion in the lien sale, believing that this would allow the delinquency to grow larger and thus more unmanageable. DEP also stated that they were already putting much effort into greater community outreach.
PROPOSED INT. 26-A
Proposed Int. 26-A is a reintroduction of Proposed Int. 1071-A of 2009. Because Proposed Int. 1071-A was not voted out before the end of the Council session on December 31, 2009, it needed to be reintroduced during the current session to move forward. 

On February 3, 2010, Int. 26 was introduced in the 2010 session of the Council, and was identical to Proposed Int. 1071-A of 2009. Since its introduction in February, several amendments have been made to Int. 26, making it Proposed Int. 26-A. The substantive change is that Proposed Int. 26-A explicitly excludes those receiving property tax exemptions for veterans from being eligible for the water lien sale. A few technical changes were also made, including numbering and date changes. Two clarifying additions were also made: 1) that the increased sale threshold (three years in arrears) will only apply to 2- or 3-family homes in Class 1; and 2) that the provisions in the local law will only remain in effect so long as the commissioner’s authority to sell stand alone water lien sales is in effect. 

FISCAL IMPACT OF PROPOSED INT. 26-A

On the 90-day notice for the 2009 lien sale, there were 7,413 Class 1 properties with stand alone water liens valued at $5,000 or less, for a total lien value of $22.5 million.  Only 898 of these liens with a total value of $3 million ended up in the lien sale. Council Finance estimates the fiscal impact of this bill to be about $11.5 million in the first full year. The second year would see an impact of about $5 million and subsequent years would see no fiscal impact for this legislation. 

The fiscal impact of exempting those seniors who receive the State’s Enhanced STaR property tax benefit but earn too high an income to qualify for SCHE is minimal.  
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� See generally, NYC Administrative Code, Title 11, Chapter 3.


� See NYC Administrative Code § 11-332.


� See id.


� See Local Law 2 of 2006, as codified in  NYC Administrative Code § 11-319 (a). 


� See Local Law 98 of 1997 and Local Law 26 of 2001.


� See NYC Administrative Code § 11-319(b). 


� See NYCC Finance Committee “Update on customer service, billing practices and collection performance at the NYC Department of Environmental Protection,” October 22, 2007.


� Booz, Allen, Hamilton, “NYC DEP Bureau of Customer Services (BCS) Best Practices Customer Service Model Design Project Report,” Summer 2007.


� See id. at 58.


� See NYC Administrative Code § 11-319(a)


� Id.


� In Local Law 36 of 2001, the loophole was closed for class 4 properties.    Loophole closed for class 2 rentals and class 3 properties (utilities). (I need to check the law lang for loophole closer.)peT is permi 4


� NYC Administrative Code § 11-319(b). The legislation sunset on August 31, 2006. 


�DEP is responsible for the System's  operation, maintenance and improvement.  See §1403 of the New York City Charter, NYS  Public Authorities Law § 1045-i [2] [vii].


� See Local Law 68 of 2007.


� The legislation excluded all class 1 owners receiving the Senior Citizen Homeowner Exemption, the Disabled Homeowner Exemption, and the State Personal Income Tax Circuit Breaker; accelerated the sale of property tax liens on certain properties that are deemed abandoned after 18 months in arrears on property taxes, rather than three years; created an ombudsman unit within DEP; and extended the lien sale notification period from 60 days to 90 days.  





� Specifically, according to the terms of the MOU, DEP agreed to: provide to the Council quarterly reports detailing a wide range of performance factors, beginning July 1, 2008; create a PIP, which for residential home customers owing $1,000 or more for one year or longer, will forgive all late charges, and caps utility charges at $2 per day; establish an Ombudsman Unit, beginning January 1, 2008 that will be responsible for providing special assistance to all account holders facing a lien sale and undergoing the lien sale process; install top receivers and account-based transmitters in the  Spring 2008; and convert to monthly billing rather than quarterly billing by the Spring of 2011.


� Class 1 properties were not included in the first lien sale in 1996.


� Current household income ceiling for SCHE and DHE is $37,400, but taxpayers are permitted to exclude unreimbursable medical expenses from qualifying income. 


� Under the NYS Personal Income Tax Circuit Breaker program, homeowners with incomes below $18,000 per year and have home assessed values less than $80,000, receive the property tax circuit breaker through a direct credit on their state personal income tax return.


� Under the NYS Enhanced STaR program, seniors who are age 65 or over (as of December 31st of the exemption year) with an annual adjusted gross income of $74,700 or less, may be entitled to a higher tax reduction through Enhanced STaR. Income is indexed annually for inflation.
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