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	TITLE:                                                  
	A Local Law to amend the administrative code of the city of New York, in relation to requiring the New York city commission on human rights to investigate past professional conduct by employees of the police department found to have engaged in biased acts and to make remedial recommendations, and to repeal section 8-131 of such code, relating to the inapplicability of certain provisions of chapter 1 of title 8 of such code to acts committed by members of the police department in the course of performing their official duties



ADMINISTRATIVE CODE:                                               Repeals section 8-131 and adds a new section 8-131; amends subdivision a of section 14-190  
 



INTRODUCTION 
On February 8, 2021, the New York City Council’s (“Council”) Committee on Civil and Human Rights (“Committee”), chaired by Council Member Mathieu Eugene, will hear a preconsidered introduction in relation to requiring the New York City Commission on Human Rights (“NYCCHR”) to investigate past professional conduct by employees of the New York City Police Department (“NYPD”) found to have engaged in biased acts and to make remedial recommendations, and to repeal section 8-131 of the Administrative Code of the City of New York (“Administrative Code”), relating to the inapplicability of certain provisions of chapter 1 of title 8 of the Administrative Code to acts committed by members of the NYPD in the course of performing their official duties. The Committee expects to receive testimony from representatives of the de Blasio mayoral administration and other interested stakeholders.
BACKGROUND 
Current Movement Against Racism and Bias in Law Enforcement
Racism, bias, and hate speech are longstanding and pervasive issues in law enforcement in the United States of America (“U.S.”). In 2020, the U.S. began to undergo a period of reckoning regarding race. The broadcasted May 25, 2020 killing of George Floyd, after a Minneapolis police officer kneeled on his neck for more than eight minutes, along with the deaths of hundreds of other Black civilians, sparked months of widespread street protests against racism, bias, and brutality in the country’s law enforcement practices and criminal justice system.[footnoteRef:1] The roots of the outrage and unrest – racism and bias in law enforcement – may extend much further back than current trends suggest.[footnoteRef:2] The Brennan Center for Justice stated in a 2020 report that racial disparity has “long pervaded every step of the criminal justice process,” including police stops, searches, arrests, shootings, charging decisions, wrongful convictions, and sentencing.[footnoteRef:3] [1:  In Pictures: A Racial Reckoning in America, CNN (July 9, 2020, 9:35 PM), https://www.cnn.com/2020/05/27/us/gallery/george-floyd-demonstrations/index.html.]  [2:  Dara Lind, The Ugly History of Racist Policing in America, VOX, (July 7, 2016, 10:06 AM), https://www.vox.com/michael-brown-shooting-ferguson-mo/2014/8/19/6031759/ferguson-history-riots-police- brutality-civil-rights.]  [3:  https://www.insider.com/police-defensive- deescalation-techniques-implicit-bias-training-2020-6.
 Michael German, Hidden in Plain Sight: Racism, White Supremacy and Far Right Militant Law Enforcement, BRENNAN CENTER FOR JUSTICE (Aug. 27, 2020), https://www.brennancenter.org/our-work/research- reports/hidden-plain-sight-racism-white-supremacy-and-far-right-militancy-law.] 

Explicit Racism and Bias on the Part of Law Enforcement Personnel
Racism, bias, and hate speech are most obvious when explicit. The Brennan Center for Justice noted in the same 2020 report that there are instances in which current members of law enforcement agencies have openly expressed racism.[footnoteRef:4] Such instances can include an officer posting racist or xenophobic commentary on social media, participating in violent white supremacist or militant groups, or engaging in racially discriminatory behavior toward the public.[footnoteRef:5] This report highlights that while police departments may know that these types of behavior exist, they may be doing very little to identify and report occasions of racist behavior within their ranks.[footnoteRef:6] Furthermore, the author of the report argues that if no action is taken to address actual explicit forms of racism, any efforts to address implicit bias (unconscious prejudices), such as well-meaning bias exploration and preventative trainings, are unlikely to be effective in reducing racial disparities in the criminal justice system.[footnoteRef:7] [4:  Id.]  [5:  Id.]  [6:  Id.]  [7:  Id.] 

The NYPD’s Policies Regarding Explicit Bias
The NYPD’s mission is to “enhance the quality of life in New York City by working in partnership with the community to enforce the law, preserve peace, protect the people, reduce fear, and maintain order.”[footnoteRef:8] [8:  NYPD Patrol Guide, Procedure No. 200-02 “General,” available at https://www1.nyc.gov/assets/nypd/downloads/pdf/public_information/public-pguide1.pdf.] 

Prohibition on Bias-Biased Profiling
Section 14-151 of the Administrative Code prohibits bias-based profiling. Specifically, it prohibits “every member of the police department or other law enforcement officer” from engaging in 
an act… that relies on actual or perceived race, national origin, color, creed, age, alienage or citizenship status, gender, sexual orientation, disability, or housing status as the determinative factor in initiating a law enforcement action against an individual, rather than the individual’s behavior or other information or circumstances that link a person or persons to suspected unlawful activity.

Accordingly, the NYPD Patrol Guide (“Patrol Guide”) contains a two-page document entitled “Department Policy Prohibiting Racial Profiling And Bias-Based Policing.”[footnoteRef:9] The policy reminds all NYPD members of service that the NYPD is committed “both to the impartial enforcement of law and to the protection of constitutional rights.”[footnoteRef:10] In the Patrol Guide, the NYPD explicitly prohibits the use of racial and bias-based profiling in law enforcement actions.[footnoteRef:11] Race, color, ethnicity, or national origin cannot be used as a motivating factor for initiating police enforcement action.[footnoteRef:12] Further, individuals cannot be targeted for any enforcement action because they are members of a racial or ethnic group that appears more frequently in local crime suspect data; race, color, ethnicity, or national origin may only be considered when a stop is based on a specific and reliable suspect description that includes additional identifying information.[footnoteRef:13] [9:  NYPD Patrol Guide, Procedure No. 203-25 “General Regulations,” available at https://www1.nyc.gov/assets/nypd/downloads/pdf/public_information/public-pguide1.pdf. ]  [10:  Id. See NYPD, Racial and Biased-based Profiling, NYC, https://www1.nyc.gov/site/nypd/about/department-policy/racial-bias-based-profiling.page (last visited Feb. 1, 2021). ]  [11:  NYPD Patrol Guide, supra note 9.]  [12:  NYPD Patrol Guide, supra note 9.]  [13:  NYPD Patrol Guide, supra note 9.] 

Prohibition on Use of Certain Discourteous or Disrespectful Remarks and Certain Associations
The NYPD asserts that it has a zero tolerance policy for racial and other protected-class slurs.[footnoteRef:14] The Patrol Guide prohibits NYPD members from “using discourteous or disrespectful remarks regarding another person’s ethnicity, race, religion, gender, gender identity/expression, sexual orientation, or disability.”[footnoteRef:15] NYPD members are also prohibited from knowingly associating with any person or organization: [14:  NYPD, NYPD Response to OIG Report, NYC, https://www1.nyc.gov/site/nypd/news/s0626/nypd-response-oig-report (last visited Feb. 1, 2021).]  [15:  NYPD Patrol Guide, Procedure No. 203-10 “General Regulations,” available at https://www1.nyc.gov/assets/nypd/downloads/pdf/public_information/public-pguide1.pdf.] 

·  Advocating hatred, oppression, or prejudice based on race, religion, gender, gender identity/expression, sexual orientation or disability;
·  Disseminating defamatory material;
·  Reasonably believed to be engaged in, likely to engage in, or to have engaged in criminal activity; or
·  Preventing or interfering with performance of police duty.[footnoteRef:16] [16:  Id.] 

Social Media Policy
The Patrol Guide states that NYPD members of service who elect to maintain personal social media accounts must not post, transmit, share, and/or disseminate any content involving discourteous or disrespectful remarks, in any form, pertaining to issues of ethnicity, race, gender, gender identity/expression, sexual orientation, and/or disability.[footnoteRef:17] Similarly, members may not engage in “any type of social media contact” with any individual or organization advocating oppression or prejudice based on the same enumerated classifications.[footnoteRef:18] This contact includes liking, retweeting, sharing, promoting, commenting on, or otherwise endorsing social media posts.[footnoteRef:19] The prohibition on posting, transmitting, sharing, and/or disseminating content also applies to any content advocating harassment or violence.[footnoteRef:20]  [17:  NYPD Patrol Guide, Procedure No. 203-32 “General Regulations,” available at https://www1.nyc.gov/assets/nypd/downloads/pdf/public_information/public-pguide1.pdf.]  [18:  Id.]  [19:  Id.]  [20:  Id.] 

Instances of NYPD Employee Engagement in Racism/Bias/Hate Speech
Despite the existence of NYPD policies prohibiting racism, bias, and hate speech, certain NYPD employees still exhibit or have exhibited such behavior. For instance, Sergeant Ed Mullins’s history of offensive statements and actions while serving as president of the Sergeants Benevolent Association prompted an NYPD Internal Affairs Bureau (“IAB”) investigation in early 2020.[footnoteRef:21]  [21:  Jake Offenhartz, NYPD Opens Investigation Into Police Union Boss After Declaration Of 'War' On De Blasio, GOTHAMIST (Feb. 20, 2020, 2:22 PM), https://gothamist.com/news/ed-mullins-sba-iab-investigation-nypd. ] 

Acts of and Speech by Former Deputy Inspector James Francis Kobel
Recently, on November 6, 2020, the Council’s Oversight & Investigations Division (“Division”) released a report alleging that a high-ranking NYPD official, identified as Deputy Inspector James Francis Kobel, had posted a series of offensive statements online under an anonymous moniker, “Clouseau,” on an online chat board.[footnoteRef:22] Said posts included expressions of racist, misogynistic, anti-Semitic, and homophobic sentiments.[footnoteRef:23] In its investigation, the Division found striking amounts of shared evidence connecting “Clouseau” and Kobel.[footnoteRef:24] This prompted an internal investigation by the NYPD.[footnoteRef:25] Ultimately, NYPD investigators were able to attribute the “Clouseau” posts to Kobel after finding a copy of “Clouseau’s” profile photo on Kobel’s cell phone.[footnoteRef:26] Kobel was a 28-year veteran of the NYPD[footnoteRef:27] and served as the commanding officer of the NYPD’s Equal Employment Opportunity Division (“EEO Division”), a sub-unit of the NYPD’s Office of Equity and Inclusion that is “responsible for the prevention and investigation of employment and harassment claims.”[footnoteRef:28] Initially, Kobel, who denied the allegations despite the evidence against him, was placed on modified assignment.[footnoteRef:29] In January 2021, the NYPD suspended him for 30 days without pay[footnoteRef:30] and he filed retirement papers as the NYPD inquiry was winding down.[footnoteRef:31] The NYPD ultimately confirmed Kobel’s identity as the author of the posts.[footnoteRef:32] On February 3, 2021, Kobel was fired from the NYPD after being found guilty of six departmental disciplinary charges, including lying to investigators, impeding the NYPD investigation, posting the remarks, wrongfully divulging NYPD information, and improperly using NYPD equipment.[footnoteRef:33]  [22:  William K. Rashbaum and Alan Feuer, N.Y.P.D. Anti-Harassment Official Accused of Racist Rants, THE NEW YORK TIMES (Nov. 5, 2020), https://www.nytimes.com/2020/11/05/nyregion/james-kobel-nypd-racism.html?auth=login-email&login=email. The vitriolic messages were posted on an online message board known as “The Rant,” where NYPD officers have posted secret complaints about their jobs for more than 20 years. ]  [23:  New York City Council Oversight and Investigations Division, A Report on NYPD Deputy Inspector James Francis Kobel and “Clouseau,” NYCC (Nov. 2020), https://council.nyc.gov/press/wp-content/uploads/sites/56/2020/11/PDF-FINAL-combined-Clouseau-Report-public-11-5-20-1-1.pdf.]  [24:  Id.]  [25:  William K. Rashbaum and Alan Feuer, N.Y.P.D. Concludes Anti-Harassment Official Wrote Racist Online Rants, THE NEW YORK TIMES (Jan. 11, 2021), https://www.nytimes.com/2021/01/11/nyregion/nypd-james-kobel-racist.html. ]  [26:  Tori B. Powell, NYPD Anti-Harassment Head Accused of Posting Hundreds of Racist Messages Online, DAILY BEAST (Nov. 5, 2020, 5:25 PM), https://www.thedailybeast.com/nypd-anti-harassment-head-accused-of-posting-hundreds-of-racist-messages-online.]  [27:  NYC OpenData, Citywide Payroll Data (Fiscal Year), NYC OPENDATA, https://data.cityofnewyork.us/City-Government/Citywide-Payroll-DataFiscal-Year-/k397-673e (last visited Feb. 1, 2021).]  [28:  NYPD, Equity and Inclusion, NYPD, https://www1.nyc.gov/site/nypd/bureaus/administrative/equity-inclusion.page (last visited Feb. 1, 2021).  ]  [29:  Rashbaum and Feuer, supra note 25. ]  [30:  Madeline Holcombe and Sonia Moghe, An NYPD Official Is Suspended Without Pay After Being Connected to Racists Posts on a Message Board, CNN (Jan. 13, 2021, 9:36 PM), https://www.cnn.com/2021/01/12/us/nypd-official-racist-posts-suspension/index.html. ]  [31:  Rashbaum and Feuer, supra note 25.]  [32:  Rashbaum and Feuer, supra note 25.]  [33:  William K. Rashbaum and Ashley Southall, N.Y.P.D. Anti-Harassment Official Fired Over Racist Online Rants, THE NEW YORK TIMES (Feb. 3, 2021, 6:10 PM), https://www.nytimes.com/2021/02/03/nyregion/nypd-james-kobel-racist-fired.html.   ] 

Council’s Oversight Hearing on Racism, Bias, and Hate Speech in the NYPD
Prompted by the Kobel situation, on December 16, 2020, the Council’s Committee on Oversight and Investigations and Committee on Public Safety held an oversight hearing on racism, bias, and hate speech in the NYPD. The committees heard testimony from the NYPD, community advocates, and members of the public about the NYPD’s overall measures to identify, investigate, and combat implicit and explicit bias in its ranks. NYPD Deputy Commissioner for Equity and Inclusion Tanya Meisenholder testified that individual cases handled by the EEO Division are routinely independently reviewed by two NYPD attorneys and two uniform supervisors. Nonetheless, in light of the revelations about Kobel, Meisensholder recommended that an outside entity be enlisted to conduct an independent review of past EEO Division cases. However, to date, the Council is not aware of the NYPD taking steps to this effect. This hearing highlighted the need for performance of a comprehensive public integrity investigation to identify any instances of previous professional misconduct by an NYPD employee who has been found to have engaged in an act exhibiting racism or bias or in hate speech. 
Recent Allegations of Failures of the EEO Division
Furthermore, as recently as February 2, 2021, news broke that Kobel had allegedly not acted upon NYPD Captain Sharon Balli’s sexual harassment allegations against colleagues while Kobel was second in command of the EEO Division.[footnoteRef:34] Apparently, Kobel assured Balli that he would conduct a personal investigation, but then disregarded NYPD confidentiality rules concerning discrimination complaints by informing the targets of Balli’s complaints about the allegations and did not formally interview Balli.[footnoteRef:35] Three weeks after Kobel allegedly promised Balli that he would investigate the complaint, he was promoted to commanding officer of the EEO Division, while Balli’s responsibilities were changed.[footnoteRef:36] Balli alleges that the EEO Division never investigated the complaint.[footnoteRef:37] These kinds of allegations make clear that an independent public integrity review of past conduct by NYPD employees involved in explicit bias incidents, especially of work performed and cases handled by the EEO Division, is essential to ensure that the NYPD is fulfilling its law enforcement duties and doing so without any sort of prejudice. [34:  Graham Rayman, NYPD Captain Claims Her Discrimination and Harassment Complaint was Buried by Inspector: Suit, DAILY NEWS (Feb. 2, 2021, 6:00 AM), http://www.nydailynews.com/new-york/nyc-crime/ny-nypd-captain-harass-complaint-lawsuit-20210202-nqrvtr25cbehlfrtffijjkokui-story.html. ]  [35:  Id.]  [36:  Id.]  [37:  Id.] 

NYCCHR as an Investigative Body
The NYCCHR is a City agency that enforces the City’s Human Rights Law (“NYCHRL”).[footnoteRef:38] It has broad power to take actions “as may be provided by law against prejudice, intolerance, bigotry and unlawful discrimination and has the powers and duties conferred by this chapter and any other law in furtherance of such purposes.”[footnoteRef:39] The NYCHRL is a civil rights law that is embodied in title 8 of the Administrative Code. The NYCCHR would be a City agency appropriately suited and equipped to investigate racism, bias, and hate speech in the NYPD. [38:  See N.Y. City Charter § 900. ]  [39:  N.Y. City Charter § 902(b).] 

The powers and duties of the NYCCHR are generally delineated in section 905 of the New York City Charter (“Charter”).[footnoteRef:40] In pertinent part, section 905(d) grants the NYCCHR the authority: [40:  N.Y. City Charter § 905.] 

d. (1) to receive, investigate and pass upon complaints and to initiate its own investigation of: (i) group-tensions, prejudice, intolerance, bigotry and disorder occasioned thereby, and (ii) unlawful discrimination against any person or group of persons, provided, however, that with respect to discrimination alleged to be committed by city officials or city agencies, such investigation shall be commenced after consultation with the mayor. Upon its own motion, to make, sign and file complaints alleging violations of the city's human rights law…. (Emphasis added.)

There are other local governmental bodies that might be capable of performing this type of public integrity investigation, such as the IAB, the Commission to Combat Police Corruption (“CCPC”), the Civilian Complaint Review Board (“CCRB”), or the Department of Investigation (“DOI”). However, to the Council’s knowledge, neither the IAB nor the CCPC has yet taken the initiative to proactively investigate past professional conduct by any NYPD employees found to have engaged in racist, biased, or hate speech. The CCRB is authorized by the Charter only to deal with four kinds of public complaints against police officers: excessive force, abuse of authority, discourtesy, and offensive language.[footnoteRef:41] The DOI generally looks into corruption through systemic investigations.[footnoteRef:42] As the NYCCHR is independent from the NYPD and broadly granted the power and duty to initiate its own investigations of instances of prejudice, intolerance, bigotry, and unlawful discrimination, it could be appropriately tasked with carrying out the oversight function of investigation of past professional conduct of specific NYPD employees. [41:  N.Y. City Charter § 440(c)(1).]  [42: NYC Department of Investigation, About DOI, NYC DEPARTMENT OF INVESTIGATION, https://www1.nyc.gov/site/doi/about/about.page (last visited Feb. 1, 2021). ] 

BILL ANALYSIS  
Section one of this bill would repeal section 8-131 of the Administrative Code, which currently provides that the provisions of chapter 1 of title 8 of the Administrative Code that make acts of discriminatory harassment or violence as set forth in chapter 6 of title 8 of the Administrative Code subject to NYCCHR jurisdiction are inapplicable to acts committed by members of the NYPD in the course of performing their official duties. This repeal would give the NYCCHR full investigative jurisdiction over the NYPD.
Section one of this bill would add a new section 8-131 to the Administrative Code:
Subdivision a of proposed section 8-131 would provide definitions of the terms “chairperson,” “commission to combat police corruption,” and “state” for purposes of the section. 
Subdivision b of proposed section 8-131 would require the NYCCHR to initiate its own investigation of past conduct in the course of performance of official duties by certain current or former NYPD employees. In order for the NYCCHR to initiate such an investigation, the NYCCHR, the NYPD, the CCRB, the CCPC, the DOI, the New York State Attorney General (“Attorney General”), a District Attorney for New York City (“City”), a court, or another officer of body designated by the NYCCHR would have first needed to make a finding that such an employee engaged in an act exhibiting prejudice, intolerance, or bigotry, or of unlawful discrimination against a person or a group of persons. It would be of no consequence whether such employee was on or off duty when engaging in the act. This finding would need to have been made on or after January 1, 2016. However, the NYCCHR would be permitted to initiate an investigation of past conduct based on a finding made before this date.
Paragraph 1 of subdivision c of proposed section 8-131 would require the Chairperson of the NYCCHR (“Chairperson”) to determine what constitutes an act exhibiting prejudice, intolerance, or bigotry, or of unlawful discrimination, for the purpose of an investigation initiated pursuant to proposed section 8-131. This paragraph provides that such acts include conduct motivated by or based on animus against any protected class of person under title 8 of the Administrative Code, such as participation in online forums where racist, biased, or hateful speech or ideology is supported or promoted; use of hate symbols on one’s person, in the workplace, or otherwise in public; or threatening or harassing another person verbally or in writing on the basis of such animus. Paragraph 2 of subdivision c of proposed section 8-131 would require the Chairperson to determine what constitutes a finding that a former or current NYPD employee has engaged in such an act for the purpose of initiating such an investigation. This paragraph provides that an NYPD employee would be automatically considered to have engaged in such an act if (i) the employee has resigned or filed a resignation with the NYPD after an incompetency or misconduct charge was brought against the employee, (ii) the charge includes an allegation that the employee engaged in such an act, (iii) the employee had an opportunity to answer this allegation, and (iv) the allegation was still pending or was sustained on or before the date of resignation or filing of resignation.
To allow information gathering by the NYCCHR, paragraph 1 of subdivision d of proposed section 8-131 would require that if the Police Commissioner, CCRB, CCPC, or Commissioner of Investigation determines that a current or former NYPD employee engaged in such an act, the officer or body must promptly notify the NYCCHR in a time, form, and manner designated by the NYCCHR. Within six months after the effective date of the proposed legislation, the Police Commissioner, chair of the CCRB, chairperson of the CCPC, and the Commissioner of Investigation would be required to provide the NYCCHR with a list of NYPD employees that the officer or body has determined engaged in such an act before the effective date of the proposed legislation but on or after January 1, 2016. The NYCCHR would designate the form and manner in which the list must be provided and require any additional information. Paragraph 2 of subdivision d of proposed section 8-131 would require the Chairperson to consult with the Police Commissioner, chair of the CCRB, chairperson of the CCPC, Commissioner of Investigation, Attorney General, District Attorneys for the City, courts with jurisdiction within New York State and any other officer or body designated by the NYCCHR pursuant to subdivision b of proposed section 8-131 at least once every 30 days after the effective date of the proposed legislation in order to obtain information regarding any findings that NYPD employees have engaged in such acts (any findings made on or after January 1, 2016).
Subdivision e of proposed section 8-131 would require the Chairperson to determine which types of past conduct by NYPD employees to investigate and sets forth examples of such types of conduct: past arrests made, past instances of detainment conducted, past responses to 911 calls or other emergencies, past investigations conducted, and past hearing or court testimony provided in the course of performance of official duties as an NYPD employee.
Subdivision f of proposed section 8-131 would require the NYCCHR to carry out such an investigation of a former NYPD employee beginning from the date of hire by the NYPD until and including the last day of employment by the NYPD. This subdivision would require the NYCCHR to carry out such an investigation of a current NYPD employee beginning from the date of hire by the NYPD until and including the date of initiation of such an investigation.
To address any issue of capacity and resources, subdivision g of proposed section 8-131 would permit the Chairperson to designate a third party to assist with such an investigation and require the Chairperson to determine its functions. The third party would be required to keep all information obtained from the NYCCHR, a City agency, another governmental unit, or a cooperating person during such an investigation confidential. An employee, agent, or representative of the third party would be prohibited from disclosing outside the NYCCHR any such obtained information and any other information discovered during such an investigation.
Subdivision h of proposed section 8-131 sets forth the steps of such an investigation. Paragraph 1 would require the Chairperson to provide notice to the NYPD employee being investigated, the Police Commissioner, the chair of the CCRB, the chairperson of the CCPC, the Commissioner of Investigation, the Attorney General, the District Attorneys for the City, the Corporation Counsel, and the U.S. Attorneys for the Southern and Eastern Districts of New York that such an investigation has been initiated. Paragraph 2 would require the Chairperson to provide a written statement of final determination to the parties who would be required to receive notice under paragraph 1 within 10 days after completion of such an investigation. This statement must include investigation details (e.g., dates of initiation and conclusion, identity of subject, objective, summary of materials reviewed, other procedural details), investigative findings and their bases (e.g., identification of threats of safety to an individual or the public; actions taken by the NYCCHR to address such threats; whether past acts exhibited prejudice, intolerance, or bigotry, or amounted to unlawful discrimination), and any recommendations of the Chairperson for disciplinary action (e.g., disciplinary penalty, remedial action, or both). Alternatively, the statement would have to indicate that the Chairperson has determined to terminate such an investigation and provide the basis for the termination.
To allow for fleshing out of investigative procedure, paragraph 3 of subdivision h of proposed section 8-131 would permit the Chairperson to promulgate rules that further prescribe the manner in which the NYCCHR is to conduct such an investigation and the manner in which the Chairperson is required to present findings and make recommendations pursuant to paragraph 2. Paragraph 4 of subdivision h of proposed section 8-131 would require the Police Commissioner to report to the Chairperson in writing on actions taken or planned to be taken in response to the investigative findings and the Chairperson’s recommendations within 30 days after receiving a written statement of final determination (e.g., level of discipline, any penalty imposed or to be imposed on the NYPD employee, and any remedial action). If the action taken or planned to be taken differs from that recommended by the Chairperson, the Police Commissioner would be required to provide a detailed explanation for the deviation and an explanation of how the final disciplinary or remedial decision was determined in the written report. If the Police Commissioner takes action in response after such 30-day period, the Police Commissioner would be required to provide another such written report to the Chairperson within 10 days after taking the action.
Paragraph 5 of subdivision h of proposed section 8-131 would make clear that the NYCCHR has existing powers and duties pursuant to the Charter. The NYCCHR has the power and duty to make, sign, and file an administrative complaint upon its own motion alleging any violation of title 8 of the Administrative Code discovered in the course of such an investigation pursuant to section 905(d)(2) of the Charter. The NYCCHR also has the power and duty to refer information disclosed by such an investigation to the Corporation Counsel for the purpose of commencing a civil action, pursuant to section 905(d)(3) of the Charter, that a person or group of persons may be engaged in a pattern of practice that results in the denial to any person or group of persons of the full enjoyment of any right secured by title 8 of the Administrative Code.
Subdivision i of proposed section 8-131 would make clear that the NYCCHR would be required to initiate and undertake such an investigation in accordance with the requirements of chapter 1 of title 8 of the Administrative Code and the Charter for investigations initiated by the NYCCHR (including recordkeeping requirements set forth in section 8-114 of the Administrative Code and section 905(e)(4) of the Charter). Subdivision j of proposed section 8-131 would highlight the NYCCHR’s existing power to issue subpoenas and take the testimony of any person under oath pursuant to paragraphs 1 and 2 of subdivision e of section 905 of the Charter, in addition to all other powers granted by such subdivision.
Subdivision k of proposed section 8-131 would make clear that section 906 of the Charter already requires other City agencies to make services available to the NYCCHR and furnish information to the NYCCHR in the course of an investigation initiated by the NYCCHR. This subdivision would separately require the NYPD to provide assistance as the NYCCHR may request and to cooperate with such an investigation. It would also require the Police Commissioner to ensure that NYPD employees respond to NYCCHR inquiries in connection with such an investigation. Subdivision l of proposed section 8-131 would require the Chairperson to submit a written report by September 30, 2021 and every six months after that that concisely summarizes each investigation initiated pursuant to proposed section 8-131. The report would be required to include dates of initiation and completion or termination, current status, a description of investigative findings and recommendations, and a description of any reports from the Police Commissioner in response.
Subdivision m of proposed section 8-131 would make clear that proposed section 8-131 would not limit or impair the authority of the Police Commissioner to discipline NYPD employees or to limit the rights of NYPD employees with respect to disciplinary action. Subdivision n of proposed section 8-131 would make clear that proposed section 8-131 would not prevent or hinder any investigation or prosecution undertaken by the NYPD, CCRB, DOI, a court, a grand jury, a District Attorney or any other authorized officer, City agency, or body.
Bill section two would amend subdivision a of section 14-190 of the Administrative Code to specifically require that the NYPD’s early intervention system to track and evaluate officer activity and to identify officers who may be in need of enhanced training, monitoring, or reassignment also collect results of investigations conducted by the NYCCHR pursuant to proposed section 8-131. It would also require such system to collect results of any NYCCHR investigation of work performed and cases handled by the EEO Division between September 1, 2014 and November 30, 2020, inclusive, pursuant to the proposed legislation. This bill section would also make minor grammar and language revisions for consistency within section 14-190 of the Administrative Code.
Bill section three would require the NYCCHR to investigate all work performed and cases handled by the EEO Division between September 1, 2014 and November 30, 2020, inclusive. Subdivision a of the section would set forth this requirement and provide that the purpose of such an investigation would be to determine whether such work performed and cases handled were done in accordance with the purpose, mission, and protocols of the EEO Division as described by the NYPD in any NYPD policies and in any publicly published materials. Subdivision b of the section would require the NYPD to provide assistance to the NYCCHR as it may request and to cooperate fully with such an investigation, including by providing the NYCCHR with all materials containing NYPD policies that describe the purpose, mission, or protocols of the EEO Division. The Police Commissioner would be required to ensure that NYPD employees and other persons acting on behalf of the NYPD respond to the NYCCHR’s inquiries in connection with such an investigation.
Subdivision c of bill section three would allow the Chairperson to designate a third party to assist with the EEO Division investigation and require the Chairperson to determine the functions of the third party. As with an investigation initiated pursuant to proposed section 8-131 of the Administrative Code, the third party would have to keep information obtained confidential; and its employees, agents, or representatives would be prohibited from disclosing outside of the NYCCHR information discovered in the course of an EEO Division investigation. Subdivision d of the section would require the Chairperson to make publicly available online and submit to the Mayor, Police Commissioner, and the Speaker of the Council a report of investigative findings (e.g., recommendations for improving the function of the EEO Division with respect to its purpose, mission, and protocols; and for remedying instances in which the EEO Division did not fulfill its purpose or mission or follow its protocols).
Subdivision e of bill section three would require the Police Commissioner to report to the Chairperson in writing regarding action taken or planned to be taken in response to the investigative findings within 30 days after receiving the Chairperson’s report submitted pursuant to subdivision d, similar to what the Police Commissioner would be required to do pursuant to paragraph 4 of subdivision h of proposed section 8-131 of the Administrative Code. 
Bill section four provides that sections one and two of the bill would take effect 120 days after they become law, except that the Chairperson would be required to take measures necessary for implementation of section one before such date. Bill section five provides that section three of the bill would take effect 30 days after it becomes law.
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By Council Member Gibson

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the New York city commission on human rights to investigate past professional conduct by employees of the police department found to have engaged in biased acts and to make remedial recommendations, and to repeal section 8-131 of such code, relating to the inapplicability of certain provisions of chapter 1 of title 8 of such code to acts committed by members of the police department in the course of performing their official duties

Be it enacted by the Council as follows:

		Section 1. Section 8-131 of the administrative code of the city of New York is REPEALED and a new section 8-131 is added to read as follows:
§ 8-131 Investigation of police conduct. a. Definitions. For purposes of this section, the following terms have the following meanings:
Chairperson. The term “chairperson” means the chairperson of the commission.
Commission to combat police corruption. The term “commission to combat police corruption” means the police commission established pursuant to mayoral executive order number 18, dated February 27, 1995.
State. The term “state” means the state of New York.
b. The commission shall initiate its own investigation of past conduct in the course of performance of official duties by a current or former employee of the police department who is found by (i) the commission, (ii) the police department, (iii) the civilian complaint review board, (iv) the commission to combat police corruption, (v) the department of investigation, (vi) the attorney general of the state, (vii) a district attorney for a county within the city, (viii) a court of competent jurisdiction or (ix) any other officer or body designated by the commission to have engaged in an act exhibiting prejudice, intolerance or bigotry, or of unlawful discrimination against any person or group of persons, regardless of whether such employee was on or off duty when engaging in such act, if such finding was made on or after January 1, 2016; provided further that the commission may at its discretion conduct such an investigation if such finding was made before January 1, 2016.
c. 1. The chairperson shall determine what constitutes an act exhibiting prejudice, intolerance or bigotry, or of unlawful discrimination, for purposes of initiating such investigation, in addition to the acts specified in this subdivision. Such acts include but are not limited to any conduct motivated by or based on animus against any protected class of person under this title, such as participation in any capacity in an online forum where racist, biased or hateful speech or racist, biased or hateful ideology is supported or promoted; any use of hate symbols on one’s person, in the workplace or otherwise in public; or threatening or harassing another person verbally or in writing on the basis of such animus.
2. The chairperson shall determine what constitutes a finding that a former or current employee of the police department has engaged in such an act for purposes of initiating such investigation; provided that such employee shall be deemed to have engaged in such an act if (i) such employee has resigned or filed a resignation with the police department after a charge of incompetency or misconduct was brought against such employee, (ii) such charge includes an allegation that such employee engaged in such an act, (iii) such employee had an opportunity to answer such allegation and (iv) such allegation remained pending or was sustained on or before the date of such resignation or filing of resignation.  
d. 1. If the police commissioner, civilian complaint review board, commission to combat police corruption or commissioner of investigation determines that a current or former employee of the police department engaged in such an act, such officer or body shall promptly provide notice to the commission in a time, form and manner designated by the commission. Within six months after the effective date of the local law that added this section, the police commissioner, chair of the civilian complaint review board, chairperson of the commission to combat police corruption and commissioner of investigation shall each provide the commission with a list of current and former employees of the police department whom such officer or body has determined engaged in such an act before the effective date of the local law that added this section but on or after January 1, 2016; provided that such list shall be provided in a form and manner designated by the commission and shall include such additional information as the commission may require.
2. The chairperson shall consult with the police commissioner, chair of the civilian complaint review board, chairperson of the commission to combat police corruption, commissioner of investigation, attorney general of the state, district attorneys for each county within the city, federal, state and local courts with jurisdiction within the state and any other officer or body designated by the commission pursuant to subdivision b of this section at least once every 30 days after the effective date of the law that added this section to obtain information about findings that a current or former employee of the police department has engaged in such an act, including information about such findings made before the effective date of the law that added this section but on or after January 1, 2016.
e. The chairperson shall determine which types of past conduct in the course of performance of official duties by such employee to investigate based on the professional rank of and roles assigned to such employee, in addition to the types of such conduct specified in this subdivision. Types of such conduct include but are not limited to the following types of conduct:
1. Any past arrest made by such employee;
2. Any past instance of detainment conducted by such employee;
3. Any past response by such employee to a 911 call or any other emergency;
4. Any past investigation conducted by the police department that was headed by such employee or in which such employee participated in any capacity, including but not limited to the questioning of suspects and witnesses and the rendering of any decisions by such employee; and
5. Any past testimony provided at a hearing or in a court of law in the course of performance of official duties as an employee of the police department.
f. The commission shall investigate past conduct in the course of performance of official duties by such employee beginning from the date of hire by the police department of such employee until and including, in the case of a former employee of the police department, the last day of employment by the police department, or, in the case of a current employee of the police department, the date of initiation of an investigation pursuant to this section.
g. The chairperson may designate a third party to assist with such investigation and shall determine the functions of such third party. Any such third party shall keep confidential any information it obtains from the commission, or from any agency, another governmental unit or a person cooperating with the commission. Any employee, agent or representative of such third party is prohibited from disclosing outside the commission such information and any other information discovered in the course of such an investigation. 
h. 1. Within 10 days after the commission initiates such investigation, the chairperson shall provide written notice to the employee of the police department being investigated, the police commissioner, the chair of the civilian complaint review board, the chairperson of the commission to combat police corruption, the commissioner of investigation, the attorney general of the state, the district attorneys for each county within the city, the corporation counsel and the United States attorneys for the southern and eastern districts of New York that such investigation has been initiated.
2. Within 10 days after the completion of such investigation, the chairperson shall provide a written statement of final determination to the parties who were required to be sent notice under paragraph 1 of this subdivision. Such statement shall include (i) the details of such investigation, including but not limited to the dates the investigation was initiated and concluded, the identity of the subject of such investigation, the objective of such investigation, a summary of the materials reviewed by the commission during such investigation, and other procedural details about such investigation; (ii) the investigative findings of the commission, including but not limited to the identification of any threat to the safety of an individual or the public, any action taken by the commission to address such threat and whether a past act in the course of performance of official duties by such employee exhibited prejudice, intolerance or bigotry, or amounted to unlawful discrimination against any person or group of persons, and the bases for any such findings; and (iii) any recommendations of the chairperson for disciplinary action, including but not limited to a disciplinary penalty, remedial action or both; or such statement shall indicate that the chairperson has determined to terminate such investigation and provide the basis for such termination. 
3. The chairperson may promulgate rules that further prescribe the manner in which the commission is to conduct such investigation and the manner in which the chairperson is to present findings and make recommendations pursuant to paragraph 2 of this subdivision.
4. Within 30 days after receiving a written statement of final determination pursuant to paragraph 2 of this subdivision, the police commissioner shall report to the chairperson in writing on any action taken or planned to be taken in response, including the level of discipline and any penalty imposed or to be imposed upon such employee, as well as any other remedial action. In any instance where the action taken or planned to be taken in response by the police commissioner differs from that recommended by the chairperson, the police commissioner shall provide in such written report a detailed explanation for deviating from the recommendations of the chairperson and an explanation of how the final disciplinary or remedial decision was determined, including each factor the police commissioner considered in making such a determination. If the police commissioner takes action in response to such written statement of final determination after such 30-day period, the police commissioner shall provide another such written report to the chairperson within 10 days after taking such action.
5. Pursuant to paragraph 2 of subdivision d of section 905 of the charter, the commission has the power and duty to make, sign and file an administrative complaint upon its own motion alleging any violation of this title discovered in the course of an investigation initiated pursuant to this section; and pursuant to chapter 4 of this title as provided by paragraph 3 of subdivision d of section 905 of the charter, the commission has the power and duty to refer information disclosed by an investigation initiated pursuant to this section that a person or group of persons may be engaged in a pattern of practice that results in the denial to any person or group of persons of the full enjoyment of any right secured by this title to the corporation counsel for the purpose of commencing a civil action.
i. The commission shall initiate and undertake any investigation pursuant to this section in accordance with the requirements of this chapter and the charter for an investigation initiated by the commission on its own, including the recordkeeping requirements set forth in section 8-114 and in paragraph 4 of subdivision e of section 905 of the charter. 
j. In carrying out an investigation pursuant to this section, the commission shall have the power to issue subpoenas and take the testimony of any person under oath pursuant to paragraphs 1 and 2 of subdivision e of section 905 of the charter, in addition to all other powers granted by such subdivision. 
k. Other agencies shall make services available to the commission and furnish information to the commission pursuant to section 906 of the charter in the course of an investigation initiated pursuant to this section. The police department shall provide such assistance as the commission may request and cooperate fully with such investigation. The police commissioner shall ensure that employees of the police department respond to inquiries by the commission in connection with such investigation.
l. The chairperson shall submit a written report by September 30, 2021 and every 6 months thereafter to the mayor and the speaker of the council that concisely summarizes each investigation initiated pursuant to this section. For each such investigation, such report shall include but not be limited to the date of initiation and any date of completion or termination, the current status, a description of any investigative findings and recommendations set forth in a written statement of final determination and a description of any reports from the police commissioner in response to a written statement of final determination.
m. The provisions of this section shall not be construed to limit or impair the authority of the police commissioner to discipline employees of the police department. Nor shall the provisions of this section be construed to limit the rights of such employees with respect to disciplinary action, including but not limited to the right to notice and a hearing, which may be established by any provision of law or otherwise.
n. The provisions of this section shall not be construed to prevent or hinder any investigation or prosecution undertaken by the police department, civilian complaint review board, department of investigation, a court of competent jurisdiction, a grand jury, a district attorney or any other authorized officer, agency or body.
§ 2. Subdivision a of section 14-190 of the administrative code of the city of New York, as added by local law number 68 for the year 2020, is amended to read as follows:
a. The department shall maintain a centralized system that is used to record, track, review[,] and evaluate officer activity and to identify officers who may be in need of enhanced training, monitoring[,] or reassignment. Such system shall collect and utilize, at a minimum, the following:
(i) information reported pursuant to section 7-114;
(ii) complaints received and results of investigations conducted by the civilian complaint review board;
(iii) complaints received and results of investigations conducted by the department, including but not limited to investigations conducted by the internal affairs bureau, and any disposition resulting from any such investigation;
(iv) complaints received pursuant to section 804 of the charter;
(v) use of force incidents and incidents of excessive force, as those terms are defined in section 14-158;
(vi) arrests and summonses for violations of sections 240.20, 195.05 and 205.30 of the penal law;
(vii) judicial or departmental determinations that detentions of individuals were not legally justified;
(viii) criminal arrests or investigations of an officer, to the extent known to the department;
(ix) judicial determinations that an officer’s testimony is not credible;
(x) vehicle pursuits and collisions involving department equipment;
(xi) violations of the department’s patrol guide;
(xii) disciplinary actions and ongoing disciplinary proceedings; [and]
(xiii) non-disciplinary corrective actions[.]; and
(xiv) results of investigations conducted by the New York city commission on human rights pursuant to section 8-131 and of any investigation conducted by such commission of all work performed and cases handled by the equal employment opportunity division of the office of equity and inclusion within the department between September 1, 2014 and November 30, 2020, inclusive, pursuant to the local law that added this section.
§ 3. a. In addition to any other investigation required by section 8-131 of the administrative code of the city of New York, the New York city commission on human rights shall investigate all work performed and cases handled by the equal employment opportunity division of the office of equity and inclusion within the police department between September 1, 2014 and November 30, 2020, inclusive, to determine whether such work performed and cases handled by such division were done in accordance with the purpose, mission and protocols of such division as described by the police department in any policies of the police department and any publicly published materials. 
b. The police department shall provide such assistance as such commission may request and cooperate fully with any investigation undertaken pursuant to this section, including by providing such commission with any and all materials containing policies of the police department that describe the purpose, mission or protocols of such division. The police commissioner shall ensure that employees of the police department and other persons acting on behalf of such department respond to inquiries by such commission in connection with such investigation. 
c. The chairperson of such commission may designate a third party to assist with such investigation and shall determine the functions of such third party. Any such third party shall keep confidential any information it obtains from the commission, or from another governmental unit or a person, as defined in subdivision 10 of section 1-112 of the administrative code of the city of New York, cooperating with the commission. Any employee, agent or representative of such third party is prohibited from disclosing outside such commission such information and any other information discovered in the course of such investigation. 
d. Upon the conclusion of such investigation, the chairperson of such commission shall make publicly available online and submit to the mayor, the police commissioner and the speaker of the council a report of the findings of such investigation. Such report shall include recommendations for improving the function of such division with respect to its purpose, mission and protocols and for remedying instances in which such division did not fulfill such purpose or mission or follow its protocols.
e. Within 30 days after receiving such report from such chairperson, the police commissioner shall report to such chairperson in writing on any action taken or planned to be taken in response. In any instance where the action taken or planned to be taken in response by the police commissioner differs from that recommended by such chairperson, the police commissioner shall provide in such written report a detailed explanation for deviating from the recommendations of such chairperson and an explanation of how any actions taken or planned to be taken in response  were determined, including each factor the police commissioner considered in making such a determination. If the police commissioner takes action in response to such report after such 30-day period, the police commissioner shall provide another such written report to the chairperson within 10 days after taking such action.
§ 4. Sections one and two of this local law take effect 120 days after they become law, except that the chairperson of the New York city commission on human rights shall take such measures as are necessary for the implementation of section one of this local law, including the promulgation of rules, before such date. 
§ 5. Section three of this local law takes effect 30 days after it becomes law.
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