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TITLE: 
A Local Law to amend the administrative code of the city of New York, in relation to disclosure of the use of tenant screening reports.

I.
INTRODUCTION

On Thursday, February 11, 2010, the New York City Council will vote on Introductory Bill Number 5-A (“Intro. 5-A”), a Local Law to amend the administrative code of the city of New York, in relation to disclosure of the use of tenant screening reports. The Committee on Consumer Affairs, chaired by Council Member Karen Koslowitz, held its first hearing on this legislation on February 1, 2010. It was voted out of committee on February 11, 2010.
II.
BACKGROUND

With only one-third of its residents actually owning their homes,
 New York City is clearly a renter’s town. Tenant screening reports are increasingly used by landlords to evaluate the fitness of potential tenants. Offered by over 600 companies throughout the country, tenant screening companies compile information on a potential tenant’s housing court history, among other items, to evaluate the fitness of a prospective renter.
 Applicants with a history of landlord-tenant disputes in housing court may raise a red flag for landlords who want to avoid taking in tenants whom they perceive as particularly litigious or likely to not pay their rent.
 A history of involvement with housing court as reported on a tenant-screening report makes it unnecessarily difficult for a person to rent a new apartment.  Because a tenant screening report is a type of consumer credit report, it is subject to both the Federal Fair Credit Reporting Act and the New York State Fair Credit Reporting Act, the latter of which provides additional protections to tenants by treating an apartment rental as a credit transaction.


Since housing court filings are public information, tenant screening companies serving clients in New York City can obtain such records from the New York City Housing Court’s Office of Court Administration (“OCA”).
 Though the law only requires the court to make housing court records available one file at a time, the OCA currently sells large quantities of data in electronic form all at once to tenant screening companies.
 The court first began selling data on housing filings in the late 1990s, and currently serves eight companies for less than $1 million a year.
 

Many have criticized the sale of housing court filings because the information that is released publishes only the filings, not the deposition or the eventual outcome.
 The mere presence of a housing court filing on a prospective tenant’s record – even if the tenant prevailed or the case was dismissed – is often the basis for a rejected application by a landlord.
  For many landlords, the very existence of a housing court filing suggests that a tenant is a risk or uncooperative.
 There are, however, many legitimate reasons that one might have a housing court filing on their record. For example, a tenant may be the target of an unfair eviction filing after he or she has legally withheld rent from a landlord in order to get repairs accomplished.
 Other unfair eviction filings, such as owner-occupancy evictions or harassment-based evictions, will also produce a housing court file for a tenant.
 

Often a tenant screening report contains erroneous information based on housing court filings involving someone with the same name as the tenant.
 Thus, a tenant may be rejected for an apartment because of the similarity of his or her name to someone with a housing court history. Representatives from the tenant screening industry claim that while they will correct a record if a tenant contests it, they are not responsible for following the progress of a case.
 The practice of rejecting tenants who have housing court filings on their record puts all tenants at a severe disadvantage by deterring them from legitimately withholding rent from a landlord.
 In fact, housing advocates now often counsel their clients to be wary of withholding rent for legitimate purposes for fear of ending up in housing court and being unable to rent apartments in the future.  


Housing advocates have sued tenant screening companies charging that manner in which the companies compile data and create reports violates both state and federal credit reporting acts. In 2004, First American Registry, now known as First Advantage SafeRent, was sued after an individual was rejected for an apartment subsequent to an inaccurate report that referenced an eviction filing that was unfairly produced and later dropped.
 Three years later, a Manhattan federal judge found that the company was producing inaccurate and incomplete reports, and forced it to pay a $1.9 million settlement to tenants who had been rejected from apartments because of their actions.
 The settlement also required the company, one of the biggest in the nation, to overhaul its screening methods and expunge from its screening reports any housing court filings that were brought on by mistake or without merit.

III.
RELEVANT FEDERAL AND STATE LAWS
A. Federal Law

The Federal Credit Reporting Act (“FCRA”) governs the compilation, use and distribution of reports pertaining to a consumer’s credit worthiness, character or general reputation, amongst other things, which are used primarily to establish his or her eligibility for credit for personal, family, or household purposes.
 Additionally, companies that compile information about tenants into tenant screening reports are considered “specialty consumer reporting agencies” for purposes of the FCRA.
    In addition to being subject to all general credit reporting requirements, including ensuring that the reported information is accurate and used only for a permitted purpose, 
 and limiting the length of time negative information may be reported,
 a nationwide specialty consumer reporting agency is mandated to provide consumers with one free copy per year of their specialty consumer report. 
  The FCRA also outlines the process by which consumers can dispute inaccurate information on their report.

B. State Law

Tenant screening reports are also subject to the New York Fair Credit Reporting Act (“NYFCRA”.)
 The NYFCRA works in conjunction with the federal law to ensure protections for consumers about whom companies compile credit and other information.  Among other things, NYFCRA outlines: (i) the permissible use of tenant screening reports,
 (ii) disclosure requirements for agencies who have received a request from a consumer pertaining to their report, 
 and (iii) procedures for resolving consumer disputes.   Furthermore, if a user of a report takes an adverse action against the subject of a report based on information contained in the report, the user must inform the subject of this action and supply her or him with the name and address of the reporting company who compiled the report.

IV.
INTRODUCTORY BILL 5-A
Intro. 5-A would ensure that all potential tenants are aware of the existence of tenant screening reports and permit tenants to obtain copies of such reports to determine the accuracy and/completeness of the information contained therein.  The bill would require any person who collects application information from potential tenants in connection with offering residential real estate for rent, including landlords, management companies and real estate agents, to disclose the name whether or not the information will be used to obtain a tenant screening report.  If a tenant screening report is to be requested, the name and the address of the tenant screening company from whom they receive the report must be disclosed on all application materials distributed to potential tenants.  Additionally, landlords, management companies and real estate agents would be mandated to inform potential tenants that:

· if the user takes an adverse action against a potential tenant based on information included in his or her tenant screening report, the user must notify the tenant of the name and address of the company from whom they obtained the report; and 

· potential tenants are entitled to one free tenant screening report per national tenant screening reporting company per year, and one free credit report per year from www.annualcreditreport.com, the free site maintained by the federal government.  

Beyond disclosure on written materials, most users of such reports would be required post a sign in a location visible to all potential subjects of tenant screening reports notifying them of the screening companies used and their right to a free report.   In order to prevent landlords from having to post signs in their private residences, tenant screening report users who own and occupy a building with five or fewer units would be exempted from the posting requirement. Non-compliance with the disclosure requirement would result in a fine of between $250 and $500 for the first violation and between $500 and $700 for subsequent violations.  The Department of Consumer Affairs would have authority to adjudicate violations and impose penalties under this subchapter through its own tribunal.   
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A Local Law
To amend the administrative code of the city of New York, in relation to disclosure of the use of tenant screening reports.
 

 

Be it enacted by the Council as follows:
 

Section 1.  Chapter 5 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 16, to read as follows:
Subchapter 16
Tenant Screening Report Disclosure
§20-807 Definitions.
§20-808 Disclosure.
§20-809 Posting of signs.
§20-810 Violations.
§20-811 Hearing authority.
 

§20-807  Definitions.  For purposes of this subchapter, the following definitions shall apply:
a. "Application information" means all information any prospective tenant or tenants is/are required to provide in connection with renting or leasing residential real property, the purpose of which is to gather information about such prospective tenant or tenants, including, but not limited to personal information such as names, addresses, contact information, social security numbers, employment history, rental history or other information pertinent to entering into a real estate tenancy agreement.
b. "Consumer reporting agency" means any person who, for monetary fees, dues, or on a cooperative nonprofit basis, regularly engages in whole or in part in the practice of assembling or evaluating consumer credit information or other information on consumers for the purpose of furnishing consumer reports, tenant screening reports or other investigative consumer reports to third parties.
c.  “Person” means any natural person, firm, partnership, joint venture, corporation or association,. 

d.  "Tenant screening report" means any written, oral, or other communication of any information by a consumer reporting agency bearing on a consumer's credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics, history of contact with any housing, civil or criminal court of any state, or mode of living, which is used or expected to be used or collected in whole or part for the purpose of serving as a factor in establishing a consumer's suitability for housing.  
§20-808 Disclosure.  a. Any person who requests application information directly from a prospective tenant or tenants or such tenant(s)’ agent or agents shall disclose to the prospective tenant or tenants the following:

(i) either:

(1) that the application information provided by the prospective tenant or tenants may be used to obtain a tenant screening report and the name and address of the consumer reporting agency or agencies which will be used to obtain such report, or 

(2) that the application information provided will not be used to obtain a tenant screening report and that the person requesting such information, and his or her agent(s), do not use tenant screening reports to determine a prospective tenant or tenants’ suitability for housing; and 

(ii) that pursuant to federal and state law: 

(1) if the person requesting the information takes adverse action against a prospective tenant or tenants on the basis of information contained in a tenant screening report, such person must notify the tenant that such action was taken and supply the name and address of the consumer reporting agency that provided the tenant screening report on the basis of which such action was taken; 

(2) any prospective tenant against whom adverse action was taken based on information contained in a tenant screening report has the right to inspect and receive a free copy of such report by contacting the consumer reporting agency; 

(3) every tenant or prospective tenant is entitled to one free tenant screening report from each national consumer reporting agency annually, in addition to a credit report that should be obtained from www.annualcreditreport.com; and 

(4) every tenant or prospective tenant may dispute inaccurate or incorrect information contained in a tenant screening report directly with the consumer reporting agency.
b.  If application information is requested in writing, the statements required by subdivision a of this section shall be in writing, located immediately adjacent to where personal information is requested, and set off in a box and printed in a color that sharply contrasts with the print surrounding it.  If application information is requested orally, the person requesting such information shall provide written copies of the statements required by subdivision a of this section.
§20-809 Posting of signs.  a. Any person requesting application information from a prospective tenant or tenants shall post a sign, the form and manner of which shall be determined by rule of the commissioner, in any location at which the principal purpose is conducting business transactions pertaining to the rental of residential real estate properties. Such sign shall be posted in a location visible to potential subjects of such reports and shall disclose in conspicuous size type the name and address of all consumer reporting agencies used.  Such sign shall also contain a statement that consumers are entitled to one free tenant screening report from each consumer reporting agency annually and may dispute inaccurate or incorrect information contained in such tenant screening report directly with the consumer reporting agency.  
b.  A person requesting application information who has the right to rent or lease housing units in one building with five or fewer housing units that is owned and occupied by such person shall not be required to post a sign pursuant to subdivision a of this section in such building. 

§20-810 Violations.  A person violating sections 20-808 or 20-809 of this subchapter shall be subject to a civil penalty of not less than two hundred fifty dollars nor more than five hundred dollars for the first violation.  Subsequent violations shall be subject to civil penalties of not less than five hundred dollars nor more than seven hundred dollars for each violation.
§20-811 Hearing authority. a. Notwithstanding any other provision of law, the department shall be authorized,  upon due notice and hearing, to impose civil penalties for the violation of any provision of this subchapter and any rules promulgated thereunder. The department shall have the power to render decisions and orders and to impose civil penalties not to exceed the amounts specified in section 20-810 of this subchapter for each such violation. All proceedings authorized pursuant to this section shall be conducted in accordance with rules promulgated by the commissioner. The penalties provided for in section 20-810 of this subchapter shall be in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.
b. All proceedings under this subchapter shall be commenced by the service of a notice of violation returnable to the administrative tribunal of the department. The commissioner shall prescribe the form and wording of notices of violation. The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged, and, if sworn to or affirmed, shall be prima facie evidence of the facts contained therein.
§2. This local law shall take effect 120 days after enactment, except that the commissioner of consumer affairs shall take such measures as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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