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Good morning, Mr. Chairman and members of the Council. T am Susan Petito,
Assistant Commissioner of Intergovernmental Affairs of the New York City Police
Department, and I am pleased to discuss with you the three bills before you today, Intro.
Nos. 183-A, 941-A and 945-A.

At the outset, we commend the Council for seeking to strengthen the law to curtail
the violent and dangerous activities conducted by criminal street gangs. We have for some
time sought introduction of a bill with the same goal, which would make it a misdemeanor
to engage in what we have called “criminal street gang activity,” such as soliciting someone
to join a gang, attempting to deter someone from leaving a gang, and marking gang turf.
We are gratified by the Council’s inclusion of some of the elements of our proposal, as we
have worked together in crafting Intros. 183-A, 941-A and 945-A, and we strongly support
the enactment of all three bills. All three bills would provide the City with a
comprehensive legisiative scheme, presenting new tools with whlch to address the pervasive
problems caused by criminal street gangs.

The three bills would define “criminal street gang” as a group of three or more
people that have as one of its substantial activities or purposes the commission of one or
more felonies or misdemeanors from a specified list of articles of the Penal Law. The
consistent use of this definition in all three bills underscores our intention that these bills
address only the destructive criminal behaviors engaged in by street gangs, rather than

covering arguably innocuous group activities that are beyond the intended scope of the
bills.

Intro. 183-A would create new Administrative Code section 10-168, the offense of
“Engaging in Criminal Street Gang Activity,” that would prohibit a person who is a
member of a criminal street gang, or who is acting in concert with a member of a criminal
street gang, from recruiting a third person into such gang or deterring a person from
leaving such gang. Violation of this new provision would be a class A misdemeanor.

Intro. 945-A would create a new section 10-169, the offense of “Criminal Street
Gang Solicitation” that would prohibit a person, as part of a criminal street gang, from
soliciting another person to commit any misdemeanor offense from a specified list of
articles in the Penal Law. Similar to the new provision that would be created by Intro. 183-
A, vielation of this provision would be a class A misdemeanor.



The third bill in this sequence, Intro. 941-A, would create a new section 10-170
entitled “Criminal Street Gang Initiation Activity,” which would prohibit a person from
placing a person in danger of physical injury in the course of his own or another person’s
initiation into a criminal street gang. Violation of this provision would also be a class A
misdemeanor.

Although Intros. 945-A and 941-A share language with Penal Law provisions
relating to Criminal Solicitation, and Menacing and Hazing, respectively, the provisions
that would be added by these bills create new Class A misdemeanors targeting specific
behaviors that have developed in the context of criminal street gangs. Thank you for the
opportunity to express our strong support for the three bills before you today, and as
always, we remain available to work with you on enacting legislation that will assist in the
fight against criminal gangs.

Thank you, and we welcome your questions.
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Good morning Chairman Vallone and Members of the Committee. Thank you for the
opportunity to speak to you today on the critical issue of gang violence prevention, and
on efforts to combat the insidious “stop snitching” message.

My name is Daniel Gross and I am the co-founder and CEO of PAX, the nation’s largest
non-partisan gun violence prevention organization. Like too many people, I was
introduced to the tragedy of gun violence through personal experience. My younger
brother, Matt Gross, was critically injured in the shooting on the observation deck of the
Empire State Building in February of 1997, At the time of the shooting, I was a partner
at the J. Walter Thompson advertising agency. Iresigned that job to start PAX,

PAX stands firmly on the belief that together we can end youth violence in our city and
our nation; but to do so, it will require us to change more than our laws. We need to
change the individual and cultural behaviors and attitudes that currently help create
and perpetuate a cycle of violence.
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We believe changing laws like these can be very important. But to be most effective,
these laws must be accompanied by fundamental changes to our social norms.

As an example, like many I'm a big fan of the hit TV show Mad Men (especially as a
recovering advertising executive). Ironically, I've also found it to be a great source of
inspiration for PAX, as an example of the extent to which we are capable of changing
our social norms. For those of you who have seen the show, set in the early 1960s, you
know that it's almost unbelievable to see how socially prevalent — even desirable — it was
to smoke cigarettes in our offices or around children, or how acceptable it was to drink
and drive. (I do realize that some of us may even have personal memories of this
bygone era). You don't need to watch more than a few minutes of Mad Men to see how
almost unthinkable social change is possible, how even the most deeply-entrenched and
dangerous attitudes and behaviors can be reversed.

And, 1 strongly believe that could include “stop snitching.”

To work toward this common goal, PAX creates focused public health and safety
campaigns that work much like “friends don't let friends drive drunk” or “second hand
smoke” have, to change our attitudes and behaviors on a social level.

PAX's campaigns are empowering. They provide simple and specific “calls to action,”
things that students, parents or others can do to prevent a tragedy, save a life, and make
their homes, schools or streets safer. They show that we do not simply have to accept
dangerous, destructive or violent behavior but that we can stand up, speak up and be
accountable.

Ultimately, PAX's campaigns create hope... that youth violence is a problem that can be
solved, giving everyone an opportunity to say, finally, “enough is enough!” And PAX
gives us all the chance to back up those words with real action, and real results.

I consider the goals of this hearing and the proposed laws — to prevent gang violence
and counter the message of “stop snitching” — to be directly in line with the goals and
work of PAX, particularly with PAX’s very successful SPEAK UP campaign.

It is a widely accepted fact in law enforcement — and one confirmed by numerous
studies — that in most instances of youth violence, including gang violence, there are
young people who know that the violence is going to occur before it does. Teens don't
just know about who has committed crimes after they occur. They actually know who is
going to commit violent crimes before they occur.

One recent and very disturbing example is this article from last Sunday’s Daily News
about how gangs are even using Twitter to detail and coordinate planned attacks.
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All this points to a tremendous opportunity to prevent youth and gang violence by
providing the inspiration and mechanisms for young people to come forward with
information about weapons and threats.

And that’s precisely what SPEAK UP has done very effectively. PAX has spent several
years and millions of dollars developing messages and resources to make it safe and
compelling for young people to speak up about weapon threats. This includes:

* The national 1-866-SPEAK-UP hotline, the first and only national hotline for
teens to anonymously report weapon threats.

e A newly launched text messaging reporting platform.

¢ A national reporting center, staffed 24/7/365 by professionally-trained counselors
(70% of whom have masters degrees), who handle and forward incoming threat
reports according to a protocol developed in collaboration with leading experts
in law enforcement and education like the United States Secret Service and the
FBL

* A campaign of social marketing materials including customizable PSAs, student
wallet cards, school posters and much more.

I am pleased to be able to report today that the SPEAK UP program has been an
overwhelming success, with more than 35,000 calls in 8 years and hundreds of
confirmed instances where weapons were confiscated or serious threats were averted.
There are probably hundreds of kids walking around today that would not be here were
if not for SPEAK UP.

I am also proud and grateful to be able to announce now that we will be launching
SPEAK UP this coming year in New York City, with the support of the City Council.
Together, we will pilot the program in 10 schools. We are working closely with Speaker
Quinn and the Board of Education to launch the program in the first quarter of 2010.

I realize that one of the goals here today is to discuss laws to crack down on illegal
activity regarding gang participation and recruitment. While important, I want to take
this opportunity also to emphasize that such laws are only one tool we have at our
disposal to counter stop snitching efforts. To focus on these laws alone would not be
doing justice to the full opportunity that exists to put an end to youth and gang violence
in our city.

In the end, if we are going to effectively "combat” a cultural message like stop snitching,
we are going to need to do it on a cultural level. In addition to telling young people what
they can't do, we're going to need to tell them what they can do. We must give them
alternatives, including the opportunity to do the right thing. And we must make doing
the right thing, the socially popular and desirable choice. Laws aren't going to do it on



Testimony of Dan Gross, co-founder & CEO of PAX
Hearing on Efforts to Combat the “Stop Snitching” Message
December 3, 2009

their own. To succeed, we're going to need to change social norms.

I hope SPEAK UP serves as an example and maybe a source of hope and inspiration that
this change is truly possible. By creating a safe, accessible opportunity for young people
to do the right thing, we have shown that they will, and in droves. The success of
SPEAK UP provides a powerful demonstration that the overwhelming majority of kids
are good kids — that given the right opportunity, they will make the right choices.

One of the greatest services we can provide as adulis is to present young people with the
positive alternatives that make the good choices as safe and as easy as possible. Let’s not
just show them what is wrong... but provide them with opportunities to do what is
right.

Chairman Vallone and Members of the Committee, thank you again for the opportunity
to address you today, for your clear commitment to preventing gang and youth
violence, and for your continued support and leadership.



Gun Violence kills
over 8 childrenin
America every day.

Every vear, over
1,350,000 students
are threatened or
injured with a
weapon on school
property.

1,011,791 high
school students
across American
take a weapon to
school at least once
in the past 30 days.
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witnessed a
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Real Solutions to Gun Violence

The PAX
Success
Story

Founded in 1998, PAX is an Innovative and uniquely effective organization working to end
the crisis of gun violence in America - a public health epidemic that claims the lives of more
than 8 children every day. PAX develops empowering public health and safety campaigns
that save children’s lives. PAX’s campaigns have achieved unprecedented support from
leading organizations in fields including public health, media, education, law enforcement,
and grassroots violence prevention. PAX's widely-acclaimed programs have shown proven
results that immediately prevent tragedies and measurably shift dangerous attitudes and
behaviors. The organization is laying the foundation for exciting cultural change.

The
ASK
Campaign

Over 40 percent of homes with children in America have guns, almost haif of which are left
unlocked or loaded. The ASK (Asking Saves Kids} Campaign -- in partnership with the
American Academy of Pediatrics-- urges parents to ask if there are guns where their
children play. Through a nationwide grassroots education campaign and a
highly-acclaimed public service advertising initiative, the ASK Campaign has aiready
inspired more than 19 million parents to begin asking its potentially life-saving question.
Parents in communities across the countiry have become passionately enrolled in the issue
of gun violence prevention as a simple issue of children's safety, and millions of homes and
children are safer as a result.

The
SPEAK UP
Campaign

The SPEAK UP Campaign empowers students with an unprecedented resource to prevent
school and community violence. Based on the fact that in over 80 percent of school
shootings the attackers tell other students about their plans, SPEAK UP features the
first-and-only anonymous national hotline for students to report weapon threats:
1-866-SPEAK-UP. Additionally, PAX has adopted a groundbreaking text messaging
reporting mechanism as part of the comprehensive SPEAK UP solution, providing students
with yet another opportunity to prevent violence by speaking up. The program includes a
powerful public service advertising campaign, with millions of dollars in donated support
from partners such as MTV and Atlantic Records, and a fully-accredited curriculum in schools
around the country. In only seven years, the 1-866-SPEAK-UP hotline has received over
30,000 calls resulting in the prevention of countless tragedies and sending the powerful
message that young people everywhere are no longer tolerating violent weapons and
threats.
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Good Morning:

My name is Mariela Palomino Herring. I am an Assistant District Attorney in the
Queens District Attorney’s Office where [ have worked since March of 1985. For the last
16 or so years I have served under District Attorney Richard A. Brown as the Bureau
Chief of the Gang Violence and Hate Crimes Bureau. The Gang Violence & Hate Crimes
bureau - as the name suggests- concentrates efforts and resources to combat bias
motivated and gang related crime in Queens County. To that end, our bureau is assigned
all hate crimes, gang crimes, violent school crimes and graffiti crime.

The lion’s shate of our caseload (about 85%) involves gang crime. Gang related
criminal activity is criminal activity committed by one or more gang members because of
their membership in a gang or in the furtherance of their gang’s objectives. Based on our
experience gangs are often composed of a group of three or more individuals who share a
common name, and have an identifiable leadership. They usually claim a geographic,
economic or criminal enterprise turf and associate on a regular basis to engage in
delinquent or criminal activity. Our gang bureau, through experience and training, and by
virtue of our close working relationship with other law enforcement agencies, has become
adept in the prosecution of gang cases.

Our Assistant District Attorneys work closely with several units in the New York
City Police Department. It is a symbiotic relationship in which thie police officers make
arrests and gather vital intelligence on gangs and their members and the Assistants draft
search warrants, cell site orders, assist in conducting lineups, take statements, and conduct
hearings and trials of gang member defendants.

Amongst the various police department units with which our bureau works closely
are the NYPD Queens Gang Squad, youth officers assigned to schools where gang
activity occurs, and several of the detective squads in precincts that also encounter gang
activity. The information that we share is invaluable, because it apprises us of the gangs
that are active in Queens, where they are active, which individuals are gang members, and
what they are doing. :

The gangs that have been identified as the most active in Queens County, are the
Bloods; the Crips; the Latin Kings; ABK (Always Bangin’ Kings), La Familia, Sombra
Negra, Los Trinitarios, various Mexican gangs, such as M18, Surenos, The Mexican
Boys, and a gang of El Salvadorean nationals called Mara Salvatrucha (MS13). Almost
every precinct in Queens county has some gang presence with varying degrees of activity.
These gangs are involved in a myriad of criminal acts such as homicides, assaults,
robberies, assault weapons possession, narcotics trafficking, production of forged



instruments, and promotion of prostitution.

The Gang Violence & Hate Crimes bureau was established to focus on the
growing gang phenomenon that we began to see in the early 90's. Gangs in Queens
evolved from small neighborhood gangs fighting other neighborhood gangs to the more
flamboyant and violent gangs we see today. The continuity under this bureau has helped
us identify not only the numerous gangs, but the ever-changing ways that they represent
themselves and their criminal patterns. Through the centralization of gang cases, our
Assistant District Attorneys have learned to successfully cope with the inherent
challenges that come with the territory. In addition, knowing the dynamics of these gangs
within a particular area of Queens and/or their rivalries has strengthened our ability to
enhance our cases by bringing context to many apparently inexplicable acts of violence.

Through the years our bureau has kept abreast of the changing landscape of gang
activity. Our prosecutions have stifled and in many instances extinguished violent gangs
menacing our neighborhoods. Gangs such as “the Master Race,” “Los Traviesos,”
“Nietas,” “Pitufos,” “Los Vatos Locos,” and others, were swiftly prosecuted and snuffed
out with long prison terms and deportation when applicable. More recently, we have
successfully prosecuted some of the most violent members of the current gangs. One
such case involved a Valley Stream Crip who came to Queens to kill a rival Blood
member at his home in the 105 precinct. The Crip armed with a gun, opened fire when
the Blood’s 11-year-old brother answered the door, piercing his lung and thereby causing
life threatening injuries. The Crip member was convicted and sentenced to10 years in
state’s prison. In another significant case, a member of La Familia was chased down and
stabbed and kicked to death by members of a Latin King set active in the 110 Pct, a.k.a.
the “Killa Heitz” tribe,. The stabber in the case, who was the leader of this violent set, is
now serving 18 years in State prison. Four other defendants who were the kickers in the
homicide, are also serving lengthy prison terms. The conviction of these members has
left a vacuum in this Latin Kings set and has thwarted the momentum of this emerging
gang. In yet another case, four members of the G-Stone Crips, which is a Crips set, were
responsible for a series of gunpoint robberies of bodegas. The members wore masks and
robbed some of the bodegas on more than one occasion, The ring leader is now serving
10 years in State prison. The other three are also serving significant time as well. We
have set the tone even in the early stages of a prosecution. Just recently, within the last
two weeks there have been approximately four shootings in the Rockaways that have
landed the victims in the hospital. In one shooting a young man was shot three times in
the chest by four members of the “Get it in Bricks”gang a.k.a. “GIB” during the theft of
the victim’s bike. The victim would have died from blood loss had it not been for his age
and good physical condition. None of the defendant’s believed anyone would come
forward and testify against them. Despite their arrogant confidence, they were indicted



five days after the incident. Their arrest and swift indictment sends a powerful message
to GIB and other gangs about the determination of law enforcement to seek justice.

The Assistants in the bureau also utilize a variety of tools in the courtroom to
enhance the gang cases. The NYPD Queens Gang Squad, has provided us with a cadre of
police officer experts who are well versed in the numerous gangs that populate the
county. These police officers have been used in our trials to provide background and
educate the jury on gangs. Their testimony has undoubtedly helped jurors understand the
motives and the rituals involved in many of these cases. We have achieved positive
results when Judges have permitted the use of gang experts.

The internet has also proven to be a useful tool in developing evidence of
culpability of a crime and also to show membership in a gang. In one of our most recent
cases tried in Queens County Supreme Court, the trial Assistant found a picture on the
internet of her defendant holding a gun and a wad of money. The gun was identified by
the victim as the gun displayed during the course of the robbery. The downloaded picture
was successfully admitted into evidence thereby strengthening our one witness case. The
defendant was convicted of the robbery.

One of the most important components in formalizing a strategy to combat gang
violence is the creation of a collaborative multi-agency network designed to work
together and share information. I.ocal, state, and federal law enforcement agencies have
joined forces with us and worked to get violent gangsters off our streets., For the last five
years for example, our office has collaborated with the United States Attorney’s Office,
Eastern District of New York and the United States Immigration and Customs
Enforcement in the racketeering investigation and successful prosecution of over 30
leaders and soldiers of the New York City cliques of La Mara Salvatrucha (MS13). The
New York City Corrections Department has also partnered with our Office and other
DA’s offices in an extraordinary protocol of sharing gang intelligence.

Furthermore, the Queens District Attorney’s Office instituted the Annual Violent
Gang Conference started in 1990 to get law enforcement together for the purpose of
training and sharing gang trends and patterns. The Violent Gang Conference, is
cosponsored by the New York City Police Department, the East Coast Gang Investigators
Association and MAGLOCLEN, which stands for the Mid-Atlantic Great Lakes
Organized Crime Law Enforcement Network. This conference has featured the most
highly regarded authorities on the subjects of gang activity and prosecution to a
diversified audience of more than 300 law enforcement professionals from inside and
outside New York State. It is also a forum for these members of law enforcement to
cxchange experiences and intelligence amongst themselves.



Recognizing that trust cannot be manufactured spontaneously when a crime
occurs, our Special Prosecutions Division has built strong and productive collaborative
partnerships with a vast array of community groups. A network of advisory councils has
been established which facilitates the free flow of information and ideas and helps make
the criminal justice system more accessible and understandable to all members of the
Queens community. The division oversees and operates a growing number of programs to
mentor, educate and assist young people. These include, mock trial preparations, a
Student Advisory Council, a Boy Scouts Explorer’s Post, a Summer Youth Employment
program, a truancy program with PAL, a Youth Enrichment Project in conjunction with
the Queens Public Library, after school tutoring programs and a speakers bureau for
schools, to name a few. Most notably, the Special Prosecutions Division launched the
STAR TRACK school anti-violence program. Now entering its 16™ year, this prosecution
run program sends Assistant District Attorneys into classrooms in nine elementary,
middle schools and high school throughout the school year to help students steer clear of
guns, drugs, and gangs. Criminal cases occurring in and around the schools are given
special attention. In a collaborative effort with the Department of Education, the
Corporation Counsel’s Family Court Division, the Legal Aid Society, local law
enforcement and community leaders, STAR TRACK also features school safety routes
patrolled by the local precinct, and an interagency council that helps identify factors
contributing to violence in and around the schools and develop joint strategies to address
them. All of these initiatives help to foster closer and more positive relationships
between young people and law enforcement.

In addition to our day to day responsibilities we convene with various members of
the community, including schools, community councils, religious groups, social workers,
probation officers, etc. to provide education and training on gang identification and
culture. In conducting this community outreach we in turn are also learning from the
community about all the latest gang developments and trends.

There are many challenges to prosecuting gang related crimes. The nature of gang
assaults for example, pose distinct issues. Quite often many of these incidents are
committed by numerous perpetrators. Some of the perpetrators might punch and kick
while one member of the mob will pull out a knife and stab the victim. Sometimes the
mob will split up and attack two victims within a short distance from each other.
Witnesses are often unable to remember and describe the event and the participants in
sufficient detail. Assaults often develop into a big melee with the inability to perceive the
distinct acts of each perpetrator. These present difficult scenarios for lay people who sit
on juries to unravel. Our prosecutors have dealt with this issue through witness
preparation and at trial, through voir dire, during the jury selection phase.



The lack of witness cooperation remains a daunting problem for law enforcement,
This is manifested in many different ways. The first scenario is the rival gang member as
the victim. Generally, these victims are not cooperative for a variety of reasons. Those
reasons stem from fear, the code of the streets or a complete rejection of the criminal
Justice system. These witnesses are difficult to persuade and many times are transient
individuals who cannot be located, rendering them impervious to persuasion or even court
orders.

A second scenario is the civilian eyewitness whose reason for not coming forward
is more than likely based on fear of retaliation, These witnesses often live or work in the
neighborhood where the crime occurred. They feel vulnerable and also fear for their
families. Yet, these are the very people that we need to prosecute a case. The unbiased
witness who can testify about what happened and identify who did it, is compelling
evidence before a jury.

The third scenario, and the most troubling, involves the victim who has suffered
serious injury or has been permanently disabled and has the most at stake in a case, yet
nonetheless, profusely refuses to name the perpetrator or cooperate in any way.

It is not unusual for the police to arrive at the scene of a shooting or stabbing that
has taken place in broad daylight, or on a busy public street, and find that no one is
willing to admit that they saw something or willing to identify the perpetrator(s). Law
enforcement cannot move forward and make arrests or even conduct an investigation
without witnesses.

Experience has taught us to devise different ways of dealing with the witness
cooperation issue. Through persistence and enormous efforts we have prevailed. We go
to great lengths to persuade a witness that it is safe to go forward and testify. We spend
hours explaining to witnesses about the anonymity of the Grand Jury process, promising
the protection of their identity until absolutely necessary. We try to provide evidence of
our commitment to the witness by providing 24 hour phone numbers, our cell phone
numbers and easy access to us and detectives, We have gone so far as putting handcuffs
on a witness because he felt he would be safe if the community thought that he was
“forced “ to testify. As a result we have been able to successfully prosecute cases that
would have otherwise ended in dismissals.

One particular case best exemplifies this issue. It is the case of a sixteen-year-old
boy who was walking with a friend in the courtyard of the Queens apartment development
where he lived. A member of the Bloods gang approached the young man and his friend,
took out a gun and fired several shots. As the sixteen-year-old turned to run, one of the
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bullets ripped through his body and lodged itself into his spine. He collapsed and woke
up days later to face the fact that one random act of violence had left him to face the
future as a paraplegic. The assigned Assistant District Attorney’s first task was to visit
the young boy at his home. She entered the home and his grandfather greeted her. The
grandfather motioned toward the boy’s bedroom where he sat bedridden playing video
games. The Assistant District Attorney asked him what he saw, he responded, “nothing.”
He never deviated from that statement. Interviews of his friend netted the same results.
An arrest was ultimately made based on the information from an informant but the true
hero in this case was the one 911 caller who provided their name and phone number, and
ultimately was able to make an identification. Today the person responsible for this
heinous crime, a 17-year old member of the Bloods, is serving 10 years in State prison
upon his plea of guilty to Attempted Murder in the 2™ Degree.

A final, but very significant challenge is the pervasiveness of the "Don’t snitch”
message, particularly among young people. While in the past community members would
view it as their responsibility to their children, friends and neighbors to report crimes and
cooperate with law enforcement to help keep their neighborhood safe, today the
community code is silence and lack of cooperation. This silence is deadly for
communities. It strengthens, supports and shields gang members and empowers them to
commit crimes with impunity. Law enforcement cannot fight the "stop snitching"
message alone. The community must join and fight this battle with us. They must make it
clear that crime and gratuitous violence is unacceptable and must stop. The active support
and partnership of local communities is critical to prevent the type of stray bullet
shootings that have injured and killed too many innocent children and adults. The voices
of respected community leaders and elected officials, such as yourselves, along with
clergy members and the families of those injured or killed, raised in unison, could send a
strong, powerful and persuasive message to encourage witnesses to step forward and
testify in gang violence cases. A community led anti-violence initiative could help us
bring violent gang members to justice and make our neighborhoods safer for our children.



Discussion Of Proposed Legislation
AC §10-168 Engaging in Criminal Street Gang Activity, Proposed Int. No. 183

The Penal Law currently does not define “criminal street gangs.” One of the
difficulties of defining street gangs is their amorphous nature. They are naturally
secretive and do not advertise their exact size or extent of their membership. Many street
gangs lack a definitive, consistent hierarchy. Instead, these gangs have a malleable
leadership, committing opportunistic crimes or agreeing as a group to battle with rival
. gangs. Therefore, in many situations, the gang documents detailing membership or
structure do not exist and individual gang members have varying degrees of commitment
to their gang,

In this context, establishing membership in a particular gang can be very difficult,
In our cases, we have been able to show gang membership through gang members’
admissions, photographs of gang members throwing up gang signs and/or wearing gang
paraphernalia, or recovering gang codes on particular members. It is rare that we are able
to establish the entire membership of a particular gang or gang set. It is also difficult to
establish the “substantial” activities of a gang.

The proposed statute would criminalize a defendant’s effort to recruit someone
into a street gang either voluntarily or involuntarily prevent someone from leaving the
gang. However, to establish this crime, the People would need to prove that the
defendant was a member of a "criminal street gang" or acting with a member of a
“criminal street gang™and that this gang substantially engaged in "one or more of the
designated crimes." This would be extremely challenging, since it would be difficult to
establish who was a member of this gang and that the crimes they commit are a
substantial part of their activities.

More important, prosecutors already have the tool in the Penal Law that prohibits a
defendant from interfering with an individual’s effort to join or exit a gang. Specifically,
Coercion in the second degree under P.L.§135.60 (1, 2) prohibits a defendant from
"compel[ling] or induc[ing] a person to join a group, organization or criminal enterprise
which [he] ... has a right to abstain from joining by means of instilling in him or her a
fear" of physical injury to a person or damage to property. This is also an A
misdemeanor,

Our biggest concern remains the requirement to prove the affiliation with “a
criminal street gang” and the difficulty in presenting sufficient evidence to support it.
One suggestion we would make is incorporating the language of "a group, organization or
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criminal enterprise” from the Coercion statute, under P.L. §135.60, instead of "criminal
street gang" into the proposed code. This change would eliminate the potential need to
establish a gang’s “substantial”criminal activities and capture the nature of many loosely
organized street gangs and their random criminal acts. '

AC §10-170 Criminal Street Gang Initiation Activity, Proposed Int. No. 941-A

Currently, the Penal Law does not neatly address the situation where an individual
is being initiated into a street gang. In these situations, the gang will either require the
recruit to commit a crime to prove his dedication to the gang or, more commonly, be
beaten into the gang. In such instances, the recruit is voluntarily engaging in this
prohibited activity and seldom cooperates with prosecution. Given the lack of
cooperation, it is frequently difficult to establish that the recruit suffered physical injury
or was placed in fear of injury as is required to prove the A misdemeanor crimes of
Assault in the third degree, Hazing in the first degree, or Menacing in the second degree.

As the current law exists, a defendant commits an A misdemeanor when he
"recklessly causes physical injury to another person." (Assault in the third degree, P.L.
§120.00(2)) But, when a recruit is uncooperative, it is difficult to establish physical
injury, since the recruit will refuse to testify about his pain and injury. The proposed code
would require the People to establish that reckless assault occurred "in the course of his
own or another person’s initiation or affiliation into a criminal street gang” but would
only require us to establish that the conduct created "a substantial risk of physical injury."
Therefore, the proposed code would make the recruit’s refusal or reluctance to testify less
problematic, since we would only have to establish a "substantial risk of physical injury"
as opposed to actual physical injury.

Under section (2) of the proposed code the B misdemeanor of Menacing in the
third degtee, under P.L. §120.15, would be elevated to an A misdemeanor, when this
crime occurred "in the course of his own or another person’s initiation or affiliation into a
criminal street gang." This too serves to increase the penalty for gang initiations.

Both of these changes would address the typical gang initiation situation and aid
the prosecution of these crimes, especially in cases where the recruit victim and the gang
member witnesses are uncooperative, However, our concern with the “criminal street
gang” designation as explained before applies here as well.



AC§10-169 Criminal Street Gang Solicitation, Proposed Int. No. 945-A

Currently, the Penal Law makes it a violation when a defendant, "with intent that
another person engage in conduct constituting a crime, . .. solicits, requests, commands,
importunes or otherwise attempts" to commit this crime. (Criminal Solicitation in the fifth
degree, P.L. §100.00) The proposed statute would elevate this violation to an A
misdemeanor if the defendant solicits another person as part of a “criminal street gang.”

In the street gang context, gang members do not immediately seck to have a
potential recruit commit a crime on the gang’s behalf. Rather, gang members usually
encourage the potential recruit to hang out with them, providing the potential recruit with
gang "benefits" including access to comradery, liquor, drugs, and girls. It is only after the
recruit has spent time with the gang and developed relationships with individual
members, that these members then solicit the potential recruit to commit crimes on the
gang’s behalf. Therefore, it is extremely unusual for a potential recruit to report or
provide information against one of his new "friends," when the gang solicits him to
commit a crime. Therefore, this code does not appear to address any significant issue for
us in gang prosecution,

In sum, while the proposed codes do address some of the issues we face in

prosecuting gangs, we are still concerned that the difficulty in proving the elements
outweighs the benefits.
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