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          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2                 CHAIRPERSON REED: I am Council Member

          3  Philip Reed from Manhattan and the Bronx, and Chair

          4  of Consumer Affairs.

          5                 We have been waiting, as you can see,

          6  for some of our colleagues to come. There is always

          7  confusion when we're here and there's a lot of other

          8  things happening.

          9                 I hate to tell you this, but I think

         10  that vote is going to have to wait a little bit. I

         11  think we'll have to wait a little bit on the vote.

         12                 But in the interest of time and all

         13  of your attention, I wanted to get started on our

         14  hearing today. I know that Councilman Gennaro is on

         15  his way, they keep giving me updates of the traffic.

         16                 This morning the Committee on

         17  Consumer Affairs and Environmental Protection will

         18  jointly conduct an oversight hearing on the

         19  Environmental Control Board, a body within the

         20  Department of Environmental Protection that is

         21  responsible for adjudicating violations issued from

         22  various City agencies.

         23                 ECB is also primarily responsible for

         24  collecting outstanding balances before that

         25  responsibility is turned over to the Department of
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          2  Finance.

          3                 Briefly, the ECB was chartered to

          4  adjudicate cases involving violations of air and

          5  noise pollution regulations that would ordinarily

          6  been sent to Criminal Court. In the late seventies,

          7  the City adopted legislation transferring the burden

          8  of street cleaning to individual property owners,

          9  and the Department of Sanitation was authorized to

         10  issue violations to land-owners who failed to

         11  adequately maintain the streets immediately adjacent

         12  to their property.

         13                 As a result, the responsibility for

         14  adjudicating these violations was granted to ECB.

         15  ECB's jurisdiction was, again, expanded in the

         16  eighties to include adjudication of fines issued

         17  pursuant to Fire, Building, Air Asbestos Code

         18  violations.

         19                 Recently the ECB's jurisdiction was

         20  again enlarged to include hearings of violations of

         21  Title 19 of the Administrative Code addressing

         22  issues related to the Department of Transportation.

         23                 Concerns have been raised publicly

         24  with respect to the ECB's capacity to recommend that

         25  hearing officers imposed specific fines on
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          2  particular violations, despite language in the

          3  Administrative Code, it may indicate that penalties

          4  are to be assessed on a case-by-case basis within a

          5  fixed range to broadly address the method of which

          6  ECB determines its fee schedules and whether the

          7  method is consistent with the intent of the City

          8  Council.

          9                 Really what we're trying to get to,

         10  what is the role of the ECB.

         11                 As I have said to them, they were

         12  kind enough to meet with me before this hearing,

         13  that first, foremost it's important for the citizens

         14  of New York, our constituents, to understand what

         15  government does, and the agencies that are there.

         16  And my sense of the ECB is that it's difficult for

         17  us as elected officials to understand its vastness,

         18  how everything has been put into that, whether it's

         19  run as efficiently, as effectively as it can be, and

         20  is it some agency in the City that in fact may need

         21  to be looked at to be reconstituted.

         22                 That has nothing to do with how

         23  effective it's trying to do its job now or the

         24  personalities there, but I think it's important as

         25  government to reexamine ourselves all the time to
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          2  see what is the most efficient way for us to address

          3  the issues that we are mandated to examine.

          4                 So, we're going to hear from ECB

          5  first, and then there are several people from the

          6  Administration, and ECB first, and then there are

          7  other people that want to testify.

          8                 I'm joined by Council Member Joseph

          9  Addabbo, from Queens here, and a member of the

         10  Consumer Affairs Committee and I appreciate that.

         11                 So, let's start. Thank you.

         12                 MR. FRIEDMAN: Thank you. Good

         13  morning, Mr. Chairman and Committee members. I am

         14  Richard Friedman, Executive Director of the New York

         15  City Environmental Control Board. With me is Mike

         16  Moran, Deputy Director of ECB. Thank you for the

         17  opportunity to discuss the history and role of the

         18  ECB.

         19                 ECB is the City's most diverse

         20  administrative tribunal. It adjudicates violations

         21  of laws and rules brought before it by various City

         22  agencies empowered to oversee and maintain the

         23  quality of life in the City.

         24                 ECB's jurisdictions range include

         25  sanitation and vendor violations, important
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          2  environmental violations, such as air, water and

          3  noise pollution, and other very serious health and

          4  safety concerns as addressed in the Building Code,

          5  the Fire Prevention code and the Asbestos Control

          6  Code.

          7                 ECB was chartered in 1971 through

          8  enactment of local and state laws set forth in

          9  Section 1404 of the Charter, in order to provide an

         10  alternative to the criminal courts for adjudication

         11  of air pollution and noise pollution control code

         12  cases.

         13                 At the time there was increasing

         14  emphasis on these environmental issues and rather

         15  than burden the already overburdened Criminal Courts

         16  with these violations, it was thought that

         17  administrative hearings would provide a faster, more

         18  effective resolution of air and noise pollution

         19  cases.

         20                 Additionally, the imposition of civil

         21  penalties was thought to better serve as an

         22  incentive to violators to change their behavior.

         23                 The creation of ECB proved

         24  successful, partially because early directors of the

         25  tribunal recognized the need for keeping the
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          2  adjudication function separate from the enforcement

          3  division in order to avoid any appearance of

          4  impropriety or collusion between the hearing

          5  officers evaluating the facts of a violation and the

          6  City enforcement personnel making the charges. It

          7  was in this way that due process could be assured.

          8                 In the late 1970s, the City budget

          9  crisis forced the City to make some changes in the

         10  way it dealt with quality of life issues.

         11                 With a drastically reduced sanitation

         12  force, the City needed a way to address street

         13  cleanliness issues. The response was enacting

         14  legislation that shifted the burden of cleaning

         15  parts of the street to the building owners and

         16  others who have control over the properties.

         17                 The Department of Sanitation began

         18  enforcing those street cleaning requirements by

         19  writing notices of violations returnable to ECB.

         20  This added 200,000 cases annually to ECB's docket,

         21  which up to that point had been in the range of

         22  about 29,000 per year.

         23                 ECB's jurisdiction was increased

         24  again in the 1980s to include Fire Prevention Code,

         25  Building Code and Asbestos Code violations, adding
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          2  another 55,000 violations annually to its docket.

          3                 Most recently, ECB's jurisdiction was

          4  expanded in the '90s to include violations relating

          5  to City streets, landmarks, public pay phones, and

          6  markets.

          7                 ECB's current caseload is nearly

          8  600,000 cases a year with a case resolution rate of

          9  over 75 percent.

         10                 We have included for your

         11  information, a list of all the agencies whose

         12  violations are returnable to ECB, and a list of our

         13  resolution rate.

         14                 Penalties collected by ECB were

         15  approximately $60 million in Fiscal Year '04. All of

         16  that revenue is part of the City's general fund.

         17                 Although the term "ECB" is often used

         18  generically to refer to the staff and facilities

         19  that are responsible for adjudicating violations,

         20  the term can also refer to the 13-member board

         21  created in ECB's enabling legislation.

         22                 The Board is comprised of seven

         23  ex-officio members, including the Commissioner of

         24  DEP, who serves as Chair, the Commissioners of

         25  Sanitation, Buildings, Fire, Consumer Affairs,
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          2  Police and the Health Departments.

          3                 The Board also includes six citizen

          4  members, five of whom are required to have expertise

          5  in one of the following areas: Real estate, small

          6  business, air pollution, noise pollution and water

          7  pollution. The citizen members are appointed by the

          8  Mayor and confirmed by the City Council.

          9                 We have provided you with a list of

         10  these Board members and the dates of their

         11  appointment to the Board.

         12                 The function of the Board includes

         13  overseeing ECB operations, appointing hearing

         14  officers, establishing guideline penalty tables

         15  within the range provided for in the applicable

         16  statutes, promulgating rules governing adjudication

         17  procedures, hearing appeals of decisions of its

         18  hearing officers, issuing cease and desist orders

         19  for air, water and noise pollution cases, settling

         20  cases, and establishing adjudication policies for

         21  the tribunal.

         22                 The Board meets regularly as a whole

         23  on a monthly basis. During the month there are

         24  various subcommittee meetings or panels that review

         25  appeals and settlements.
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          2                 The majority decisions of these

          3  three-member panels have been referred to the full

          4  Board for affirmation.

          5                 On occasion the panel will refer an

          6  appeal case to the full board for consideration. In

          7  particular, if the case raises a question on the

          8  interpretation of Board policy or procedure.

          9                 Board meetings are open to the

         10  public. However, since the matters before it are

         11  generally traditional in nature, public comments on

         12  the proceedings are not solicited.

         13                 Moreover, matters which are judicial

         14  in nature, such as appeals may be handled in

         15  Executive Session at which the public is not

         16  present.

         17                 The Hearing Division of ECB employs

         18  hearing offices to adjudicate violations. They are

         19  charged with determining whether the allegation of

         20  code violations that are cited by City enforcement

         21  agents are supported by the facts.

         22                 All notices of violations are

         23  considered prima facie cases, that is the burden of

         24  establishing the violation is met.

         25                 However, the issuing officer must
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          2  properly cite the section of law or rule violated.

          3  The date and time of the offense and the location of

          4  the offense, must properly identify the respondent

          5  and must give details that he or she observed to

          6  support their allegation that a violation of the

          7  Code has been committed.

          8                 The affidavit of service must be

          9  properly filled out and returnable to ECB, otherwise

         10  ECB does not have jurisdiction over the case.

         11                 The hearing officer weighs the

         12  testimony of the respondent who comes into challenge

         13  the notice of violation, and makes a determination

         14  based on the evidence presented.

         15                 If a hearing officer determines that

         16  a violation exists, they impose the Board approved

         17  guidelines civil penalty for the infraction cited.

         18  If the hearing officer determines that no violation

         19  exists, the notice of violation is dismissed.

         20                 In addition to live hearings, ECB

         21  also performs hearings by mail. Hearings by which

         22  the respondent submits a written affidavit and

         23  supporting documents to challenge the issuing

         24  agency's allegation of violation.

         25                 Many respondents refer this option
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          2  because it does not require a personal appearance.

          3                 If either the respondent or the

          4  issuing agency is unhappy with the findings of the

          5  hearing officer, they can file an appeal with the

          6  Board within 30 days after receiving a decision.

          7                 Appeals are typically brought because

          8  a party takes exception to the finding of fact,

          9  although some appeals may make arguments based on

         10  the interpretation of law.

         11                 If an appeal is brought, the case is

         12  researched and reviewed by ECB's Appeals Unit. The

         13  staff then prepares the case for presentation of the

         14  Board.

         15                 All appeals are based on papers. The

         16  Board currently does not hold oral arguments on

         17  appeal cases. All decisions of the Board are final.

         18  If a party is unhappy with a decision on appeal,

         19  they have a right to file an Article 78 petition in

         20  Supreme Court.

         21                 Recently, ECB has embarked on a

         22  progressive approach to improve the adjudications

         23  process for the public. Among these initiatives are

         24  NYCServ, use of the internet and the installation of

         25  an interactive voice respond system.
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          2                 The NYCServ project is a large scale

          3  initiative aimed at improving enforcement operations

          4  in several City agencies.

          5                 Under the project management of the

          6  Department of Finance, and with the assistance of

          7  ECB and other agencies, NYCServ is intended to

          8  improve payment processing, customer service and

          9  adjudications of several agencies that return their

         10  violations to ECB.

         11                 Under NYCServ, computer applications

         12  relating to customer service have already been

         13  improved. As a result, we are able to produce

         14  statements of accounts and bills at a significantly

         15  faster speed than we did in the past.

         16                 In addition, we are able to accept

         17  payments over the Internet, and respondents who wish

         18  to pay violations have the flexibility to pay it

         19  either in ECB or a Department of Finance facility.

         20                 Shortly, NYCServ will also improve

         21  computer applications used in adjudicating cases.

         22  The adjudications application is now being tested

         23  and ECB looks forward to its deployment.

         24                 The application will allow us to have

         25  a paperless adjudication system, provide hearing
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          2  officers with on-line tools for adjudications,

          3  provide better management tools for deploying

          4  hearing staff, and improve the hearing process for

          5  both the public and ECB staff.

          6                 ECB also plans to begin using the

          7  Internet for hearings and other customer service

          8  applications.

          9                 ECB annually receives approximately

         10  30,000 requests for hearings by mail, and an

         11  additional 200,000 pieces of mail requesting a new

         12  hearing date, violation information, copies of

         13  violations, as well as other information.

         14                 We will soon undertake a pilot

         15  program to allow for Internet adjudication and

         16  expand the Internet to other customer service

         17  applications.

         18                 ECB has also received funding and has

         19  prepared specification for an Interactive Voice

         20  Response system, or IVR. As designed, this system

         21  will allow for individuals who received violations

         22  to get faster answers to questions on ECB matters.

         23                 Questions relating to office

         24  locations and hours, as well as the who, what and

         25  where questions relating to violations will be
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          2  available through the system. We are currently

          3  working with DoITT on this project and hope to have

          4  a system operational by the end of this fiscal year.

          5                 Thank you for this opportunity to

          6  provide a general review of the history and role of

          7  ECB. We are happy to answer any questions that you

          8  may have.

          9                 CHAIRPERSON REED: Thank you, Mr.

         10  Friedman. As you can see, we have been joined by the

         11  Chair of Environmental Protection, Council Member

         12  Gennaro.

         13                 CHAIRPERSON GENNARO: Thank you,

         14  Council Member Reed. I apologize for my tardiness

         15  this morning. I wish to thank ECB and the good

         16  people from DEP for being here. I would like to

         17  thank Council Member Reed for bringing these host of

         18  issues forward. We are really here today because of

         19  his leadership. He certainly has a lot of concern

         20  with regard to the hundreds of millions of dollars

         21  in outstanding ECB uncollected violations, as do I.

         22  But it was Council Member Reed that has given voice

         23  to the concern in a profound way.

         24                 I know he has some interest in the

         25  structure and the functioning of ECB, and I welcome
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          2  the opportunity to work with him to cast some light

          3  on this entity within DEP that I have not paid as

          4  much attention to as I have the other sort of

          5  operating organs of DEP.

          6                 And, so, with that said, I thank Phil

          7  for his leadership. I thank the other members who

          8  are interested in this. I thank ECB for being here.

          9  I look forward to imposing questions to you after

         10  Council Member Reed.

         11                 Thank you, Council Member.

         12                 CHAIRPERSON REED: Thank you very

         13  much.

         14                 Mr. Friedman, thank you for your

         15  testimony and also the list of agencies under your

         16  jurisdiction or history. I don't know if anybody

         17  else's -- if your testimony was available. Did we

         18  have more copies for other people?

         19                 MR. FRIEDMAN: I believe so, yes.

         20                 CHAIRPERSON REED: Otherwise we'll

         21  make a copy of this, because I think this says a lot

         22  just by itself, as the agency has grown.

         23                 And actually, you're a new executive

         24  director, and when did you start?

         25                 MR. FRIEDMAN: About a year ago, maybe
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          2  15 months.

          3                 CHAIRPERSON REED: What is the budget

          4  of ECB?

          5                 MR. MORAN: The OTPS budget is $5

          6  million --

          7                 CHAIRPERSON REED: I'm sorry, can you

          8  --

          9                 MR. MORAN: I'm sorry. I'm Mike Moran.

         10  I'm the Deputy Director of the Environmental Control

         11  Board.

         12                 CHAIRPERSON REED: Thank you.

         13                 MR. MORAN: The OTPS budget is $5

         14  million, and the Personal Service Budget is $11.4

         15  million.

         16                 CHAIRPERSON REED: The PS budget is

         17  11.4 and the OTPS is five?

         18                 MR. MORAN: That's correct.

         19                 CHAIRPERSON REED: Is that budget,

         20  does that remain sort of flat for any period of

         21  time? Is it going up or down, as we've seen the

         22  budget during this Administration?

         23                 MR. FRIEDMAN: I would say the OTPS

         24  budget has remained about the same.

         25                 The PS budget went up slightly in the

                                                            20

          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2  part time, as we move to get additional hearing

          3  officers on board.

          4                 CHAIRPERSON REED: I know in our

          5  conversations before you had told me what the number

          6  of full-time employees are that are hearing

          7  officers, versus those that, it's either a contract

          8  or part-time; could you help us, remind me of that

          9  again?

         10                 MR. FRIEDMAN: Certainly.

         11                 The full-time staff for hearing

         12  officers is about 15. And the roster of per diem

         13  administrative law judges or hearing officers is

         14  150, and we deploy about 70 or 80 on any given day.

         15  The roster of 150 staff will be drawn as they are

         16  needed.

         17                 CHAIRPERSON REED: And what

         18  requirements are there for, or is there necessary to

         19  be a hearing officer? That's what they're called,

         20  hearing officer?

         21                 MR. FRIEDMAN: Correct.

         22                 The requirement is admission to the

         23  Bar and be in good standing and three years'

         24  experience.

         25                 CHAIRPERSON REED: And what's the per
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          2  diem?

          3                 MR. FRIEDMAN: I'm sorry, I did

          4  answer. That was the per diem.

          5                 The full-time, I believe it's the

          6  same.

          7                 CHAIRPERSON REED: You may have

          8  answered, but just put a dollar figure on what a

          9  person gets paid a day?

         10                 MR. FRIEDMAN: Oh, I'm sorry.

         11                 It's $33 per hour. So, multiplied by

         12  seven, it's about $150 a day.

         13                 CHAIRPERSON REED: And you're saying

         14  it's about the same if you do -- for your 15

         15  full-time, it works out about the same?

         16                 MR. FRIEDMAN: No, the per diem -- I

         17  mean, the full-time staff are paid at roughly an

         18  attorney three level, and I believe that's about

         19  64,000 and depending on longevity, someone might be

         20  close to $80,000.

         21                 CHAIRPERSON REED: How many

         22  violations, or why am I having a hard time with the

         23  nomenclature? You had how many hearings this year

         24  overall?

         25                 MR. FRIEDMAN: This past year we had
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          2  over 200,000 hearings.

          3                 CHAIRPERSON REED: And how many fines

          4  were issued from that?

          5                 MR. FRIEDMAN: I don't have that

          6  answer offhand. I mean, I have it, but I don't have

          7  it with me today.

          8                 CHAIRPERSON REED: That would seem to

          9  be a fairly obvious question we would ask at a

         10  hearing like this.

         11                 MR. FRIEDMAN: It was something that I

         12  didn't really have that information until recently,

         13  and I had questions on the numbers that were given

         14  to me, so I was reluctant to bring it in today. We

         15  will supply you with that. We will give it to you.

         16                 CHAIRPERSON REED: Yes, give us a

         17  percentage breakdown of what those are as it relates

         18  to these various agencies?

         19                 MR. FRIEDMAN: I could, yes.

         20                 CHAIRPERSON REED: But you're not able

         21  to do that today?

         22                 MR. FRIEDMAN: I'm afraid I can't.

         23                 As I said, the report I got, I had

         24  some questions on it, and I was reluctant to put it

         25  into a public forum.
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          2                 We did attach issuance by issuing

          3  agencies for 2003.

          4                 CHAIRPERSON REED: And the largest is

          5  the Department of Sanitation?

          6                 MR. FRIEDMAN: Yes.

          7                 CHAIRPERSON REED: And then the second

          8  one is?

          9                 MR. FRIEDMAN: The second one is

         10  buildings.

         11                 CHAIRPERSON REED: You know, in this

         12  political world we're in, you can use the word

         13  environment to cover almost anything. And so I see

         14  this agency's jurisdiction has grown, so I think has

         15  the definition of environment. But from a realistic

         16  standpoint, one of my curiosities is how many

         17  agencies, violations that are issued, and the

         18  violation is issued by the agencies themselves?

         19                 MR. FRIEDMAN: That is correct.

         20                 CHAIRPERSON REED: Right? So, ECB

         21  doesn't issue you any violations? You're just a

         22  hearing authority?

         23                 MR. FRIEDMAN: That's correct.

         24                 CHAIRPERSON REED: But realistically,

         25  how many would you say, or what percentage would you
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          2  say of these have some definitive relationship to

          3  the environment, as what started out as something

          4  that we could call environmental, but as we begin to

          5  throw more and more things into here, it becomes

          6  unrealistic to have that word attached to a lot of

          7  these violations, would you agree?

          8                 MR. FRIEDMAN: You could make that

          9  argument, yes.

         10                 CHAIRPERSON REED: That's a loaded

         11  question.

         12                 MR. FRIEDMAN: The answer to your

         13  question is that those violations issued by the

         14  Department of Environmental Protection, I would say

         15  are primarily related to that, to the environment.

         16  Air and noise and water pollution.

         17                 CHAIRPERSON REED: And what percentage

         18  is that?

         19                 MR. FRIEDMAN: The percentage was

         20  about 2.73.

         21                 CHAIRPERSON REED: 2.73.

         22                 MR. FRIEDMAN: So, in '03 it was about

         23  18,000 violations.

         24                 CHAIRPERSON REED: So that's in three

         25  percent of the work that the Environmental Control
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          2  Board is hearing that's got anything to do with the

          3  environmental, Department of Environmental

          4  Protection?

          5                 MR. FRIEDMAN: That's correct.

          6                 CHAIRPERSON REED: You said in your

          7  testimony that ECB has collected $60 million in this

          8  past fiscal year?

          9                 MR. FRIEDMAN: That is correct,

         10  Councilman.

         11                 CHAIRPERSON REED: What's the dollar

         12  volume of the fines that were issued?

         13                 MR. FRIEDMAN: The average dollar? It

         14  varies --

         15                 CHAIRPERSON REED: No, no, cumulative.

         16                 In other words, ECB has issued fines

         17  this year amounting to?

         18                 MR. FRIEDMAN: That is also a number I

         19  would have to give you. Roughly, on a given year we

         20  assess penalties at about $100 million, that are in

         21  default?

         22                 CHAIRPERSON REED: Was there

         23  difficulty in coming up with that number for this

         24  hearing?

         25                 MR. FRIEDMAN: I'll answer that
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          2  question now, Council member. I'm sorry.

          3                 We collect $60 million a year. At the

          4  end of the fiscal year there's an additional $100

          5  million that we do not collect, and that is based on

          6  individuals who defaulted and increased penalties

          7  that are imposed on those individuals who default.

          8                 Typically the penalties we collected,

          9  the $60 million base number, is those individuals

         10  who are most likely to participate in the process,

         11  who come in for the hearings or mail under penalties

         12  as an admission.

         13                 There are some class of individuals

         14  out there within the 30 percent of the cases we

         15  don't resolve, and those individuals are assessed

         16  the default penalty. The penalty might be 300,000,

         17  it might be $10,000, it might be $25,000. So that's

         18  where we arrive at the $100 million penalty that we

         19  don't collect in any given year.

         20                 CHAIRPERSON REED: But could I do the

         21  math and add 160 and get $160 million worth of fines

         22  that are issued every year?

         23                 MR. FRIEDMAN: Yes, you could.

         24                 CHAIRPERSON REED: Well, I don't know,

         25  what's that, less than 40 percent in a collection?
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          2                 MR. FRIEDMAN: That's in collections.

          3  That could be the number. I would have to do the

          4  math.

          5                 CHAIRPERSON REED: And what role does

          6  the ECB play in collection?

          7                 MR. FRIEDMAN: What happens is that

          8  once a case has defaulted, we send a series of

          9  dunning notices to the respondent asking him for

         10  payment.

         11                 Ultimately what happens is two

         12  things: one is the violation that's docketed, a

         13  judgment filed against the named party on the

         14  violation, and in conjunction with that, we also

         15  refer the case to the Department of Finance for

         16  collections.

         17                 Department of Finance will then also

         18  pursue them through whatever means that they have at

         19  their resources, through dunning letters, they use

         20  Dunn and Bradstreet, they may use some skip tracing.

         21                 CHAIRPERSON REED: So, whose books

         22  does that uncollected money stay on, yours,

         23  Finance's, the agency's?

         24                 MR. FRIEDMAN: It's ours. The

         25  agency's.
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          2                 CHAIRPERSON REED: What's the

          3  cumulative amount of money that's owed to ECB right

          4  now?

          5                 MR. FRIEDMAN: About $665 million.

          6                 CHAIRPERSON REED: That's about half

          7  of what the Mayor says is the gap this year.

          8                 MR. FRIEDMAN: It is a substantial

          9  amount of money and we've been working with the

         10  Department of Finance to collect that money.

         11                 These individuals who don't pay are

         12  the ones who are least likely to participate in the

         13  process generally, which is why there is a large

         14  excess balance.

         15                 CHAIRPERSON REED: Do we have any idea

         16  in what category we find the largest number of

         17  offenders?

         18                 MR. FRIEDMAN: I think that the

         19  offenders who are least likely to pay the penalties

         20  are the general vendors and perhaps the food

         21  vendors. But there are also other individuals with

         22  Building Code or Fire Code who may not pay.

         23                 CHAIRPERSON REED: I'm sorry. Tell me

         24  the two again?

         25                 MR. FRIEDMAN: General vendors and
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          2  food vendors are those individuals who are least

          3  likely to participate in the process, and come in

          4  and resolve a violation through a hearing.

          5                 CHAIRPERSON REED: I thought you said

          6  something about Building?

          7                 MR. FRIEDMAN: Building Code and Fire

          8  Code, I mean I'll be happy to give you a resolution

          9  rate for each agency.

         10                 CHAIRPERSON REED: Okay, frankly, I

         11  think we had asked for that information at the

         12  hearing, the conversation that we had a couple of

         13  weeks ago, maybe a month ago, I said those were

         14  going to be the questions we were going to ask.

         15                 MR. FRIEDMAN: You're correct, Council

         16  Member, and I worked very hard in an attempt to get

         17  those numbers for you. However, as I said earlier,

         18  the numbers I received, I was not comfortable in

         19  giving them to you.

         20                 CHAIRPERSON REED: Fair enough. I

         21  appreciate it.

         22                 Department of Buildings is 6.65

         23  percent of the total violations, and the other two

         24  transgressors categories -- would fall under what

         25  categories?
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          2                 MR. FRIEDMAN: Those violations would

          3  be under the Consumer Affairs, Department of Health.

          4                 CHAIRPERSON REED: And I'm trying to

          5  find these on here only because this writing is

          6  smaller than my 56-year-old eyes. The Department of

          7  Health is 0.8 and 0.4, 1.2, so this is.04. Consumer

          8  Affairs is.04. Okay.

          9                 So, it looks like it's like less than

         10  nine percent of the fines that are issued in the

         11  categories that issue them are where we're finding

         12  the most difficulty in collecting money?

         13                 MR. FRIEDMAN: That's a good

         14  characterization.

         15                 CHAIRPERSON REED: Some of these new

         16  avenues about collecting money, NYCServ, and

         17  something like that, is that something that you

         18  think is going to help collecting in that larger, in

         19  those larger categories?

         20                 MR. FRIEDMAN: NYCServ is a back-end

         21  system, and what I mean by that is it's not going to

         22  have any relationship to the violations that are

         23  issued in the field.

         24                 ECB's NYCServ system, which we've

         25  developed in conjunction with the Department of
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          2  Finance, will be for adjudication.

          3                 I do know that this City has

          4  undertaken some hand-held projects, which will look

          5  at the issuance of violations, and hopefully result

          6  in improved identification of parties for

          7  violations.

          8                 CHAIRPERSON REED: And how recently

          9  did you start? Is it ECB that's using NYCServ, or is

         10  it the Department of Finance?

         11                 MR. FRIEDMAN: Right now the

         12  Department of Finance Parking Violations uses the

         13  adjudications side of the NYCServe.

         14                 ECB components of NYCServ are

         15  there-fold. One is a payment processing, one is a

         16  customer service processing, and the third is the

         17  adjudication processing.

         18                 The first two, the customer service

         19  and the payment processing, have been operational

         20  since November of 2002, and we're very happy and

         21  very satisfied with that process.

         22                 The adjudication process, we're

         23  optimistic and hopeful that it will be operational

         24  in the spring or no later than early summer.

         25                 CHAIRPERSON REED: I don't know, I'm a
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          2  little taken aback by lack of answers to some of

          3  these questions, or the ability to answer those

          4  questions.

          5                 But we've been joined by Council

          6  Member Jennings from Queens that serves on

          7  Environmental Protection, and Council Member Gentile

          8  on the Consumer Affairs Committee. Thank you.

          9                 And I should just tell you, when we

         10  get a quorum of the Consumer Affairs, we'll have to

         11  take a break just to take a vote on a couple of

         12  pieces of legislation. It's just a vote. We're not

         13  doing any debate, but we need to get that

         14  procedurally taken care of.

         15                 I want to take a look at some notes I

         16  have here, but I know that Council Member Gennaro,

         17  Chair Gennaro wants to ask some questions.

         18                 And we're being joined by the new

         19  Chair of Cultural Affairs, Domenic Recchia.

         20                 CHAIRPERSON GENNARO: Thank you. Thank

         21  you, Council Member Reed. And thank you for your

         22  statement, Mr. Friedman.

         23                 Unfortunately, because of my

         24  tardiness, I didn't get to hear the first part of

         25  it. So, if anything I'm saying is a little redundant
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          2  or it's been covered, please forgive me.

          3                 Following along with Council Member

          4  Reed's excellent line of questioning with regard to

          5  the $665 million in unpaid fines, you used a

          6  characterization of people who ordinarily

          7  participate in the process and people who are sort

          8  of least likely to participate in the process. And

          9  it seems as though, from what I gather, just as a

         10  Council member and a civic leader and seeing, you

         11  know, Department of Buildings' fines and that kind

         12  of thing, just kind of stack up on houses without

         13  payment, would it be fair to say that your typical

         14  New York City homeowner who has Building violations

         15  would be the type of entity that is sort of like

         16  least likely to participate in the process? Would

         17  that be fair to say?

         18                 MR. FRIEDMAN: No, I don't think I

         19  would say that at all.

         20                 I think a single family owner of

         21  property received a Building or a Fire Code would be

         22  an individual who would be most likely to

         23  participate in the process.

         24                 CHAIRPERSON GENNARO: Well, let me

         25  kind of perhaps illumin (sic) you on that point.
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          2                 My understanding, unless I'm wrong

          3  about this, and I wish to be corrected if so, but I

          4  think one of the plagues on single families in at

          5  least the Borough where I come from, Queens, is

          6  that, you know, property owners who are, you know,

          7  bad actors, they come in, they create illegal

          8  dwellings, and illegal conversions, you name it. The

          9  Buildings Department comes in, issues a host of

         10  violations, those violations ultimately mature into

         11  some status where they ultimately become liens on a

         12  home. Those liens can stay there until cows come

         13  home, and they don't have to be satisfied until the

         14  house is sold; is that fair to say?

         15                 MR. FRIEDMAN: There are those class

         16  of violations. They are not the largest class of

         17  violations that ECB adjudicates. However, there are

         18  the part of the Building Code where, within the ECB,

         19  where the debt would increase the highest.

         20  Individuals do not, you know, respond, some

         21  individuals do not respond to those.

         22                 CHAIRPERSON GENNARO: Right. Wouldn't

         23  that be common that they wouldn't respond to that?

         24  Because it just becomes a lien against the property,

         25  and there is no need to satisfy that lien unless
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          2  they're going to sell the home. If there are no

          3  interest in selling the home for a generation or

          4  two, then perhaps this class of violation would be

          5  ripe for the exploration of alternate ways to

          6  provide impetus for them to pay.

          7                 Because what I think I want to get

          8  out of this hearing and this general realm of

          9  inquiry that we're undertaking is, there are, you

         10  know, people that are just not going to pay because

         11  they're not going to pay, and you're never going to

         12  get them, and fine. But there are others who, with

         13  the right impetus, whether that would be through

         14  legislation, whether on our level or state level or

         15  whatever, could be compelled to pay some of these

         16  fines, I think it comes upon us not to let this $665

         17  million just sort of sit out there in perpetuity,

         18  and have your extra $100 million a year sort of add

         19  on top of that. I think we sort of owe it to the

         20  people of the City of New York and our own financial

         21  well-being to figure out more creative ways to get

         22  some of this money, you know, into our treasury.

         23                 And, so, it seems incumbent either on

         24  you guys or on the Department of Finance, who I

         25  understand ultimately has the responsibility to try
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          2  to get some of these fines collected, and is there

          3  any kind of organized attempt to try to come up with

          4  ways to go after this money? You know, be they

          5  legislative on the City level, State legislation, or

          6  whatever it is that we may need to do to sort of get

          7  at that money?

          8                 I just use one example of someone who

          9  is a bad actor, illegal apartments, gets the fine,

         10  has $20,000, $30,000 worth of fines, there becomes a

         11  lien on a property. He couldn't care less. The only

         12  thing he knows is that his property has $30,000 less

         13  in the way of equity when he sells it 40 years from

         14  now and he couldn't care less.

         15                 So, what's your response to that?

         16  Long question.

         17                 MR. MORAN: It is a long question. Let

         18  me start first with what ECB does. We do docket the

         19  violation and the judgment will be filed against the

         20  named individual.

         21                 The violation would go with that

         22  individual. It wouldn't follow the property per se,

         23  however, that might be a possibility that someone in

         24  the Council might want to look at, is to see if ECB

         25  violations which are currently in personam, may be
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          2  for certain classes of violations may want to be in

          3  rem, particularly with the illegal conversions.

          4                 CHAIRPERSON GENNARO: So, how do some

          5  of the fines that I'm talking about become liens

          6  against the property?

          7                 MR. MORAN: They do not become liens

          8  against the property. They are a lien against the

          9  individual who owns the property -- who is named on

         10  the violation who may own the property. Do you want

         11  me to try that again?

         12                 CHAIRPERSON GENNARO: Yes.

         13                 MR. MORAN: Okay. You know, I get that

         14  a lot.

         15                 CHAIRPERSON GENNARO: Okay.

         16                 Because that's what I hear all the

         17  time, that these things become liens on the

         18  property. And they're not to be satisfied until that

         19  property is disposed of. And, so, maybe I just have

         20  a basic lack of understanding, that the DOB

         21  violations become liens against the property.

         22                 MR. MORAN: It's not your lack of

         23  understanding. It's the way that ECB's judgments are

         24  filed.

         25                 We file it in personam, against an
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          2  individual. They're not in rem. So, that --

          3                 CHAIRPERSON GENNARO: In rem meaning

          4  against the property?

          5                 MR. MORAN: Against the property. So

          6  that might be a common misperception that's in the

          7  public, that our violations go against the property.

          8  Because the nature of violations are so wide and

          9  broad, some of them are premises-based, some of them

         10  are against individuals who are, you know, littering

         11  or vending or riding a bicycle on the street. It

         12  makes sense for us to have a judgment that went

         13  against an individual. So, the judgment in the

         14  illegal conversion would go against the individual

         15  named on the violation, who may or may not be the

         16  owner of the property. Chances are, given the

         17  research the Department of Buildings does, it would

         18  be against the owner of the property.

         19                 But you could make an argument, and,

         20  again, we might want to talk to the Department of

         21  Finance and see if it made any sense, to file a

         22  concurrent judgment, both in in rem and a personam

         23  violation against certain classes of violations,

         24  most typically what we're speaking to now, the

         25  illegal conversation violations.
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          2                 CHAIRPERSON GENNARO: That would help

          3  if it was against the property, you're saying. If it

          4  became a lien against the property, that would also

          5  --

          6                 MR. MORAN: I didn't talk to my

          7  lawyers before I answered that question. I'm

          8  thinking that might be helpful.

          9                 CHAIRPERSON GENNARO: Yes. But that

         10  would get us into a situation which I just described

         11  which I thought existed now. So if it goes in rem,

         12  then it's against the property, but that would only

         13  have to be satisfied once the property was disposed

         14  of ultimately, right? The lien could just sit out

         15  there?

         16                 MR. FRIEDMAN: I think what Mike is

         17  saying is it might not solve the problem, but it

         18  might improve the problem, increase the problem.

         19                 CHAIRPERSON GENNARO: Interesting.

         20  Because my whole quest here, I guess along with Phil

         21  and others, we're going to be going into the budget

         22  process, and just the thought of having an extra

         23  hundred million, or hundred and sixty-five million,

         24  to sort of plug budget gaps and get something done

         25  we need done, it seems, and we're in our caucus's
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          2  fighting over $500,000 for this or that, $665

          3  million is a hell of a lot of money.

          4                 Okay, so what kinds of violations

          5  that come before the ECB would currently go against

          6  the property? Are there any that do that?

          7                 MR. FRIEDMAN: No violations go

          8  against the property, they're all in rem. I mean,

          9  sorry, in personam.

         10                 CHAIRPERSON GENNARO: See, I'm getting

         11  through.

         12                 MR. FRIEDMAN: You're getting to me

         13  now.

         14                 CHAIRPERSON GENNARO: I'm getting

         15  through.

         16                 Thank you. Thank you. I reserve the

         17  right to come back for more.

         18                 Council Member Reed?

         19                 CHAIRPERSON REED: Yes, now if I can

         20  read my own handwriting in my notes, but I know that

         21  some of my colleagues have some questions.

         22                 Council Member Addabbo has some

         23  questions, and then Council Member Jennings.

         24                 Council Member Addabbo.

         25                 COUNCIL MEMBER ADDABBO: Thank you,
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          2  Mr. Chair.

          3                 Again, I want to thank you and your

          4  efforts for this hearing. And Mr. Friedman, Mr.

          5  Moran, thank you very much for your time and

          6  testimony. My staff and I spent a considerable

          7  amount of time in my office helping constituents

          8  with their ECB violations, so I do appreciate the

          9  work that ECB does.

         10                 On questions, again, two different

         11  areas: One, with reference to the amount of money

         12  you collect each year, each fiscal year,

         13  approximately 60 million for Fiscal Year 2004, is

         14  there a trend -- is that 60 million on an average

         15  every year, or is that 60 million been increased

         16  over the past two or three fiscal years? Do we see

         17  any type of trend?

         18                 MR. FRIEDMAN: The actual revenue was

         19  increased over the years. The 60 million was the

         20  most that we had brought in in any given year.

         21                 COUNCIL MEMBER ADDABBO: And, again,

         22  am I correct in saying that the Department of

         23  Finance does help you to a certain extent collect

         24  these funds? And to what extent, at what point does

         25  the Department of Finance get involved?
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          2                 MR. FRIEDMAN: Department of Finance

          3  receives a referral from the Environmental Control

          4  Board at the point the violation is docketed and

          5  that's about 120 days or so after the violation's

          6  hearing date.

          7                 COUNCIL MEMBER ADDABBO: Thank you.

          8                 My other question has to do with

          9  appeals. Recently I wrote to the Department of

         10  Consumer Affairs because they had had a policy where

         11  you couldn't appeal unless you paid your fine in

         12  total.

         13                 Does ECB have a similar procedure

         14  where you cannot do an appeal until your fine is

         15  paid in full?

         16                 MR. FRIEDMAN: That is correct. You

         17  must prepay the penalty.

         18                 We do entertain individuals who have

         19  some financial difficulty, or whether there is an

         20  excess of violations and a large number of money

         21  must be prepaid, we'll exercise an option for a

         22  waiver of the penalty.

         23                 COUNCIL MEMBER ADDABBO: And that

         24  waiver is discretionary? You take it on a

         25  case-by-case basis?
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          2                 MR. FRIEDMAN: That's correct.

          3                 COUNCIL MEMBER ADDABBO: Is that a new

          4  procedure for ECB, regarding of the full payment of

          5  the fine before an appeal? And if you can't pay the

          6  full fine and you don't fall within the

          7  discretionary waiver, you cannot appeal? Is that a

          8  new procedure for ECB?

          9                 MR. FRIEDMAN: No, there's always been

         10  that procedure.

         11                 COUNCIL MEMBER ADDABBO: And since at

         12  that point we would have to pay the full fine for an

         13  appeal and you're basically holding the money upon

         14  an appeal, or pending an appeal. How long does an

         15  appeal process take? How long would it take to have

         16  my case heard?

         17                 MR. FRIEDMAN: Longer than we would

         18  like and that would range from, depending on the --

         19  well, let me address that differently.

         20                 We've implemented some different

         21  procedures and appeals now where what happens is,

         22  when an individual first writes in, we do a triage.

         23  We look at the case immediately and determine

         24  whether they have raised any element that's

         25  appealable, any basis of law.
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          2                 If a case doesn't raise any

          3  appealable issue, then the respondent is sent back a

          4  note, not just we're rejecting you, but rather a

          5  very formal letter explaining why the case is not

          6  going to be accepted for appeal, okay? That's the

          7  good news.

          8                 The bad news is that an appeal could

          9  take upwards of two years. And the reason that it

         10  does take that long is that ECB doesn't treat

         11  appeals lightly.

         12                 We recognize that the issues raised

         13  by the respondent could have serious consequences,

         14  both for the respondent, for other parties as well.

         15  So we look at each individual appeal as a separate

         16  case. We don't look at it and say this is the same

         17  as this case, we look at it and say this is a unique

         18  case. Very similar to what a court would do, and we

         19  look at it and that's why it takes an extra ordinary

         20  amount of time to do it.

         21                 I appreciate your taking detail and

         22  looking at each case, but how can we shorten that

         23  two-year period? I think that's an exorbitant amount

         24  of time, while holding onto an individual's money

         25  while pending an appeal. How do you suggest we
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          2  shorten that time period?

          3                 MR. FRIEDMAN: We've looked at that

          4  process and talked about it on a number of

          5  occasions, and we have not, unfortunately, come up

          6  with a better solution as of yet.

          7                 I mean, maybe the best solution is to

          8  say hire more staff and look at it. Not hire staff

          9  to look at the process, but hire additional staff to

         10  work in the Appeals Unit. And we have hired some

         11  additional staff to work in the unit. But the

         12  biggest initiative we came up with was that look at

         13  each case as it comes in, and give it a very

         14  thorough look to see if there's any issues that are

         15  appealable and work through it on a triage basis.

         16                 COUNCIL MEMBER ADDABBO: If there is

         17  any way that this Committee or the Council can help

         18  in shortening that time period, please let us know,

         19  because I think that is a major issue for ECB at

         20  this point.

         21                 Thank you, Mr. Chair. Thank you, to

         22  the panel.

         23                 CHAIRPERSON REED: Thank you. Before I

         24  call on Council Member Jennings, I'm trying to get

         25  some clarity here.
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          2                 The City is owed $690 million, that's

          3  what you said, and we had a hearing a year and a

          4  half ago, where essentially that was the same amount

          5  of money, $690 million. So, I'm not going to get

          6  into that right now, but we had a long hearing, we

          7  had Finance here, we talked about improving things,

          8  but essentially nothing has budged about that

          9  number. Maybe some old violations went out, but that

         10  number has stood and not moved.

         11                 What I'm a little confused about is,

         12  you said to Council Member Addabbo that, the fines,

         13  at least as it relates to buildings, the people have

         14  to pay the fines before they have a hearing, right?

         15                 MR. FRIEDMAN: No, Council member,

         16  that's not correct. What we were talking about is a

         17  very specific part of the Environmental Control

         18  Board, which is the appeals process, which follows

         19  the hearing process.

         20                 CHAIRPERSON REED: Okay. Right. Thank

         21  you.

         22                 Council Member Jennings.

         23                 COUNCIL MEMBER JENNINGS: Thank you,

         24  Council Member Reed.

         25                 Commissioner, in discussions here
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          2  earlier regarding making in rem, some of these fines

          3  regarding Buildings Department fines, I know in

          4  Queens County they have a lot of development going

          5  on, a lot of developers who develop homes using

          6  different corporation names at different times, some

          7  of them even for each time they build a building

          8  they use a new name. I think there's a danger in

          9  putting the fines on the homes, because I'm

         10  suspecting new home buyers may buy a home and not

         11  realize that there were fines or violations from the

         12  Building Department. Especially in the age of

         13  self-certification by the Buildings Department and

         14  illegal conversions and other things that are done

         15  every day, a lot of fines are issued by the

         16  Buildings Department and by the time the buyer buys

         17  a property, the title search is done, but it never

         18  catches the Building Department fine. Then you then

         19  will, as suggested here, will turn around and put a

         20  lien on the property, which would then burden a new

         21  home owner who was not part of this violation.

         22                 MR. FRIEDMAN: I think that my

         23  suggestion was more specific to the question related

         24  to illegal conversion as to a general statement as

         25  to whether Buildings Department violations should be
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          2  in rem.

          3                 I would state that without looking at

          4  what is the impact of changing the legislation from

          5  our in personam judgments to in rem, I would be

          6  reluctant to go on the record saying that ECB, you

          7  know, would wish that violations go in rem.

          8                 My answer to the question again was

          9  specific to the situation where there is illegal

         10  conversion of property.

         11                 MR. MORAN: I think this has not been

         12  an issue that we've looked at or addressed, and it's

         13  something that we would have to think about before

         14  we decided.

         15                 CHAIRPERSON REED: I could tell you

         16  that the next round of hearings on this, that would

         17  be an area where we would like to have some real

         18  answers. I understand you haven't had a chance to

         19  look at it.

         20                 COUNCIL MEMBER JENNINGS: And one

         21  thing I want to point out, the issue of poor people.

         22  I mean, a lot of people own homes with 20 years, 30

         23  years, they get violations for sanitation sometimes,

         24  or for different issues, environmental issues, and

         25  they're just not capable of paying the fine at the
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          2  time.

          3                 And I think it would be a danger for

          4  us as a government to walk around and start taking

          5  away people's homes, as may have been suggested, to

          6  do something extra.

          7                 Maybe some of my colleagues who may

          8  not own homes don't realize this, but when you sell

          9  your home at the closing table, if there's any

         10  violations that's registered, it's collected, and if

         11  you refinance your home. So, especially in this

         12  stage where interest rates are so low, a lot of

         13  people who have violations go to refinance their

         14  home and at the time of the refinance, the

         15  violations is collected at the closing table; that's

         16  not correct?

         17                 MR. MORAN: If a violation is issued

         18  against an individual named on the property,

         19  correct.

         20                 COUNCIL MEMBER JENNINGS: So even a

         21  refinance you have to pay, right?

         22                 MR. MORAN: Correct.

         23                 COUNCIL MEMBER JENNINGS: Okay, thank

         24  you.

         25                 CHAIRPERSON REED: We've been joined
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          2  by Council Member Barron of Brooklyn. And I know

          3  that Council Member Recchia has a question. But I

          4  wanted to find out for the members of the Consumer

          5  Affairs, when we're finished with this panel, which

          6  should be shortly, we're going to take a vote on the

          7  payday loans, because I know a lot of you asked us

          8  to and we need to get that done.

          9                 CHAIRPERSON GENNARO: Mr. Chairman, if

         10  I could just recognize two people of the

         11  Environmental Protection Committee who are joining

         12  us now. Council Member Vallone, and Council Member

         13  Gallagher from Queens. Thank you.

         14                 CHAIRPERSON REED: Thank you. I meant

         15  no offense to Queens or Environmental Protection.

         16  They just sneak up on you, people in Queens, I'm

         17  telling you.

         18                 I have to pay a little more attention

         19  to Vallone, because he chairs one of my committees,

         20  so...

         21                 Now, I know in the case of Consumer

         22  Affairs, I was informed this morning, and I see in

         23  some of the testimony, that licenses are withheld,

         24  renewal, license renewal is withheld until the fines

         25  are paid.
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          2                 Are there any other, how many other

          3  agencies, or which other agencies have a similar

          4  process?

          5                 MR. MORAN: Food vendors, general

          6  vendors and also for Department of Sanitation

          7  transfer waste violations are tied to the license or

          8  permit, and you must resolve them prior to getting a

          9  new license or a permit.

         10                 CHAIRPERSON REED: That's all in the

         11  sanitation violations or just those --

         12                 MR. MORAN: No, it's a subset of the

         13  Sanitation Code related to transfer waste.

         14                 CHAIRPERSON REED: Well, there must be

         15  a couple of dozen licenses that people have to get

         16  and a list of agencies that you oversee or you have

         17  hearing authority over, why aren't we using the same

         18  method for collection, which is to withhold a

         19  renewal?

         20                 MR. MORAN: I'm not in the position to

         21  answer that question, Councilman. I couldn't answer.

         22                 CHAIRPERSON REED: Does it seem

         23  logical, Mr. Friedman?

         24                 MR. FRIEDMAN: It seems logical. It's

         25  something we will look at.
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          2                 MR. MORAN: It's something that's

          3  typically in the legislation of agencies that return

          4  violations to ECB. It's not in ECB's legislation or

          5  mandate. It's within the agencies that return

          6  violations, Department of Health, Department of

          7  Consumer Affairs, and --

          8                 CHAIRPERSON REED: So, you're

          9  suggesting that the Council might want to look at

         10  that as a legislative remedy to the 690, part of the

         11  $690 million that's floating out there in somebody

         12  else's pocket, not the City's?

         13                 MR. FRIEDMAN: Well, it's something

         14  that we can talk to the agencies about and work with

         15  you.

         16                 CHAIRPERSON REED: Well, I think that

         17  would be a great idea, because I'd also like to know

         18  what percentage of this money that we don't have is

         19  related to people that continue to do business with

         20  the City. You know, I don't mean this personally. I

         21  think, you know, in our conversation I've made it

         22  clear, this is not about you all, but if the ECB has

         23  no teeth, we're not getting anywhere, as it relates

         24  to improving the quality of life of people who live

         25  here. Because these fines presumably are given
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          2  because it's an offense against something that's in

          3  the Administrative Code, which we feel is an offense

          4  to the quality of life, in the simplest sense of

          5  what we're trying to put out here. That's what we're

          6  really saying.

          7                 So, if we're just having people

          8  saying, well, I don't have to pay that, to hell with

          9  those people, they can't stop me from doing

         10  business. They're never going to collect the money.

         11  You know, most business people would probably say,

         12  you know, I'm just not going to bother with it. I

         13  think we need to look at that.

         14                 Council Member Recchia.

         15                 COUNCIL MEMBER RECCHIA: Yes, good

         16  morning.

         17                 I have a few questions. Once a

         18  decision has been rendered by an administrative law

         19  judge, okay? Is there anyone who examines those

         20  decisions to make sure that they were properly

         21  administered?

         22                 MR. MORAN: Yes, there is. In fact,

         23  what happens is, when the hearing is conducted by an

         24  administrative law judge, after they write up their

         25  decision, it's reviewed by another, what I'll call
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          2  more senior administrative law judge who will look

          3  at the facts to see if they're appropriate, the

          4  penalty is appropriate and the law is as -- if the

          5  law is interpreted correctly.

          6                 COUNCIL MEMBER RECCHIA: The law

          7  interpreted correctly.

          8                 So, you make sure that the law is

          9  interpreted correctly, correct?

         10                 MR. MORAN: We try.

         11                 COUNCIL MEMBER RECCHIA: Well, could

         12  you explain for everybody in this room, and for me,

         13  why Department of Sanitation this year gave out

         14  hundreds of fines for sandwich boards, and the

         15  Environmental Control Board rendered a decision

         16  saying that they were illegal. You can't have them

         17  on the sidewalk. When under the DOT administrative

         18  code, it says you could have sandwich boards. And as

         19  long as you have permits administered from the small

         20  business services, you could have this. Every

         21  decision that Environmental Control Board rendered

         22  went against the small businesses. You penalize more

         23  businesses when the decision was wrong, because

         24  under the DOT law, you're allowed to have these

         25  sandwich boards. And we brought this to the
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          2  attention of the Environmental Control Board, nobody

          3  has done anything. We had a hearing on this, and the

          4  Department of Sanitation came down, we questioned

          5  about it, they said, you know, we don't look at that

          6  law. Well, you know what? This is a grave injustice

          7  being done to small businesses in New York City, and

          8  I think there are hundreds of decisions, because I

          9  got the phone calls and we had a hearing on this.

         10  And I want to know what is going to be done about

         11  this?

         12                 MR. FRIEDMAN: Councilman, I'm sure

         13  you had a hearing, but this is the first I'm hearing

         14  of it.

         15                 MR. MORAN: And me.

         16                 MR. FRIEDMAN: So, it is something we

         17  will look at.

         18                 COUNCIL MEMBER RECCHIA: I will give

         19  you exactly the codes. I have it up in my office. I

         20  will give you the exact codes, from the Department

         21  of Sanitation that says you can't have sandwich

         22  board obstruction on the sidewalks, on the DOT that

         23  says you could have them, as long as they're three

         24  feet from the building, a certain height, but here's

         25  the catch, and you get a permit from the Department
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          2  of Small Business Services, okay? Til today

          3  restaurants are trying to get this permit from the

          4  Department of Small Business Services, and

          5  Department of Small Business Services are saying

          6  what are you talking about? We don't give out

          7  permits.

          8                 So, I think this is a grave injustice

          9  to businesses that are being penalized for something

         10  that is definitely not their fault. That's one.

         11                 My second one is that you put the

         12  agencies returning violations, what I would like to

         13  see is the number of violations that were given out

         14  for sanitation for each category. I want to see, you

         15  know, exactly where they're coming from, over this

         16  year, from the year before, and the future, because

         17  I think that's very important.

         18                 When the Chairman says, you know, at

         19  the last hearing you had a $690 million outstanding

         20  fines to be collected, and you still have another

         21  $690 million fines collected, and I know what the

         22  problem is, the problem is that you're giving out

         23  fines, but the fine is now $500 and up. It's just

         24  going through the roof. Why are you giving out the

         25  maximum fine for every violation to small

                                                            57

          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2  businesses?

          3                 MR. MORAN: I don't believe that is

          4  the case where ECB is giving out the maximum fine.

          5  There's a range of penalties, and I don't believe it

          6  is at the maximum for businesses. I think in the

          7  only case where it's in a maximum is an instance

          8  where a respondent may have defaulted. If a

          9  respondent comes in for a hearing, it is certainly

         10  not anywhere near the maximum penalty.

         11                 COUNCIL MEMBER RECCHIA: So, you're

         12  saying that all these small businesses that have

         13  been coming to me and have been saying they've been

         14  getting maxed out on the fine, are wrong? Because

         15  we're going to hear from the small businesses, and

         16  if you could stay here, I would love to hear from

         17  the small businesses. So, let's just come in and

         18  hear what they're going to say, how they're being

         19  hit at the maximum fine from Environmental Control

         20  Board. All of a sudden they get hit with a max.

         21                 MR. MORAN: I will tell you that when

         22  a violation is issued, it has the minimum and max,

         23  the mail-in is a minimum (sic), what the Board

         24  approved penalty is, and it is nowhere near -- I

         25  won't say nowhere, but it is certainly not the
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          2  maximum penalty.

          3                 Maybe what happens if a respondent

          4  doesn't come in for an initial hearing, they get a

          5  notice that says they're in default, and that would

          6  have the maximum penalty.

          7                 However, if they come in for the

          8  hearing, if they choose not to defend against it but

          9  admit it by mail-in, the penalty is substantially

         10  lower than the maximum penalty.

         11                 COUNCIL MEMBER RECCHIA: Well, you're

         12  going to be hearing from small businesses. Thank

         13  you. No further questions.

         14                 CHAIRPERSON REED: Thank you, Council

         15  member.

         16                 What's the rate of dismissal? What

         17  did you say cumulatively the number of hearings that

         18  you have, fines and in hearing?

         19                 MR. MORAN: It's over 200,000.

         20                 CHAIRPERSON REED: Let me restate the

         21  question. There's 200,000 fines --

         22                 MR. MORAN: No, I understand your

         23  question, Councilman. I'm sorry, I didn't make

         24  myself very clear.

         25                 We render over 200,000, or nearly

                                                            59

          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2  200,000 decisions. Of that I would say roughly 35

          3  percent, maybe 40 percent are dismissals. I will be

          4  able to give you a precise number, however, but

          5  that's, you know, when I looked at the numbers the

          6  other day, that was the number that I saw.

          7                 CHAIRPERSON REED: I'm trying to

          8  respect what your agency is doing here, but could

          9  either one of you tell me why, when you say you

         10  looked at all of this and you were uncomfortable

         11  with the numbers, what was happening that you were

         12  unable to be prepared for these sort of fundamental

         13  questions? Is it the bookkeeping problem in the

         14  agency?

         15                 MR. MORAN: It wasn't so much as a

         16  bookkeeping issue in the agency, as it was an issue

         17  of looking at a computer report in a different way.

         18                 Typically we get something here

         19  called payment performance report. What I asked one

         20  of the programmers to do was to take this report and

         21  break it out in a different way, in a different

         22  format, and when I looked at that I had certain

         23  questions as it related to the numbers I knew to be

         24  accurate from the past, and I was very, very

         25  reluctant to bring those numbers here today. So,

                                                            60

          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2  that's why.

          3                 I mean, when he gave me the dismissal

          4  numbers, those numbers I was comfortable with, but

          5  unfortunately I did not bring that number today. I

          6  apologize.

          7                 CHAIRPERSON REED: So, we're going to

          8  have to give you a whole list of questions that we

          9  want some answers to here, that would be a

         10  reiteration, I think, of a lot of the frustration,

         11  but certainly as it relates also to these licenses.

         12                 What percentage of these cases on

         13  appeal are dismissed?

         14                 MR. MORAN: I don't have that number

         15  with me today. I apologize again.

         16                 CHAIRPERSON REED: And I'm really

         17  trying to give the folks, other people who have been

         18  patient here, a chance, so I'm going to limit this

         19  to another two questions here.

         20                 In the process of having these

         21  hearings and then finding that the person has made

         22  the violation, there was a lot of discussion several

         23  months ago because the ECB, in what was

         24  characterized as a fairly arbitrary way, raised a

         25  great deal of fines. Just sat up there, had a
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          2  hearing, without any public notice, and raised the

          3  fines. And certainly in the area of vendors, you

          4  guys were kind enough to address some of the

          5  concerns I have and to hold off on that, but I'm

          6  hearing Council Member Recchia talk about the

          7  maximum of the fine, whereas one of the issues

          8  that's come up with the Council now is that in fact

          9  legislatively we have said the fine for X should be

         10  anywhere from $25 to $100. In your new regs, you

         11  have decided unilaterally to make that fine for X,

         12  50 bucks within that framework, or 75, and that's

         13  where the rub is right now on whether or not you can

         14  just determine that there's a, you know, one size

         15  fits all here, or not by case-by-case.

         16                 So, in what areas did you make those

         17  determinations. Is that what you did for the area of

         18  fines that Council Member Recchia is concerned

         19  about? Do we have the arbitrary one note on these

         20  fines?

         21                 MR. FRIEDMAN: I guess I'm not sure

         22  how to answer that.

         23                 What we did a couple of months ago,

         24  or a month ago, was not increase the fines across

         25  the Board.
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          2                 What we did was go through the CAPA

          3  process and promulgate --

          4                 CHAIRPERSON REED: The what process?

          5                 MR. FRIEDMAN: CAPA. The City

          6  Administrative Procedure Act.

          7                 CHAIRPERSON REED: Okay. You don't

          8  want me to take a vote on how many people knew what

          9  that was, do you? Okay.

         10                 MR. FRIEDMAN: The way the City

         11  agencies promulgate rules is through the CAPA

         12  process. And what we at ECB did is promulgate into

         13  rule all the penalty schedules that the Board had

         14  approved over the last decade or two. So, we could

         15  not raise the penalties, we just promulgated them

         16  into rules.

         17                 And it wasn't arbitrary. We

         18  published, we had a hearing, we then voted on

         19  whether to adopt, the Board voted whether to adopt

         20  the rules as previously published, and the Board

         21  voted to adopt some of the rules and not to adopt

         22  the vending rules.

         23                 CHAIRPERSON REED: Okay. But you had a

         24  hearing after there was protest about the fact that

         25  you didn't have a hearing?
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          2                 MR. FRIEDMAN: No. We had a hearing

          3  which is required under CAPA as one of the steps

          4  under -- under CAPA you publish for a notice of

          5  opportunity to comment, which means that you have a

          6  public hearing and you allow written testimony.

          7                 We allowed written testimony. We had

          8  a hearing. The Board then voted after the hearing,

          9  and after reviewing the written comments, that we

         10  would adopt the schedules except for the general

         11  vending and the food vending, which the Board felt

         12  they needed more information on before they

         13  proceeded.

         14                 CHAIRPERSON REED: Yes. And I

         15  appreciate that. Part of that was in my request.

         16                 MR. FRIEDMAN: Yes, it was.

         17                 CHAIRPERSON REED: Am I not correct

         18  that a judge intervened and stopped you all from

         19  imposing new promulgations?

         20                 MR. FRIEDMAN: A judge in a vending

         21  case said that the -- I might be stating this

         22  incorrectly, but that the process that the Board in

         23  the past had gone through to adopt the penalty

         24  schedules was not a public process. Even though the

         25  ECB meetings or board meetings are open to the
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          2  public and are advertized in the City Record, there

          3  was a decision after that case by Corporation

          4  Counsel that we would go through a formal CAPA

          5  process.

          6                 CHAIRPERSON REED: The fines that --

          7                 MR. FRIEDMAN: So, there might be some

          8  fines that are the maximum. There might be some

          9  fines that are at the minimum, and there might be

         10  some fines that are in the middle. And it's the

         11  feeling of the Board that we want to take the

         12  discretion from the hearing officer, take the

         13  discretion away from the hearing officer so that

         14  they decide whether the respondent is, I guess

         15  guilty or not guilty, and if they are guilty this is

         16  the fine that they have to apply.

         17                 CHAIRPERSON REED: The area that

         18  Council Member Recchia is talking about, are those

         19  fines a finite number? Is that part of this group?

         20                 MR. FRIEDMAN: I'm not sure. He talked

         21  about fines for small businesses, and I'm not sure

         22  which ones he means. That covers a lot.

         23                 MR. MORAN: The penalties that were

         24  increased, we have some 2,200 penalties --

         25                 CHAIRPERSON REED: Well, wait a minute
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          2  now. One person on the panel said nothing was

          3  increased, and then you are suggesting that there

          4  was an increase.

          5                 MR. MORAN: No, that's not true. Let

          6  me finish what I'm trying to say here. There were

          7  2,200 penalties. Thirty or 40 of those penalties

          8  were increases in penalties that the Board had

          9  established or been entertained over the past three

         10  or four months. The rest of the penalties were not

         11  increases. So, there are only 30 to 40 penalties in

         12  here that were actually increased. Not all

         13  penalties.

         14                 I lost everyone again.

         15                 CHAIRPERSON REED: Yes, Mr. Friedman

         16  just said there were no penalties that were

         17  increased, and you said there were penalties that

         18  were increased.

         19                 MR. FRIEDMAN: I may have misspoken.

         20  They had been increased over the few months before

         21  the CAPA process had gone through, so that this

         22  might have been the first time that the public had

         23  seen them.

         24                 Of the 2,200 there might have been a

         25  dozen or two.
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          2                 CHAIRPERSON REED: So the Department

          3  of Small Businesses, now, you have hearing authority

          4  over them? That's what is being said, right?

          5                 MR. MORAN: Yes, which is now the

          6  Business Integrity Commission.

          7                 CHAIRPERSON REED: Okay. And do we

          8  know of any of those fines now, or a finite dollar,

          9  which is what Council Member Recchia was asking?

         10                 MR. MORAN: I think what the Council

         11  Member was asking about before was about the

         12  Department of Sanitation violation, not Business

         13  Integrity Commission.

         14                 CHAIRPERSON REED: Okay. How about

         15  Department of Sanitation then?

         16                 MR. MORAN: Okay. Before I answer what

         17  the penalties are on this case, I'd like to look at

         18  the violations. I think it would be unfair to ECB to

         19  speak about what the penalties are, not even knowing

         20  what the Code is or know the history of the case.

         21                 CHAIRPERSON REED: Okay, many cases.

         22                 COUNCIL MEMBER RECCHIA: Many cases.

         23                 CHAIRPERSON REED: Okay, when we

         24  talked last month about this, I had said to you that

         25  one of my concerns really as it relates to
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          2  representing my constituents, I think all of us have

          3  this concern, is that it's very hard to figure out

          4  what the Environmental Control Board is, because

          5  really what in your testimony you've said, which is

          6  true, is it's an adjudicatory agency, and we had

          7  talked about even just coming up with a more

          8  user-friendly name, since in the testimony we

          9  recognized that most of this hasn't gotten anything

         10  to do in the narrow definition of environment. Have

         11  you come up with some ideas about how to refresh

         12  this agency, at least from a name perspective?

         13                 MR. MORAN: I have to say I thought

         14  you were coming up with a name.

         15                 CHAIRPERSON REED: My colleagues, you

         16  know, we can name -- you know, the Mayor wants to

         17  name things in the park --

         18                 MR. MORAN: We definitely --

         19                 COUNCIL MEMBER RECCHIA: The Bloomberg

         20  Collection Agencies for Small Business.

         21                 MR. MORAN: It would require a Charter

         22  change.

         23                 CHAIRPERSON REED: Do we do that

         24  before or after the election, Council Member

         25  Recchia?
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          2                 MR. FRIEDMAN: Seriously, it's

          3  something, we understood what you were saying and

          4  it's something we have started out talking

          5  internally about.

          6                 CHAIRPERSON REED: And we also asked

          7  you if there was some recommendations you were

          8  prepared to make about how to improve the efficiency

          9  or the operation, or if, in fact, maybe some of your

         10  responsibilities should be relieved and given to

         11  some other agency.

         12                 MR. MORAN: Well, I think we addressed

         13  some of our improvements with the NYCServ and the

         14  Internet adjudication and the interactive voice

         15  response. For us to state the second part of the

         16  question, I'm not comfortable answering that without

         17  consultation of issuing agencies.

         18                 CHAIRPERSON REED: I understand that.

         19  But it would be something that we would ask you to

         20  do. This thing, this elephant is bigger than the

         21  tent. So, we're trying to either, you know, add to

         22  the fabric of the tent, chop up the elephant,

         23  something's got to happen here. And I think that,

         24  you know, from the perspective of these business

         25  people, everybody would like to hear that.
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          2                 And it would make sense to me

          3  perhaps, have you considered hiring any outside

          4  people to look not only at the agency structurally

          5  but also in terms of the process?

          6                 MR. FRIEDMAN: We have not.

          7                 CHAIRPERSON REED: That might be

          8  something you entertain.

          9                 I want to thank you both for being

         10  here. Unless the Chair has another question?

         11                 CHAIRPERSON GENNARO: Yes. I just want

         12  to back up a little bit to a line of questioning

         13  that Chairman Reed was engaging you on regarding the

         14  fines and the increases and promulgation and the

         15  CAPA process, and I just want to back up one step

         16  from that. It might, you know, serve to help us all

         17  out here a little bit.

         18                 The Council, as Chairman Reed said,

         19  by local law sets the range of the fines, as this

         20  case was, you know, $25 to $100. And then the

         21  agencies, presumably perhaps in concert with ECB and

         22  you can help me how this process works, I think in

         23  order to be fair, in order to be equitable, in order

         24  to be sort of non-arbitrary, it wouldn't be good if

         25  someone in my neighborhood got a certain fine for
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          2  like a dirty sidewalk, that's a different fine than

          3  you would get in Staten Island, different fine than

          4  you would get in the Bronx, so presumably there is

          5  an attempt within the range specified by the Council

          6  for each violation that could be written by any of

          7  these agencies, to figure out like what we're going

          8  to be writing for in terms of X, Y, Z type of

          9  infraction.

         10                 Now, would that be something that the

         11  agency does, and then they make a recommendation to

         12  you guys, you know, where the Department of

         13  Sanitation, in terms of dirty sidewalks, we want to

         14  go, we have a range of this, we want to do X dirty

         15  sidewalks, and we want you to promulgate that?

         16                 MR. FRIEDMAN: That's correct.

         17                 CHAIRPERSON GENNARO: Because I think

         18  there is -- I think perhaps what you're trying to

         19  convey, and that is a big City, a lot of enforcement

         20  agencies, a lot of enforcement agents out there, and

         21  we want some consistency, we want some fairness, and

         22  what's a violation in one part of the City should

         23  cost the same in another part of the City.

         24                 If you can kind of walk us through

         25  the process by which agencies sort of use the range
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          2  of fines, figure out how they communicate it to you,

          3  and how it gets promulgated, and you also want to

          4  keep the law judges or whatever somewhat out of the

          5  process, because you don't want them exerting too

          6  much creativity. If you could walk us through that.

          7                 MR. FRIEDMAN: Sure. The process is

          8  more or less how you laid it out. The ECB has the

          9  authority under the Charter to impose civil

         10  penalties provided by law. So, the Board itself has

         11  the authority to promulgate rules and set the

         12  penalty. And what happens is the agency will come to

         13  the board and say exactly what you say, the range is

         14  25 to 100, we want it to be 50. And the Board will

         15  deliberate and decide 50 is reasonable, given what

         16  you have told us, $50.

         17                 What we have been doing is then going

         18  through the CAPA process where each time we approve

         19  this, well, not each time because we're probably

         20  going to be bundling them because the process is

         21  onerous, is we will publish in the City Record a

         22  notice of opportunity to comment, what the new

         23  penalty proposed is, have a public hearing, and then

         24  the Board will vote whether to adopt that penalty.

         25  And then it will be published again in the City
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          2  Record and it becomes a rule.

          3                 CHAIRPERSON GENNARO: And so the

          4  agency, when they write the violation, they write

          5  the prescribed --

          6                 MR. FRIEDMAN: Exactly.

          7                 CHAIRPERSON GENNARO:-- Number on

          8  there. As per agency, as per ECB, and then when it

          9  gets to be adjudicated, you know, you're looking for

         10  a situation where the adjudicating -- what do you

         11  call this person?

         12                 MR. FRIEDMAN: A hearing officer.

         13                 CHAIRPERSON GENNARO: A hearing

         14  officer.

         15                 So, the hearing officer, you don't

         16  want this hearing officer to have any kind of

         17  latitude, either the person is, you know, guilty or

         18  not guilty, and they pay the 50 or they pay nothing,

         19  but, you know, he or she can't say, you know, for

         20  your case 25 or 20 --

         21                 MR. FRIEDMAN: Exactly.

         22                 CHAIRPERSON GENNARO: So, you're not

         23  looking for them to have that ability?

         24                 MR. FRIEDMAN: That's correct.

         25                 CHAIRPERSON GENNARO: Okay. Have they
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          2  ever had that kind of ability? Is this something new

          3  that you want --

          4                 MR. FRIEDMAN: This is not something

          5  new.

          6                 CHAIRPERSON GENNARO: Not something

          7  new. They're just up down, 50, zero.

          8                 MR. FRIEDMAN: Right.

          9                 CHAIRPERSON GENNARO: Okay.

         10                 And, you know, with regard to the ECB

         11  and its structure and worst place within City

         12  hierarchy that, you know, something is certainly,

         13  you know, not only is it a matter for you to give

         14  some thought to, but certainly, I, as Chair of the

         15  Committee on Environmental Protection, with the ECB

         16  sort of under my purview, this will be the subject

         17  of discussions necessarily between myself and

         18  Chairman

         19  Reed and other interested parties.

         20                 Thank you.

         21                 MR. FRIEDMAN: Thank you. I just want

         22  to add that we are, ECB is a separate but also part

         23  of DEP, and as such, has the benefits of being

         24  separate with the benefits of being part of the

         25  larger organization, which cuts down on some of our
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          2  costs.

          3                 CHAIRPERSON REED: I know we have a

          4  couple of brief questions from my colleagues. But

          5  you said your budget was, whatever it was, $16

          6  million, that budget is separate, or that budget is

          7  a part of DEP's budget?

          8                 MR. MORAN: It's a, for lack of a

          9  better word --

         10                 CHAIRPERSON REED: A subset.

         11                 MR. MORAN: -- A subset, correct. We

         12  have control over it, DEP administers it for us.

         13                 CHAIRPERSON REED: Does ECB have a

         14  separate category in the Mayor's Management Report?

         15                 MR. MORAN: Within DEP, we're within

         16  --

         17                 CHAIRPERSON REED: Okay, thank you.

         18                 Council Members Gentile and Barron

         19  have questions. I hope we can try to ask them and

         20  answer them quickly so we can get on to the other

         21  people who have asked to have time to speak to us.

         22                 MR. GENTILE: Just briefly, Mr.

         23  Chairman. I just want to follow-up on Councilman

         24  Recchia's testimony.

         25                 Did I hear you say that if someone

                                                            75

          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2  mailed in their fine and they would pay a lower fine

          3  than if they came into a hearing?

          4                 MR. MORAN: No, that's not correct.

          5                 What happens is the penalty at a

          6  hearing for the most part -- the penalty at a

          7  hearing and the penalty for the mail-in violation

          8  are the same.

          9                 MR. FRIEDMAN: If they don't pay and

         10  they default, then there's a higher penalty.

         11                 COUNCIL MEMBER GENTILE: Right.

         12  There's no difference. Nobody runs the risk of

         13  paying a higher fine by coming into a hearing,

         14  rather than sending it through the mail?

         15                 MR. MORAN: No.

         16                 COUNCIL MEMBER GENTILE: They do. They

         17  would if you have the range, as we were just talking

         18  about.

         19                 MR. MORAN: I'm not quite sure how

         20  that would be. The penalty is established, say, for

         21  example, a Sanitation Code violation is 100, the

         22  maximum is 300 for certain classes of violations, if

         23  they decide to mail-in the penalty for that

         24  violation before the hearing date, that would be a

         25  hundred dollar penalty. If they decided to come in
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          2  for a hearing and they were found in violation, that

          3  would be a hundred dollar penalty.

          4                 If a respondent failed to appear at

          5  the hearing, and if for whatever reason they decided

          6  to pay the default amount, they're subject to a

          7  higher penalty, a higher default penalty.

          8                 But I would encourage respondent to

          9  receive a default penalty, and if it's early on, to

         10  say I would like a hearing, I want to challenge the

         11  violation. Come on in. And we entertain those.

         12                 COUNCIL MEMBER GENTILE: So, there's

         13  no chilling effect by not mailing in your payment

         14  but coming in to appear at a hearing?

         15                 MR. MORAN: None.

         16                 COUNCIL MEMBER GENTILE: Thank you,

         17  Mr. Chair.

         18                 CHAIRPERSON REED: Council Member

         19  Barron.

         20                 COUNCIL MEMBER BARRON: I just wanted

         21  to follow up on some of the Chairman's questions

         22  around new, promulgating rules and regulations

         23  through the CAPA process. And what you tried to do

         24  with the food vendors, really you felt there was an

         25  internal process that you have used for a long time,
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          2  to raise fees, minimum fees. And I think you wanted

          3  to raise it $250 to $1,000?

          4                 MR. FRIEDMAN: It wasn't that we

          5  wanted to raise it. It had been raised in the past,

          6  and we wanted to promulgate that into rule.

          7                 COUNCIL MEMBER BARRON: From 50 to

          8  1,000?

          9                 MR. FRIEDMAN: It had been raised by

         10  the Board, I'm not sure --

         11                 MR. MORAN: I believe in May of 2003

         12  it had been raised.

         13                 COUNCIL MEMBER BARRON: From 250 to

         14  1,000?

         15                 MR. MORAN: Right.

         16                 COUNCIL MEMBER BARRON: First of all,

         17  that's a huge, huge increase, you know, I think. And

         18  then the Manhattan Supreme Court judge said that was

         19  undemocratic, correct? In September of '04?

         20                 MR. MORAN: In essence, she stated

         21  that we should have gone through the CAPA and have a

         22  public vetting for those violations -- for those

         23  penalties. I'm sorry.

         24                 COUNCIL MEMBER BARRON: Right.

         25                 I just want to know, do you think
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          2  that penalty is rather steep, to say the least? And

          3  where does it stand now?

          4                 MR. FRIEDMAN: Where it stands now is

          5  Consumer Affairs and Department of Health brought a

          6  new proposal to the Board at last month's meeting.

          7  The Board voted to start the CAPA process again for

          8  general vendors and food vendors, and we are in the

          9  process of I guess drafting the language, and

         10  setting or going forward with the CAPA process,

         11  which means publishing in the City Record and

         12  setting a public hearing for people to testify on

         13  the proposal.

         14                 COUNCIL MEMBER BARRON: And is there a

         15  timetable for that?

         16                 MR. FRIEDMAN: I mean, the process

         17  usually takes three or four months, beginning to

         18  end. And I guess we're very close to the beginning.

         19  So, I assume we're going to have a public hearing

         20  some time end of February, probably in March.

         21                 COUNCIL MEMBER BARRON: And what

         22  justifies that increase from $250 to $1,000?

         23                 MR. FRIEDMAN: Well, I can't really

         24  speak to that, it's a proposal that Consumer Affairs

         25  had.
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          2                 COUNCIL MEMBER BARRON: What is your

          3  opinion of it?

          4                 MR. MORAN: I don't have an opinion.

          5                 MR. FRIEDMAN: Well, I don't really

          6  have an opinion.

          7                 COUNCIL MEMBER BARRON: He told you

          8  you didn't have an opinion?

          9                 MR. FRIEDMAN: He doesn't have an

         10  opinion either.

         11                 COUNCIL MEMBER BARRON: Oh. Oh.

         12                 Thank you, Mr. Chair.

         13                 CHAIRPERSON REED: Thank you. It's

         14  nice to see that Councilman Barron let you off the

         15  hook right there at that moment.

         16                 MR. FRIEDMAN: I was going to

         17  continue.

         18                 CHAIRPERSON REED: But I do thank you

         19  both, Mr. Moran, Mr. Friedman.

         20                 We are, I am quite serious and I know

         21  Council Member Gennaro is, as Chair of the oversight

         22  committee, to get to the heart of these matters

         23  here, because I think there are businesses out here

         24  that feel that something is not right with ECB.

         25                 You're sort of like in the middle of
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          2  a process, so I don't want to say you're the bad

          3  guys, but you can certainly help us to make things

          4  better.

          5                 I appreciate your coming, and we'll

          6  be looking forward to hearing from you again.

          7                 MR. FRIEDMAN: Well, I thank both of

          8  you for asking us to come in.

          9                 MR. MORAN: Thank you very much.

         10                 CHAIRPERSON REED: Thank you.

         11                 We are going to have the next panel,

         12  and while they're getting ready we're also going to

         13  take a vote from Consumer Affairs.

         14                 We're always unfair to those who come

         15  as panels who sit through a lot of testimony, but

         16  we're going to ask you to be brief with your

         17  testimony.

         18                 So we're going to hear from the

         19  construction world first.

         20                 Frank McArdle, Bill Ryan, Everett

         21  Cruz, and I think this is Moskowitz, Craig

         22  Moskowitz. Is that right? Yes, okay.

         23                 And then we are going to take

         24  testimony from Sung Soo Kim, Richard Lipsky, Sean

         25  Basinski and Robert Bookman. We're going to be out
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          2  of here by 1:00.

          3                 Is Billy here? Oh, okay. All right,

          4  just a minute.

          5                 This morning the Consumer Affairs

          6  Committee will vote on four very important pieces of

          7  legislation concerning Payday Lending. We have had

          8  several hearings on these proposals, and revised

          9  them based on comprehensive input from many

         10  witnesses, research from our staff and discussions

         11  with the Administration.

         12                 Pay day loans are small cash advances

         13  requiring repayment within a short period of time,

         14  usually under two weeks.

         15                 Fees on pay day loans normally range

         16  from 15 to 30 dollars on each hundred dollars

         17  advance. However, due to the duration of the loan,

         18  these often result in three to four digit interest

         19  rates when calculated on an annual basis.

         20                 Due to a complex multitude of federal

         21  laws and regulations, states and localities are very

         22  limited, unfortunately, in their ability to

         23  legislate the disclosure requirements of national

         24  and state charter banks lending institutions.

         25                 However, the Council finds that
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          2  predatory lending may be a severe threat to

          3  hard-working New Yorkers, and we intend to try to do

          4  something legislatively to remedy that.

          5                 Therefore, proposed introductory bill

          6  176-A would require pay day lenders that do not

          7  accept federally insured deposits or are not

          8  otherwise subject to the rules of the Board of

          9  Governors of the Federal Reserve System, Controller

         10  of the currency, FDIC or Office of Thrift

         11  supervision of the Department of Treasury, those

         12  organizations or businesses, we are mandating for

         13  them to provide unambiguous disclosure notice to

         14  each potential borrower so that he or she will have

         15  a clear understanding of the loan's terms.

         16                 The proposal also requires such

         17  lenders to monitor the demographics of the

         18  individuals, taking payday loans by recording their

         19  residential zip code and reporting that information

         20  to the Department of Consumer Affairs, and the

         21  Council quarterly.

         22                 Introductory Bill No. 177-A will

         23  require lending institutions that offer payday loans

         24  and promote their product on City-owned advertising

         25  space, to provide clear and conspicuous language
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          2  about the terms and conditions of the loan, such as

          3  annual interest rates and associated fees, so that

          4  consumers understand the true cost of payday loans,

          5  and can make informed decisions as to whether these

          6  loans make sense for them.

          7                 Additionally, the Committee will also

          8  vote on two proposed resolutions. Proposed

          9  Resolution 138-A calls upon the United States

         10  Congress to pass and the President to enact

         11  legislation amending the current federal banking

         12  laws to eliminate the loophole that permits

         13  out-of-state lending institutions to import their

         14  home interest rate, and avoid New York State's usury

         15  caps.

         16                 This legislation would help protect

         17  consumers from the precarious costs associated with

         18  payday loans.

         19                 Finally, Resolution 246-A calls upon

         20  the Metropolitan Transit Authority and its

         21  subsidiaries to stop leasing advertising space to

         22  payday lenders. Alternatively the resolution asks

         23  that the Metropolitan Transit Authority require

         24  payday loan companies to disclose pertinent

         25  information again, such as the interest rates and
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          2  fees.

          3                 Before we proceed, I'd like to just

          4  take the opportunity to thank Council Members

          5  Comrie, Nelson and Sears for bringing this important

          6  issue to the Council's attention and for helping to

          7  raise public awareness.

          8                 I would also like to thank the

          9  Administration, particularly the Department of

         10  Consumer Affairs who has worked closely with us, to

         11  ensure this legislation would be effective as

         12  possible, particularly given the confines of the

         13  State and federal law.

         14                 We, as the City Council, really want

         15  to try and allow people to understand what it is

         16  they're getting into when they take their paychecks,

         17  which in and of themselves are often not enough to

         18  provide for their family's need and in some

         19  desperation end up trying to borrow money prior to

         20  their pay, and really end up with just this huge

         21  vast debt that overwhelms them in a short period of

         22  time. It's a practice that is predatory in nature.

         23                 We are limited, unfortunately, as a

         24  locality, because of federal regulations that

         25  basically give banks permission to steal money from
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          2  poor people. That was editorial.

          3                 So, within that construct, the

          4  Department of Consumer Affairs, the Administration

          5  and the Council, have worked to put these, I think

          6  four very good pieces of legislation together to

          7  address the question as best as we can within our

          8  jurisdictions.

          9                 So, having said that, I'd like to

         10  have the roll called for a vote on all four of those

         11  combined. Thank you.

         12                 COUNCIL CLERK: Council Member Reed.

         13                 CHAIRPERSON REED: Aye on all.

         14                 COUNCIL CLERK: Addabbo.

         15                 COUNCIL MEMBER ADDABBO: Aye on all.

         16                 COUNCIL CLERK: Barron.

         17                 COUNCIL MEMBER BARRON: Aye on all.

         18                 COUNCIL CLERK: Gentile.

         19                 COUNCIL MEMBER GENTILE: Aye on all.

         20                 COUNCIL CLERK: By a vote of four in

         21  the affirmative, zero in the negative and no

         22  abstentions, all items are adopted.

         23                 Council members, please sign the

         24  Committee reports.

         25                 CHAIRPERSON REED: Thank you very
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          2  much.

          3                 I'd like to try to hold the record

          4  open for as long as this hearing, in the event that

          5  other colleagues, I know all of the Committee is in

          6  support of this legislation, but I'd like to give

          7  them an opportunity to be on the record.

          8                 Thank you very much.

          9                 Now, back to the other business at

         10  hand. Did you guys draw straws or something over

         11  there? Did anybody decide who is first?

         12                 Okay, light is off, the microphone is

         13  on.

         14                 MR. McARDLE: My name is Frank

         15  McArdle. I represent the General Contractors'

         16  Association of New York.

         17                 CHAIRPERSON REED: I'm sorry. Please

         18  start again.

         19                 MR. McARDLE: Yes. Good morning. My

         20  name is Frank McArdle. I'm the Managing Director of

         21  the General Contractors' Association of New York,

         22  and I'm here today to speak on behalf of the heavy

         23  construction industry in New York City.

         24                 I want to begin by thanking you for

         25  holding this hearing, because I think it is the most
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          2  important hearing. I think the words you will hear

          3  from us are perhaps not as positive as you would

          4  have heard from others, but it is important that you

          5  hear them.

          6                 I come as well as someone who at one

          7  point in his career was the Chair of the

          8  Environmental Control Board, and who can speak to

          9  some of the history that changed the Environmental

         10  Control Board from what was in 1978 a Board

         11  functioning basically to adjudicate some very

         12  technical issues about compliance with the City's

         13  noise and air quality requirements to what is

         14  perceived today by contractors to be an unfair,

         15  unjust, and partial end product to what they

         16  considered to be fairly draconian and inconsistent

         17  enforcement of the City's codes of conduct on the

         18  business community.

         19                 You will see in my testimony that I

         20  draw some very strong words to your attention. Quite

         21  frankly, I have not found a single person in the

         22  construction industry in New York City who considers

         23  the whole process, and you have to consider the

         24  whole process from the development of the codes to

         25  the adjudication of the codes, to be fair and
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          2  balanced in any way, shape or form.

          3                 Much is said about the Environmental

          4  Control Board. It takes a lot of blame for what is

          5  an entire process of code formulation, and code

          6  summons issuance and ultimate adjudication.

          7                 And I point out in my testimony, and

          8  I'll point out to you today, that you, the City

          9  Council, are in fact a central part of this. You

         10  write the administrative code, and you have,

         11  unfortunately, bought into the fundamental issue,

         12  which comes each year from OMB, starting with

         13  revenue targets all the way through budget adoption,

         14  that this is somehow a less painful way of

         15  extracting revenue than in fact taxing people, but

         16  in the business communities' view in New York City

         17  and the construction communities' particularly, this

         18  is in fact nothing more than another tax that they

         19  will have to pay. Many would use the term extortion

         20  in applying their views to what happens.

         21                 They're particularly concerned,

         22  because these are codes of conduct we're talking

         23  about, and they are unaware of any single incident

         24  in which the City of New York, when it violates

         25  these codes, ever pays that fine, ever works through
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          2  the ECB to sanction individuals. And yet, every day

          3  in the streets of the City of New York, construction

          4  contractors find themselves faced with the issuance

          5  of violations on very limited standards to be

          6  delivered to the ECB where the ECB is required as a

          7  matter of law to consider the issuance of prima

          8  facie case, where you have administrative law judges

          9  with no discretion as to the amount and you heard

         10  that earlier, where factual reputation is

         11  extraordinarily difficult, where you have

         12  Administrative Law judges paid well at the low end

         13  of what is the appropriate amounts that you should

         14  be paying for judicial expertise in the City of New

         15  York, and ending up in essence being something that

         16  contractors believe simply is a process to take

         17  money, in our case, public works contractors, from

         18  the capital budget and transfer it into the general

         19  fund. Because at the end of the day, not one single

         20  contractor pays that bill. In our case that money

         21  comes out of the capital budget projects, flows

         22  through the ECB with a transaction cost, end up in

         23  the general fund. In the case of the street

         24  plumbers, comes out of the pocket of the homeowner,

         25  into the ECB and into the general fund. That's what
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          2  this process is about. You have a chance to look at

          3  this process, consider again issues that were not as

          4  fully addressed as I wish they had been, when in

          5  1978 the proposal to absorb the Sanitation summonses

          6  out of the Civil Courts and Criminal Courts, was

          7  done as a matter of improving service for the

          8  public. It ends up all this has been in all of those

          9  years is just one more way for the City to take

         10  money.

         11                 If you think I'm wrong, consider what

         12  your Mayor and my Mayor said in his budget

         13  presentation, more Sanitation police, more

         14  summonses, more money. They don't make it down in

         15  the basement at 125 Worth, they take it out of the

         16  pockets of people, largely businesses. The groups

         17  you'll hear from today with the groups you heard at

         18  the Noise Code hearings the other day. The Nightlife

         19  Association and others will tell you that the end

         20  product of that code today are violations that they

         21  end up having adjudicated at ECB with no chance of

         22  defending no professional evaluation of what

         23  occurred.

         24                 That's the concern we all have, and I

         25  have with me three contractors who will tell you
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          2  much more than I can about what actually happens in

          3  this process.

          4                 CHAIRPERSON REED: Thank you. I just

          5  want to also suggest to all those who are testifying

          6  today, those are very powerful words and I'm

          7  impressed just with your knowledge and understanding

          8  of this Mr. McArdle, but also, we're going to have

          9  follow-up hearings but we also want recommendation.

         10  Because, you know, a lot of us are feeling like this

         11  ECB thing is just --

         12                 MR. McARDLE: If you want some now, I

         13  can give them to you. I want to hear from others.

         14                 CHAIRPERSON REED: We'll hear from

         15  them briefly. I'm sure they want to give us an

         16  anecdote or two. I'm going to excuse myself for a

         17  moment, but that is part of what we want to do.

         18                 Thank you.

         19                 MR. RYAN: We can't really talk about

         20  this unless we visit what puts us in ECB Court.

         21                 I'm sorry. My name is Bill Ryan from

         22  Tully Construction. We're an 80-year-old New York

         23  City-based paving contractor, and at peak season we

         24  employ approximately 500 men and women.

         25                 We can't really visit this issue

                                                            92

          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2  unless we discuss --

          3                 CHAIRPERSON GENNARO: Could you speak

          4  right into the mic?

          5                 No, you have to turn it on, but

          6  you've got to pull the microphone piece closer to

          7  you.

          8                 MR. RYAN: We can't really visit this

          9  issue unless we discuss what puts us there.

         10                 The bulk of our summonses are issued

         11  by New York City Department of Transportation, and

         12  we had meetings with Commissioner Weinshall and what

         13  they say is that the company line is they're not

         14  looking for compliance and enforcement, they're

         15  looking for compliance.

         16                 We're here to tell you loud and clear

         17  that's not the case.

         18                 There are two vehicles that exist

         19  within New York City Department of Transportation

         20  that demand immediate compliance. One is a DOT

         21  housekeeping worksheet; the other one is a

         22  corrective action request.

         23                 As we get more and more summonses, we

         24  get less and less of these.

         25                 I haven't seen a housekeeping
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          2  worksheet in about three years. What that is is a

          3  New York City Department of Transportation

          4  representative will come to a job site, and he or

          5  she will fill out the request that they want

          6  immediate compliance on, and they must be done, or

          7  the next day you get the summonses.

          8                 That's not the case anymore. Our

          9  inspections are done after hours. They come when

         10  there's no workers on site to take care of the

         11  situation, and then the summonses are mailed to our

         12  office about a month later. There is no way that we

         13  can do any corrective action, if we find out about

         14  the violation a month after they observe it.

         15                 The other problem we have is that

         16  when we get to ECB -- I'm sorry, Mr. Ryan, did you

         17  say at some point there was an understanding that

         18  they would come at the time that the work was being

         19  done and that you could correct it and that that is

         20  not happening anymore?

         21                 MR. RYAN: That's correct.

         22                 The first way is a housekeeping

         23  worksheet, in which they visit the site and then

         24  they come back the next day and if you haven't

         25  corrected those violations, they give you the
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          2  summonses.

          3                 The other --

          4                 CHAIRPERSON REED: That's an unwritten

          5  procedure?

          6                 MR. RYAN: No, that's a written

          7  procedure.

          8                 CHAIRPERSON REED: Okay.

          9                 MR. RYAN: The other one is a

         10  corrective action request, which they call the

         11  office and they'll say we want this corrected in 24

         12  hours, and then to back up that phone call they'll

         13  send us a sheet, and they'll say we want you to do

         14  this or that.

         15                 It's got to be done within 24 hours

         16  or you're getting the summons.

         17                 Those things don't exist anymore. The

         18  only thing we get is a summons approximately one

         19  month after the violation is issued. There's no way

         20  that we can correct these situations. These

         21  violations, which sometimes are oversights, can

         22  exist for a month before we even know about them.

         23                 The inspections are done after hours,

         24  the summons will come to our office a month after

         25  they've seen them. Then once at the Environmental
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          2  Control Board, we find that the hearing always set

          3  for Department of Transportation is always 8:30, and

          4  there's probably not a person in this room that has

          5  had a hearing at 8:30.

          6                 The people stroll in about 9:30. They

          7  get to some hearings around 10:00.

          8                 Now, if you do get there, you've got

          9  to get there at 8:30, because if a lawyer gets ahead

         10  of you and they've got 40 or 50 cases, you're there

         11  all day. So, we really are looking at this as a cost

         12  of doing business. When we look at the summons we

         13  say, can we spend all day down there, and then when

         14  we get down there, if we point out a violation,

         15  they'll amend the summons, rather than dismiss it.

         16                 And those are just some of the

         17  inequities that we would like to point out.

         18                 The other thing, as Frank mentioned,

         19  as a paving contractor, we have permits that we have

         20  to file and times that we have to do our paving.

         21                 New York City Department of

         22  Transportation, they pave whenever they want,

         23  wherever they want. We had two jobs back to back on

         24  the Belt Parkway. Tully Construction, you can do

         25  your work at 4:00 in the morning, and you have to be
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          2  off the road by 6:00 a.m. New York City DOT did

          3  theirs Monday to Friday 9:00 to 5:00.

          4                 Thank you.

          5                 CHAIRPERSON REED: Thank you.

          6                 MR. MOSKOWITZ: Good afternoon,

          7  Chairmen. My name is Craig Moskowitz. I'm here to

          8  represent E.G. Clemente Contracting Corporation of

          9  Staten Island. I'm the head civil engineer for the

         10  company.

         11                 The company has been in business for

         12  approximately 40 years, and I'd just like to address

         13  some concerns concerning first off actually to

         14  expand on what this gentleman from Tully

         15  Construction mentioned about corrective action

         16  reports.

         17                 We have actually, we're in the middle

         18  of winding down operations, and I'm going to go work

         19  for his sons who formed their own corporation. Well,

         20  the Corrective Action Reports, a major problem is

         21  that we're receiving these reports three years after

         22  the fact, in some cases for the first time, when

         23  we're winding down operations, we see final payments

         24  as final acceptance on projects. It doesn't seem to

         25  make any logical sense.
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          2                 I'm not going to pinpoint anyone in

          3  particular, as I don't know who is really

          4  responsible in the end, but it seems like the ECB

          5  with the DOTs, some groups of people are not doing

          6  their jobs correctly. We've received the money

          7  already, you know, they're telling us to go out and

          8  correct potholes, pothole repair, restore sidewalks,

          9  restore curb. This is ridiculous.

         10                 I mean, what, you know, they want to

         11  have field meetings at the time. Sure, you know,

         12  we'll take eight hours out of our day if we have to,

         13  we'll take a full day and have a field meeting and

         14  go around to different locations, whether it be in

         15  the Borough of Queens, Staten Island or Brooklyn.

         16  That's fine, because we've always done good work,

         17  and we've had a great reputation to work in all five

         18  boroughs of the City of New York over the past 40

         19  years.

         20                 One of the other problems is, when we

         21  take out permits, say, for example, we're doing work

         22  at an intersection. We have to take out permits

         23  extending to the block the next block, in either

         24  direction, including side streets. Sometimes we're

         25  not doing work on those side streets. Sometimes
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          2  their contracts overlap. How can somebody who sits

          3  behind a desk, the majority of each and every day

          4  who is not out in the field constantly on these

          5  projects, you know, send us a Corrective Action

          6  Report which eventually turns into one of these

          7  summonses which lands us in ECB to do something like

          8  this.

          9                 When I made a phone call last week to

         10  the DOT, they told me, they said, well, we send CARs

         11  to each contractor that work in that area, well, I

         12  think that's the wrong answer. I think somebody,

         13  they're not doing their homework, and it's very

         14  frustrating. That's one of my concerns.

         15                 The other one is it seems like, like

         16  this gentleman Frank was mentioning earlier, that

         17  they're out to meet quotas, kind of like the Police

         18  Department. And that's wrong. You know? I mean, we

         19  have to hire outside legal counsel to defend us

         20  every time we go to the ECB. I mean, we get these

         21  exorbitant amounts -- exorbitant invoices in the

         22  mail that have to be paid, I mean because we are not

         23  going to represent ourselves. You know, really you

         24  should have professional counsel to represent you.

         25  Even though it seems like 98 percent of the time, we
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          2  have to pay roughly $500, even more in some cases.

          3                 A couple other things I wrote down

          4  here. We have something called a "hold harmless

          5  letter," which, you know, we sent to our insurance

          6  broker. We sent to our insurance company and sent to

          7  the City, it's kind of like identifying the City of

          8  any liability, which I think maybe that should be

          9  looked at again. I really don't think it's right.

         10  The last time it was reviewed, the process, but I

         11  mean it's kind of like the contractor is held a

         12  hundred percent responsible for each claim, each

         13  occurrence.

         14                 Sometimes we also receive legal

         15  documents not really meant for us from the ECB. At a

         16  case two weeks ago we received three NOVs that were

         17  meant for somebody else. You know, and we have to

         18  spend our time on the phone, you know, calling the

         19  ECB, saying, you know, we never owned these

         20  properties, we never -- we're not really in

         21  violation. So, you know, we send letters out too.

         22  This is time, you know, we can spend on a

         23  construction project, trying to be profitable, and

         24  it's spent defending ourselves.

         25                 So, there's one other thing, too.
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          2  Actually, I know you had this Noise Control hearing

          3  already, but I know the ECB also issues violations.

          4                 CHAIRPERSON GENNARO: Okay, I'll give

          5  you just a little bit of latitude to -- if you're

          6  interested in presenting testimony for a hearing

          7  that we had last week.

          8                 MR. MOSKOWITZ: Okay.

          9                 CHAIRPERSON GENNARO: So, please,

         10  quickly, if you have anything on the noise thing. I

         11  don't want to take away from others.

         12                 MR. MOSKOWITZ: Okay.

         13                 CHAIRPERSON GENNARO: Because we had

         14  that hearing. But quickly, please.

         15                 MR. MOSKOWITZ: One major thing, I

         16  mean, I'm not sure if anybody mentioned it, but with

         17  the equipment there's not much latitude. You know, I

         18  mean, we get manufacturers equipment, whether it be

         19  a jackhammer, you know, a back hoe, any other kind

         20  of equipment pertinent to a construction project

         21  that we use in the City of New York.

         22                 You know, some of these items come

         23  with mufflers, cause some of the noise to dissipate.

         24                 CHAIRPERSON GENNARO: Frank had spoken

         25  to that at the hearing. Perhaps you and I could
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          2  speak separately.

          3                 MR. MOSKOWITZ: Okay, great.

          4                 CHAIRPERSON GENNARO: I don't want to

          5  take up more committee time on this topic.

          6                 MR. MOSKOWITZ: Okay, that's pretty

          7  much it.

          8                 CHAIRPERSON GENNARO: Thank you. And I

          9  believe there's one more witness on this panel? Mr.

         10  Cruz, is that right?

         11                 MR. CRUZ: Yes.

         12                 CHAIRPERSON REED: Don't go away, Mr.

         13  McArdle now. I want to hear those recommendations.

         14                 MR. CRUZ: Okay, good afternoon. My

         15  name is Everett Cruz. I'm with JR Cruz Corp. I am a

         16  heavy construction contractor. I have been doing

         17  work in the City of New York for over 30 years.

         18                 The work we perform for the City

         19  includes construction of sewers, watermains, curbs

         20  and roadways. Our jobs typically encompass large

         21  numbers of streets in a large area, and has

         22  durations from anywhere from one to three years.

         23                 I come here today to relate to you

         24  some of the problems our industry has had with the

         25  Environmental Control Board and to say that the
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          2  recent increase in fines is only going to make a

          3  terrible situation much, much worse.

          4                 The biggest problem we have with the

          5  ECB is the duplication or overlapping of oversight,

          6  and double jeopardy.

          7                 Unlike vendors and homeowners, our

          8  jobs are already inspected every day by full-time

          9  inspectors. These inspectors are from the City or

         10  consultants hired by the City. The City, through

         11  these inspectors, can enforce regulations, and can

         12  impose monetary penalties for violations through our

         13  contract.

         14                 Many times we satisfy all

         15  requirements with these City inspectors, and then an

         16  ECB inspector will come along in the middle of the

         17  work day, and decide that this or that is not right,

         18  without seeing the larger picture.

         19                 For example, we once received a

         20  violation from the Environmental Control Board for a

         21  depression running alongside a roadway. This

         22  depression was designed to be there for proper

         23  drainage around a blue belt area, was put there at

         24  the direction of the City.

         25                 We then had to spend time in court,
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          2  try to explain to a judge that the City wanted it

          3  this way, and that's not easy.

          4                 In another example, we have received

          5  an ECB violation for blocking fire hydrants with our

          6  vehicles. These fire hydrants were being installed

          7  by us, okay?

          8                 We received ECB violations for work

          9  that was done by Con Ed, because we're there but Con

         10  Ed comes usually before us. KeySpan is another

         11  company that comes before us and does work to remove

         12  their facilities or whatever. They'll come in and do

         13  their work. Later on they see a pothole, or they see

         14  something in the way, they give us the violation, we

         15  have to go to court again and explain that this was

         16  not ours and so forth and so on.

         17                 CHAIRPERSON REED: Were they

         18  dismissed?

         19                 MR. CRUZ: Some are. Some aren't. It

         20  depends on how well you can convince the judge that

         21  it wasn't yours. And my next point that I'm going to

         22  get up to. I can go on and on because this is a

         23  really ridiculous situation. In the past three years

         24  we've received over 200 violations. In the past

         25  three years. Even while we have inspectors,
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          2  full-time inspectors, we received 200 violations

          3  from the ECB.

          4                 Incidentally, people --

          5                 CHAIRPERSON REED: I'm sorry, sir.

          6  You're not getting the fine from the ECB; you're

          7  getting it from another agency, Department of

          8  Transportation?

          9                 MR. CRUZ: Right, the ECB is issuing

         10  the fine, the violation, I guess, and --

         11                 CHAIRPERSON REED: No. No. So, the

         12  agency is giving you the fine. What agency is giving

         13  you these fines?

         14                 MR. CRUZ: Environmental Control

         15  Board.

         16                 CHAIRPERSON REED: No, I wasn't trying

         17  to confuse you. But that's the arm that hears the

         18  violation. So, you're in contracting, and you're

         19  doing street repairs, that's probably the Department

         20  of Transportation.

         21                 MR. CRUZ: Although the summons reads

         22  on top, it says "Environmental Control Board."

         23                 CHAIRPERSON REED: Okay, well, I can

         24  see where you're easily confused. But they don't

         25  actually issue summonses.
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          2                 MR. CRUZ: Okay.

          3                 CHAIRPERSON REED: So, it's the agency

          4  which you have a contract with that has jurisdiction

          5  over the work thing that you're doing.

          6                 MR. CRUZ: Right. Well, our contract

          7  is with the DDC. Not with the DOT.

          8                 CHAIRPERSON REED: Okay.

          9                 MR. CRUZ: Maybe I'm confused.

         10                 CHAIRPERSON REED: Technically -- part

         11  of the reason why we're having this hearing.

         12                 MR. CRUZ: Yes.

         13                 CHAIRPERSON REED: In their own

         14  testimony, and they're not allowed -- they don't go

         15  out and give violations, they just hear it. But what

         16  you're saying is it's on a standard form that says

         17  Environmental Control Board.

         18                 MR. CRUZ: Right.

         19                 CHAIRPERSON REED: But it's probably

         20  whatever agency you were either contracted with or

         21  have oversight of, if it's DOT --

         22                 MR. CRUZ: Okay.

         23                 CHAIRPERSON REED: -- In the

         24  particular case of what you're doing.

         25                 MR. CRUZ: Okay.
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          2                 CHAIRPERSON REED: ECB could say the

          3  beef that you have is with that agency.

          4                 MR. CRUZ: Okay.

          5                 CHAIRPERSON REED: And those fines.

          6  ECB is just a hearing authority.

          7                 MR. CRUZ: I understand.

          8                 CHAIRPERSON REED: Okay?

          9                 MR. CRUZ: I understand.

         10                 And then we have the problem of

         11  unfair violations. Most of these so-called

         12  violations that are cited are witnessed by an ECB

         13  inspector in the middle of a work day, on streets

         14  for which we have permits to work from 7:00 a.m., to

         15  6:00 p.m. By the end of that day, these so-called

         16  citations are rectified as part of our daily

         17  routine.

         18                 The inspector then shows up in court

         19  months later with an outer context photograph taken

         20  at say 10:17 a.m., depicting a pile of debris. This

         21  debris is often our construction material needed to

         22  build the job and was undoubtedly cleaned up before

         23  the end of the 6:00 p.m. work day.

         24                 This happens often.

         25                 Another problem, and this relates to
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          2  what I said previously, is late service.

          3                 Inspectors from the ECB will visit a

          4  job site, write up a violation and then rather than

          5  give it to someone on the site, they mail the NOV to

          6  the Secretary of State in Albany to be served on our

          7  registered agent.

          8                 They claimed that at the time there

          9  was no company officer around to serve the summons.

         10  They say that some contractors have successfully

         11  argued that service was faulty when NOVs have been

         12  given to unauthorized people.

         13                 To address this problem, and at their

         14  request, we have written them certified letters

         15  giving them authorization to deliver NOVs to anybody

         16  on site that works for the company. Despite this,

         17  they continue to send NOVs to Albany, and then we

         18  eventually get the NOV a month or more later. This

         19  is very unfair.

         20                 CHAIRPERSON REED: Can you wrap up for

         21  us?

         22                 MR. CRUZ: Yes, I will.

         23                 This prevents our ability to defend

         24  ourselves properly.

         25                 All of our contracts mandate that we
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          2  maintain an office trailer paid by the City and

          3  located on the job site. There is no excuse for not

          4  giving us timely notice the same day of an alleged

          5  violation.

          6                 Besides this, if there really is a

          7  health and safety issue, shouldn't they want as

          8  public servants to get the problem rectified as soon

          9  as possible?

         10                 One last thing. We also have a

         11  problem of no discovery rights. We have never been

         12  able to get discovery before a trial. We ask for

         13  information or photographs of the violation so we

         14  can mount the proper defense, but our request is

         15  ignored.

         16                 We then go to court months after the

         17  alleged violation occurred to defend ourselves

         18  without knowing any of the facts involved.

         19                 When we try to introduce new

         20  exculpatory evidence on appeal, the judge says that

         21  our evidence should have been brought in at the

         22  first hearing.

         23                 How can we know what evidence we need

         24  at the trial if we can't get discovery.

         25                 In conclusion, the City is already
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          2  monitoring our projects, and therefore Environmental

          3  Control Board involvement is redundant and unfair.

          4                 The dramatic increase in fines is

          5  only to take a bad situation and make it much worse,

          6  and will contribute to the spiraling increase in

          7  construction costs for the public.

          8                 Thank you for your time.

          9                 CHAIRPERSON REED: Yes, thank you very

         10  much.

         11                 I know the Chair of Environmental

         12  Protection has some questions for you guys, but I

         13  need to just open the vote again on the Payday

         14  Loans, Intro. 176-A, Intro. 177-A, Reso 138-A, and

         15  Resolution 246-A.

         16                 Would the clerk call the roll?

         17                 COUNCIL CLERK: Council Member Liu.

         18                 COUNCIL MEMBER LIU: I vote yes on all

         19  items.

         20                 CHAIRPERSON REED: Thank you.

         21                 Council Member Gennaro.

         22                 CHAIRPERSON GENNARO: Thank you. Thank

         23  you, Council Member Reed.

         24                 John, if I could just beg your

         25  indulgence just for a second here, if I could?
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          2                 Just by way of getting some of your

          3  problems fixed, as Council Member Reed made mention

          4  of during his remarks during your testimony, you

          5  really have issues with the agencies that are giving

          6  out the violations. You know, DOT or whomever it is.

          7  It seems in this case it's DOT that's doing unfair

          8  or arbitrary enforcement, not giving you a -- you're

          9  not getting your rights looked after by the DOT

         10  which is not so much an ECB issue, but to the extent

         11  that you would like to, in talking to myself and the

         12  Chair of the Transportation Committee John Liu, I'm

         13  sure John, through his good auspices, and the Chair

         14  of the Transportation Committee, could try to

         15  instill basic fairness to your industry, because I'm

         16  sure he is very much for that.

         17                 With regard to your other issue, Mr.

         18  Cruz, right? About discovery, I don't know whose

         19  bailiwick that would fall under, and that's part of

         20  your testimony that really intrigued me. Your

         21  ability to sort of mount an adequate defense. And

         22  Phil is whispering over here to me that would be --

         23                 CHAIRPERSON REED: It sounds like ECB

         24  to me.

         25                 CHAIRPERSON GENNARO: So, that sounds
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          2  like that falls within the purview of ECB, and that

          3  certainly is of interest to us that they do what

          4  they have to do in order to give you basic fairness

          5  and give the ability, you know, to mount a common

          6  sense defense which you cannot do if you don't have

          7  any access to what the violations are, or have no

          8  real discovery process.

          9                 So, with that said, I'd like to, you

         10  know, you folks make arrangements with John Liu as

         11  appropriate so that he could go after the DOT to

         12  give you basic fairness. If there are other agencies

         13  that are kind of sticking you, please let us know

         14  what they are, and we can prevail upon them.

         15                 With regard to your discovery issue,

         16  that's something we'll take up directly with ECB.

         17                 Those are the comments that I had,

         18  Mr. Chairman. If you had anything else you wanted to

         19  offer?

         20                 CHAIRPERSON REED: Council Member Liu

         21  wanted to address some of these issues.

         22                 COUNCIL MEMBER LIU: Thank you very

         23  much, Mr. Chairman. To Chair Gennaro, the issues

         24  that led us to hold this hearing are of critical

         25  importance to many of the people doing business with
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          2  the City, as well as other entities that aren't

          3  necessarily doing business with the City but are

          4  regulated.

          5                 In 2003 we passed a law that began to

          6  regulate the use of newsracks on City sidewalks, and

          7  from that law there was a great deal, there was a

          8  substantial amount of difficulty with regard to the

          9  DOT's enforcement and the ECB's adjudication

         10  process, and we're continuing to look to clean that

         11  up a bit.

         12                 Certainly when it comes to street

         13  permits, permits for work done on the streets, that

         14  is something that I believe needs to be fixed as

         15  well, both from the enforcement end, as well as

         16  through the adjudication process.

         17                 Thank you very much, Chairman Gennaro

         18  and Chairman Reed, for holding this hearing.

         19                 MR. McARDLE: Could I speak to the

         20  point you made, Chairman Gennaro; and that is, that

         21  the problems that arise in code enforcement, which

         22  start with the way in which the code is written with

         23  some very vague, and as I call them, weasel words in

         24  the code that allow you to write a violation almost

         25  any circumstance.
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          2                 It extends from that through the

          3  quality control or lack of it on that enforcement

          4  agent that's writing, but much more precisely gets

          5  to where ECB becomes part of the problem and not

          6  part of the solution.

          7                 If every violation is treated as a

          8  prima facie case of being right, okay? And if

          9  they're allowed to be amended, okay, you get an

         10  extraordinarily high rate at which they are in fact

         11  said to be correct in every aspect. But that's not

         12  the fact of the matter. The fact is that they are

         13  not. They are writing the kinds of violations we

         14  talked about, about Fire Hydrants that are not even

         15  in service against those contractors, against street

         16  contractors who are trying to follow, you know, what

         17  is in the best interest of the homeowner to find

         18  themselves confronted with additional costs they

         19  have to put on.

         20                 When you can't rebut, when you cannot

         21  discover, when you cannot contend, okay, you create

         22  for the writing agency kind of a sense that they're

         23  hitting 980, okay? In reality, they're probably no

         24  better than 260 hitters, but because everything

         25  counts so-to-speak, almost like everything is a home
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          2  run, they have these huge scores, but no one really

          3  knows what the facts are. Every time that you would

          4  approach an agency, they will tell you, they have to

          5  be doing it right because 98 out of a hundred ECB

          6  get accepted, okay? Even when you can, in fact,

          7  confront them with failed prima facie conditions on,

          8  they will amend and reissue. So, you have no chance

          9  to really establish the factual accuracy of the

         10  summonses, and what that says of the quality of the

         11  summonses.

         12                 At the end of the day, these codes

         13  are intended to create quality of life in the

         14  communities.

         15                 They have been transmogrified (sic)

         16  by the budget process, and I was part of this so I

         17  can speak to this issue very well, during the fiscal

         18  crisis and ever since to raise money.

         19                 You, yourself, talked about their

         20  being $650 million out there in somebody's pocket as

         21  if this is going to solve a problem.

         22                 Well, it's in somebody's pocket

         23  because of a variety of circumstances, not correctly

         24  issued, what have you, but if you take that 650 out

         25  of somebody's pocket and put it into the general
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          2  fund, what have you achieved? Have you, in fact,

          3  achieved the intent of the codes as they were

          4  written in the first place, which is to, in fact,

          5  have a fair regulation of the quality of life in the

          6  City of New York.

          7                 You have all been part of the how

          8  many letters on the sign and awning constitute

          9  inappropriate regulation, okay? I must tell you, I

         10  don't think anybody in the City of New York

         11  physically injured by having an awning with too many

         12  letters on it. But that did become an issue which

         13  came to the Council. And again you have to go back

         14  and start at the very beginning, which is why are

         15  these codes written the way they are?

         16                 In some cases, I hate to tell you

         17  this, you helped write them to raise money. This was

         18  Sanitation's 18 inch rule, okay? What were you

         19  responsible as a home owner? They still sweep,

         20  certainly in my neighborhood, and I hope in yours.

         21  Have to move the cars a couple of times a week,

         22  everybody does it. But the homeowner is still

         23  responsible and violations get issued.

         24                 Are we achieving in each neighborhood

         25  the quality of life? Does that neighborhood have
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          2  anything to say about what is enforced and how is it

          3  enforced to create the ambiance that they want in

          4  their neighborhoods? An ambiance that's got to

          5  reflect not just the people who happen to reside

          6  there, the people who do business there, the people

          7  who do business there on a regular basis, the people

          8  who are there causally. We've really got to rethink

          9  this whole process.

         10                 As I said, for the contractors here,

         11  we just pass it on. You know, it's not something

         12  that sticks to us. It becomes something you have to

         13  put in your bid, because you know if you don't, it

         14  will come out of your pocket. But at the end of the

         15  day that is the taxpayer who pays it, or in the case

         16  of the restaurant, it's the customer coming in if

         17  the restaurant survives. This is what the Nightlife

         18  Association will tell you, or anybody else.

         19                 This gets passed on. But is it

         20  getting what it's supposed to get, which is a better

         21  quality of life in the neighborhood? And all of

         22  these sanitation summonses that are issued produce a

         23  cleaner street, a cleaner neighborhood. Are there

         24  other ways to do that? That's really the point that

         25  we'd want to talk to you about. And it gets both to
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          2  the agencies and to the ECB.

          3                 CHAIRPERSON GENNARO: Just to respond

          4  to Frank, yes, I guess the challenge before us is to

          5  transform your lofty words into course of action

          6  that we can in some reasonable way try to put

          7  forward.

          8                 MR. McARDLE: We stand ready to work

          9  with you.

         10                 CHAIRPERSON GENNARO: So, I certainly

         11  look forward to engaging you and those that you

         12  represent in how we can do that.

         13                 MR. MOSKOWITZ: Could I say one thing?

         14                 CHAIRPERSON GENNARO: Yes, just very,

         15  very quickly because we have other panels.

         16                 MR. MOSKOWITZ: Yes, Chairman, and

         17  Council members here, just one other thing which I

         18  didn't mention before when I spoke to Mr. E.G.

         19  Clemente about before leaving, and said if we took

         20  all the monies that have been paid in collectively

         21  as contractors into the ECB, into the system, for

         22  the past several years, we could probably repair a

         23  lot of infrastructure problems.

         24                 I mean, with all these, you know,

         25  issue some more contracts and we'll go out there and
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          2  do the work for the violations that were issued to

          3  us that were not written correctly. I mean that's

          4  something to think about.

          5                 CHAIRPERSON GENNARO: Thank you for

          6  standing ready to work diligently to rebuild our

          7  infrastructure that really needs rebuilding.

          8                 So, thank you.

          9                 MR. McARDLE: And I would finish with

         10  one point. We blame the ECB each and every day,

         11  because it is their name on the top of the

         12  violation. Very few people know how the process

         13  works.

         14                 CHAIRPERSON GENNARO: Right.

         15                 MR. McARDLE: The ECB gets blamed for

         16  everything. They really shouldn't be, they're

         17  operating in an extraordinarily difficult

         18  circumstance in which they don't have the resources,

         19  the rules are constrained by the agencies that are

         20  there, you know, they set the fine.

         21                 ECB doesn't have a hearing, the

         22  agency comes in, says I want it to be 50 bucks, it's

         23  50 bucks. They've never not made it, but the

         24  agencies ask for it.

         25                 CHAIRPERSON REED: Thank you all very
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          2  much for your testimony.

          3                 I'm going to reach out to you, Mr.

          4  McArdle, as we look at solutions to this. Seeing my

          5  legislative person here, Sue.

          6                 And it is important that we

          7  understand them, and I think this hearing is pulling

          8  out a lot of new and interesting questions. But a

          9  lot of it also is related to the agencies that have

         10  just thrown everything in the ECB basket.

         11                 I'd like to have Mr. Kim, Mr. Lipsky,

         12  Mr. Basinski. It would be nice to have a female up

         13  here, but that's all right, some part of the day.

         14  Okay, Krystyna --

         15                 MS. PIORKOWSKA: Piorkowska.

         16                 CHAIRPERSON REED: Piorkowska. We

         17  might have a little bit --

         18                 COUNCIL MEMBER JENNINGS: We don't

         19  have enough room for everybody up here.

         20                 CHAIRPERSON REED: No, we don't.

         21  You're representing who, Ma'am?

         22                 MS. PIORKOWSKA: Small Property Owners

         23  of New York.

         24                 CHAIRPERSON REED: I see. Oh, yes,

         25  okay.
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          2                 Richard, you guys slide over so she

          3  can sit at the table, please. And is Mr. Martin

          4  here? DC 37? No, okay.

          5                 MR. BOOKMAN: He left. He left.

          6                 CHAIRPERSON REED: I heard you.

          7                 MR. BOOKMAN: Okay.

          8                 CHAIRPERSON REED: Thank you.

          9                 Guys, do me a favor, be concise, give

         10  me some solutions, okay? Good. Thank you. Here's the

         11  answer right here. Did everybody get a copy of this.

         12  Yes, we'll make sure they do. Mr. Kim, why don't you

         13  start?

         14                 MR. BOOKMAN: If you don't mind, Mr.

         15  Chairman, let me start because I have more of an

         16  overview --

         17                 CHAIRPERSON REED: Okay, could you

         18  tell us who you are for the record, please?

         19                 MR. BOOKMAN: My name is Robert

         20  Bookman. I'm a partner in the Manhattan law firm of

         21  Poseski and Bookman. I represent the New York

         22  Nightlife Association.

         23                 I was a former Director of

         24  Adjudication of the Department of Consumer Affairs

         25  about 20 years ago, and I'm a somewhat recognized
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          2  expert in the area of concentration of

          3  administrative law, which is the area that we're

          4  talking about here.

          5                 I have appeared before bar panels

          6  under administrative law, I've written articles, et

          7  cetera.

          8                 Mr. McArdle, frankly, has it right.

          9  This is process, both by issuing agency, and ECB,

         10  and it's not just ECB, it's Consumer Affairs, it's

         11  Heath Department, it's all agencies that hold

         12  administrative hearings, that has frankly gotten out

         13  of hand.

         14                 For 30 years now our government has

         15  increased the size and the percentage of violations

         16  which are heard in administrative tribunals as

         17  opposed to courts. But in those 30 years, we have

         18  not frankly paid attention to the process of it. And

         19  to the issues of due process. I know that's not

         20  popular these days to talk about things like

         21  constitutional rights and due process, but it's very

         22  important that we do focus on that.

         23                 ECB, the statistics today were

         24  shocking, quite frankly. Two-hundred thousand

         25  hearings a year, 600,000 cases, that makes them
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          2  probably one of the largest court systems in the

          3  world, yet we have no real control over what's going

          4  on there. We have no real sense when people appear

          5  that they are receiving, you know, due process, that

          6  they are receiving an honest adjudication of their

          7  violation.

          8                 $60 million in fines paid this past

          9  fiscal year, which is their highest ever. I would

         10  say that is a lot of teeth. I think we need to be

         11  focusing in on who is paying the $60 million in

         12  fines, because it's the small business owners, the

         13  mom and pops of the City of New York who are paying

         14  these fines, these increasing number of fines year

         15  after year, and, frankly, not focus so much, with

         16  all due respect on this outstanding uncollected

         17  fines, because it's not real. It's funny money.

         18                 It's not real because these are

         19  businesses that are out of business. These are

         20  businesses that were never served properly in the

         21  first place. These are fines that have been

         22  increased to the statutory maximum because the

         23  people didn't show up for a hearing.

         24                 You need to be finding out why so

         25  many people aren't showing up for a hearing.
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          2                 We accept, in these administrative

          3  tribunals, a level of service, service of process, a

          4  level of adjudication that none of us would accept

          5  in our personal lives if we got a speeding ticket or

          6  a traffic ticket or God forbid, arrested for

          7  processing, you know, too close to a national

          8  convention that may come to New York.

          9                 We would demand levels of fairness

         10  and due process that we take for granted as American

         11  citizens. But when you appear in this, and we are

         12  caught up in this entire administrative nightmare,

         13  which is what it's become, it's become a system to

         14  extract money, as Mr. McArdle said.

         15                 Councilman Gentile asked earlier is

         16  there a chilling effect? Is there a higher fine for

         17  pleading guilty than not to pleading guilty? That

         18  was an excellent question.

         19                 I can certainly tell you that the

         20  Department of Consumer Affairs, they definitely tell

         21  you, if you plead guilty you will pay a lesser fine,

         22  than if you should try to exercise your rights and

         23  have an administrative hearing. They tell you right

         24  up front in attempting to twist your arm, go see

         25  the, quote, settlement officer and plead guilty and
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          2  you'll get a lower fine. You go to the hearing and

          3  you're found guilty, it's going to be a higher fine.

          4  That's what passes for due process today.

          5                 ECB, while it may not be as blatant,

          6  the entire system is oriented towards you pleading

          7  guilty, not taking out a half a day from your

          8  business and going down and waiting and being

          9  treated like cattle, because simply of the volume

         10  that they have to handle, I don't blame them. But

         11  when the business community understands that the

         12  issuance of a violation means you're guilty, and

         13  it's virtually -- and I don't buy this 35 to 40

         14  percent dismissal rate. You know, not in my

         15  lifetime, and not anybody who I know who appears

         16  before ECB regularly. Maybe I'm just a lousy

         17  attorney, I don't know. But to say they're

         18  dismissing three out of four cases, nonsense.

         19                 Maybe three out of four summonses

         20  that are issued, but not the ones that go to

         21  hearings. That's definitely not the case. So the

         22  perception out there in the business community is,

         23  if you have -- you might as well just pay the fine

         24  and plead guilty, because if you want to exercise

         25  your American rights to actually challenge it, you
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          2  have a huge road ahead of you with additional time

          3  to be spent, maybe an attorney to hire, hours of

          4  waiting, often having to come back because the

          5  inspector who issues a violation is not there that

          6  day, you have the nerve to plead not guilty, you're

          7  in a horrible situation. And that's the real world.

          8  And if you don't believe me, you owe it to

          9  yourselves to take off your suits and ties, go

         10  undercover, go to 66 John Street, each and every one

         11  of you Councilmen, and go to 66 John Street any

         12  morning of the week, tenth or 11th floor. Tenth

         13  floor is ECB, 11th floor is the Health Department

         14  and Consumer Affairs. That's where their

         15  adjudication divisions are. Sit there undercover.

         16  Pretend you're a small businessman, see what goes on

         17  there. See the mass of humanity there, and how long

         18  they have to wait and how unhappy they are.

         19                 These are your constituents. These

         20  are your small business owners, your mom and pops,

         21  and it goes on five days a week, twice a day, every

         22  day. That's what's going on out there.

         23                 You can't get a sense of what's

         24  really happening without going there and sitting and

         25  talking to the people, and having your security

                                                            126

          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2  guards come over and yell at you because you're

          3  speaking to your client in preparing for the

          4  hearing. I mean, it's shocking. It's shocking, you

          5  know, what the system has become.

          6                 You want a solution? ECB says they

          7  have 15 full-time judges, and 70 to 80 every day

          8  part-time judges. All due respect to those per

          9  diems, what do you think you're getting for a

         10  hundred-fifty bucks a day for an attorney?

         11                 You know, I don't want to sell my

         12  colleagues short, but there isn't a lawyer in the

         13  City of New York worth his or her salt that's not

         14  charging $150 or more an hour for their time. So,

         15  what are they getting for $150 a day? And you could

         16  see, that's where they focus all of their

         17  adjudicatory strength is on per diems. You get

         18  people who need the job for one reason or another

         19  who need 150 bucks for a whole day, and they know

         20  what their marching orders are. They know what the

         21  supervisor is looking for. They know statistics that

         22  go into the monthly reports. You want to keep your

         23  job there, you find people guilty.

         24                 And now they want to take away the

         25  only discretion, the only reason why a lot of these
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          2  people show up for these hearings in the first place

          3  is they know they're going to be found guilty, but

          4  at least they want to show mitigation. They want to

          5  tell they're guilty with an explanation. They want

          6  to have some sense of justice, and they want to see

          7  a judge who has the authority to institute the

          8  minimum fine that you passed when you passed the

          9  law, and that's what they're taking away. And

         10  everything they said before about not taking away is

         11  pure nonsense. That's what they've done.

         12                 By regulation they have created the

         13  largest increase on the fines of the small business

         14  owners in the City's history, in one fell swoop.

         15  It's 60 some odd pages of fine increases, and every

         16  one of them is a fine increase. Where the judges

         17  have to say I'm sorry I am strained to fine you more

         18  than the statutory minimum because that's what I've

         19  been told I have to do.

         20                 So, where you passed the law that

         21  said 25 bucks to a hundred bucks, inherent in that

         22  is the right to appear before a live human being, a

         23  judge, with some level of authority, explain your

         24  case, and in the unlikely scenario that you're found

         25  not guilty, great. The likely scenario that you're
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          2  found guilty, that that human being under this

          3  circumstance has to write to institute the lower

          4  level of the fine that you passed. They're changing

          5  that now. Some of these they're making set fines,

          6  some of them, and the others, they're increasing the

          7  minimums. And in some of them the minimum has become

          8  the maximum.

          9                 It's different, as you heard, 2,200

         10  different fines.

         11                 We need to sit down and talk much

         12  more than three or four or the extra minutes you've

         13  given me at a hearing here.

         14                 These judges need independence, they

         15  need civil service protection, these per diems have

         16  to go. Working under a commissioner whose agency is

         17  issuing violations doesn't work. It doesn't work at

         18  the Health Department, it doesn't work at Consumer

         19  Affairs anymore. It doesn't work at ECB. We have an

         20  agency in the City called OATH, the Office of

         21  Administrative Trials and Hearings. I suggest you

         22  take a look at OATH. It is widely recognized as a

         23  fair and independent judicial body. All the judges

         24  there are ALJs, have civil service protection. They

         25  don't report to any commissioner. And while it's not
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          2  a court system, when you walk out of there, you feel

          3  you've had your day in court. And we are breeding

          4  thousands of business owners who feel that the

          5  system is abusive and designed to take money out of

          6  their pockets, not to give them justice.

          7                 Thank you.

          8                 CHAIRPERSON REED: Thank you, Mr.

          9  Booker. For the record, ALJ is an Administrative Law

         10  Judge?

         11                 MR. BOOKER: Yes. Which is higher than

         12  a hearing officer.

         13                 CHAIRPERSON REED: Thank you.

         14                 I'm sure that your skills as an

         15  attorney are better than you suggested. But

         16  certainly you can do theatrics pretty well. So, if

         17  you're failing as an attorney, Robert, I give you a

         18  suggestion.

         19                 Thank you. It's very powerful and I

         20  think compelling testimony to what the real issues

         21  are. And, frankly, you know, I'm going to at your

         22  recommendation. I didn't know where the hearing was,

         23  so I told the staff to write it down. We'll be over

         24  there.

         25                 COUNCIL MEMBER JENNINGS: Mr.
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          2  Chairman, for the record, I've been there. It's

          3  horrible.

          4                 CHAIRPERSON REED: Mr. Kim.

          5                 MR. KIM: Yes, thank you. Thank you,.

          6                 Chairman Reed and Chairman Gennaro

          7  and all of the Council members. I just handed in a

          8  proposal for Amnesty Program, called the Small

          9  Business Amnesty Programs. This petition has been

         10  submitted through many City agencies. It started

         11  from 1993, through Mayor's Small Business Advisory

         12  Board, which I was chairing, and I submit this to

         13  the attention of Speaker Miller twice, and Committee

         14  Chair Recchia last year, and this is actually the

         15  fourth or fifth time.

         16                 I had a couple of meeting with OMB

         17  people, and, you know, your Corporate Counsel

         18  working for the Committee on Finance. Now, this is

         19  the good message to City, which is clearly

         20  concerning our poor Mayor who want to get the 1.7

         21  million out of Sanitation agency employ.

         22                 I'm a major, right? I think his grade

         23  is F, he is not passing. He cannot get the passing

         24  grade.

         25                 Why should he get all this, you know,
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          2  basic, the mindset, comes with some kind of a

          3  confrontation between community and the government.

          4  You have a huge potential resources from the

          5  community you can tap on, instead of putting us into

          6  confrontation, squeezing the cash cows and like a

          7  criminal, you know, this is something wrong. This

          8  wrong. Especially at the time when the City shows 37

          9  percent bankruptcy rate increase the Year of 2004,

         10  which is from two to three percent, figures there in

         11  my proposal.

         12                 This is alarming figure. You've got

         13  to be very careful, cautious, what is the cause of

         14  this crisis?

         15                 City is losing. You're making all

         16  small business gone.  Last year 15,000 stores, mom

         17  and pops, are gone out of your neighborhood.

         18                 Now, one funny thing, my proposal is

         19  I think you have to give a grade A, while you give

         20  the Mayor grade F. You know why? His $1.7 million,

         21  okay, out of 25. This is assuming --

         22                 CHAIRPERSON REED: Mr. Kim, I'm sorry.

         23  I'm not -- it's the second time you said 1. -- Did

         24  you say 7 million?

         25                 MR. KIM: Budgetary in the plan.
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          2                 CHAIRPERSON REED: Are you talking

          3  about the $1.7 billion deficit?

          4                 MR. KIM: Million dollars. Million

          5  dollars.

          6                 No, no, no. Mayor's proposal,

          7  budgetary proposal, is that he is going to hire 25

          8  Sanitation agents to collect additional 1. --

          9                 CHAIRPERSON REED: All right, I

         10  understand it now. Okay, thank you. Thank you.

         11                 MR. KIM: That's the figure.

         12                 Now, suppose Mayor collect this

         13  money, through 25 new agents, now coming through the

         14  ECB, as you fully disclose here, you can only

         15  collect the two percent, right? So, this is really,

         16  really a lose lose scenario. You have different

         17  fines. We don't pay the fines. And this proposal I'm

         18  submitting is guarantees of win/win scenarios. Means

         19  at the time when City is -- excuse me. Right now you

         20  have a difficult fight. Every year through various

         21  City agencies involving ECB process issue ticket,

         22  and uncollectibly, you cannot collect the money. And

         23  you try to hire a private firm to collect the stuff,

         24  giving them 20 percent commission, oh, come on. This

         25  is something wrong.
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          2                 And this program, I can guarantee out

          3  of one billion dollar coffer through the default

          4  fines you didn't collect, I can guarantee $200

          5  million.

          6                 CHAIRPERSON REED: So the amnesty

          7  program you're proposing --

          8                 MR. KIM: Yes.

          9                 CHAIRPERSON REED: Would take off of

         10  their defaults the penalty --

         11                 MR. KIM: Just collect the face value,

         12  only the summons.

         13                 Even the face value, you know,

         14  original penalty. I have a very worse case right now

         15  Department of Sanitation ticket, in Chinatown they

         16  got 207 ticket per year, and if the guy got the 12

         17  month, their repeat program (sic), which triggers,

         18  you know, the dollar fines, but Department of

         19  Sanitation never, never issued a one RVP summon at

         20  all. Why? If you see all RVPs tickets issued by

         21  Department of Sanitation, 94 percent are hitting the

         22  green grocers.

         23                 CHAIRPERSON REED: Mr. Kim, I'll have

         24  to ask you to wrap up, please. Because all of what

         25  you're saying is powerful, and I think Council
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          2  Members who were here are --

          3                 MR. KIM: Okay, I got your message.

          4                 CHAIRPERSON REED: But the point is

          5  your testimony about amnesty should go to the

          6  finance. I'll try to carry the water with you.

          7                 MR. KIM: Okay.

          8                 CHAIRPERSON REED: That's Finance. And

          9  the agencies that are issuing these fines, we are

         10  here to talk about the ECB and the process there,

         11  and I understand, frankly, that there is a lot of

         12  confusion about who is the villain in this. But

         13  right now I'm really trying to stay focused on the

         14  ECB, and I've heard what you have to say, so please

         15  wrap up so we could hear about the ECB process from

         16  perhaps other people that want to testify.

         17                 MR. KIM: Okay. The ECB portion of our

         18  amnesty program, okay, with a total expecting one

         19  billion dollar, over I think it's over 60 or 70

         20  percent. So, major part of this amnesty program, you

         21  know, the stuff goes to ECB. That's why I just

         22  brought it here.

         23                 And as a salesman, over ten years I

         24  tried the heat (sic), just like you go to the

         25  casino. You make a slot machine, it doesn't come
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          2  out. I really want to have a jackpot here, okay, to

          3  your committee. That's why I just brought it.

          4                 Now, to repeat, to wrap around, I

          5  really admire Speaker Miller's commitments at the

          6  press conference December 14th, saying that he will

          7  create officially, show all his efforts to the power

          8  to get the conference to review adjudicational and,

          9  you know, judicially fine policies, and, you know,

         10  implementation stop. This is part of the effort you

         11  are showing right now.

         12                 Now, let me just give you one more

         13  thing, a last conclusion, Mr. Chairman. It's very

         14  good news for you guys, because everybody, including

         15  me, has to take care of concern about the City

         16  budget, okay?

         17                 CHAIRPERSON REED: Yes. Mr. Kim, I

         18  need you to wrap up, sir.

         19                 MR. KIM: Yeah, okay, just for 30

         20  seconds. I spoke to Deputy Mayor Sullivan, we

         21  reached OMB, all the OMB officials responded to us,

         22  to our amnesty program, City will need $400,000 to

         23  implement this program. And I'm expecting that we

         24  spend $1 million for this implementation while it's

         25  guaranteeing the $200 million. It's good business.
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          2  So, I'm just turning the business to City

          3  government. I thank you.

          4                 CHAIRPERSON REED: Thank you.

          5                 Just a moment, I need to open the

          6  vote again. So, procedurally we're opening the roll

          7  call for Intros 176-A, 177-A and Resos 138-A, and

          8  246.

          9                 COUNCIL CLERK: Council Member

         10  Sanders.

         11                 CHAIRPERSON REED: 246-A.

         12                 COUNCIL MEMBER SANDERS: Yes to all.

         13                 COUNCIL CLERK: The vote now stands at

         14  five in the affirmative, zero in the negative and no

         15  abstentions.

         16                 Six, excuse me.

         17                 CHAIRPERSON REED: Six.

         18                 Mr. Basinski, nice to see you.

         19                 MR. BASINSKI: Nice to see you,

         20  Council member. And thank you, and to all of you

         21  Council members, for having this hearing. I think

         22  it's a very important issue.

         23                 I'm Sean Basinski. I'm a former

         24  street vendor, and I'm the Director of a projected

         25  called "The Street Vendor Project," at the Urban
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          2  Justice Center. We're a non-profit organization.

          3  We've got about 250 due-paying active street vendors

          4  of all kinds in New York City.

          5                 I want to talk briefly today about

          6  two things which are separate, and I have a few

          7  recommendations also. The first thing being the

          8  day-to-day operations at 66 John Street and the

          9  other ECB offices, and some suggestions on how to

         10  improve that.

         11                 And the second thing would be the

         12  Board itself and the process that the Board has

         13  undertaken lately raising fines with no

         14  accountability.

         15                 When you go to 66 John Street,

         16  Council Member, you're going to see a lot of street

         17  vendors in the waiting room there. There are about

         18  40,000 vending cases heard at ECB every year, and

         19  there's only about five or 10,000 vendors.

         20                 When jurisdiction of these cases was

         21  transferred over from the Criminal Courts to ECB,

         22  that may have done certain things, but one thing it

         23  does was make vendors give up certain protections

         24  they had in the Criminal Courts. So, obviously, now

         25  at ECB there is no right to a Court-appointed
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          2  attorney, which may be okay, but there is also no

          3  right to translators, for example. Now, for vendors,

          4  this is obviously very critical. Ninety percent of

          5  street vendors in New York are immigrants and many

          6  of them can't speak English. You can imagine what

          7  happens when you have a hearing officer in the room

          8  with a street vendor who can't speak English, and

          9  that officer can't speak his or her language. And

         10  you can imagine what kind of rough justice is done

         11  in those cases.

         12                 My office often hires translators to

         13  go with vendors to ECB, but we're a small non-profit

         14  organization. We can't afford it, quite frankly. The

         15  ECB should be paying for those translators. There is

         16  four or five main languages that would cover the

         17  vast majority of those vendors there. And also not

         18  just vendors, but a lot of other small business

         19  owners who don't speak good English.

         20                 The second right that's given up when

         21  you transfer these cases from Criminal Court to ECB

         22  is the right to cross examine. Now, you do have the

         23  right at ECB to call to request the issuing police

         24  officer or health inspector, but they don't have to

         25  come, and they usually don't come. And, so, what
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          2  you're then left is, you're back, you've come back

          3  to court, you've taken off another day of work, and

          4  the officer didn't show up. The case isn't

          5  dismissed, you're just right back where you started,

          6  and the examiner will hear from you and either

          7  believe you or not, depending on their likelihood of

          8  believing your testimony.

          9                 CHAIRPERSON REED: You're saying that

         10  the officer gave out the fine, he's not obliged to

         11  come to court if you requested him?

         12                 MR. BASINSKI: No.

         13                 CHAIRPERSON REED: Huh?

         14                 MR. BASINSKI: And they usually don't.

         15                 CHAIRPERSON REED: Well, I wouldn't

         16  either because then you just keep -- well, anyway, I

         17  got it.

         18                 MR. BASINSKI: So, there's no

         19  accountability, and these officers, in a way, we

         20  think if they have to meet their quota, they know

         21  that by writing tickets, they'll never be called

         22  into court to testify about what actually happened,

         23  the ticket just falls on the vendor or the

         24  respondent, whoever that is.

         25                 So, we think that one way of
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          2  improving the process would be to require, as

          3  happens in Traffic Court, in my understanding, that

          4  cases, if the officer does not appear upon being

          5  requested, that case must be dismissed.

          6                 And these issues are very important

          7  for vendors, obviously, because vendors are some of

          8  your smallest of small businesses, some of your most

          9  vulnerable of small businesses in our fine City.

         10                 I also want to talk about, quickly,

         11  about the process of ECB, the Board itself and what

         12  it's done over the years. As we've recently

         13  uncovered, which we were concerned about vendors,

         14  but obviously affects many other small businesses

         15  and citizens of our City. As you all know, we

         16  brought a lawsuit this past year, because we agreed

         17  and the judge agreed that ECB's process of raising

         18  fines was illegal and undemocratic, and the judge

         19  even said so. But now the ECB has essentially said,

         20  well, okay, we have to give you a hearing, we'll go

         21  ahead and give you a hearing, and they gave us a

         22  hearing, 140 street vendors came and a good number

         23  of them testified, and not one person testified in

         24  favor of the fine increase, and it looks like

         25  they're still going to go ahead with the fine
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          2  increase, it's almost the same as the original one.

          3  Even though not one person testified in favor, I

          4  mean we could have brought a thousand vendors, I

          5  don't think it would have made any difference, and

          6  the reason why is ECB is not elected office. You

          7  all, the Council, is the elected office of the

          8  elected body in our City, and you all should be the

          9  ones that are determining what the fines are.

         10                 I know in many cases where you've

         11  determined a range. That's fine. But the adjustments

         12  within that range should be a process which is

         13  accountable to some elected official. And right now

         14  I have the feeling that as we continue to try to

         15  keep the ECB from increasing these fines, which they

         16  want to increase again to a thousand dollars, I hope

         17  we have luck with that. But I'm not very confident,

         18  because, of course, the same agencies which are

         19  trying to increase the fines are the agencies which

         20  are voting because they're the members of the ECB.

         21                 CHAIRPERSON REED: And for the record,

         22  what I think you're referring to what that thousand

         23  dollar figure is, that that would be after three

         24  fines in a two-year period, the fine would be a

         25  thousand dollars. So, the fine doesn't start off,
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          2  Mr. Basinski, at a thousand dollars.

          3                 MR. BASINSKI: No, that's true. And

          4  also the way they get to a thousand, that they now

          5  want to get to a thousand is a little more gradual

          6  than it was before, but, still, we believe that if

          7  it was up to an elected body where the public of the

          8  five- or ten-thousand street vendors could go to

          9  their elected officials, that the City Council would

         10  not believe that a thousand dollars is the

         11  reasonable fine, even after a number of violations.

         12                 CHAIRPERSON REED: Yes, point is well

         13  taken.

         14                 MR. BASINSKI: Thank you very much. I

         15  appreciate the time.

         16                 CHAIRPERSON REED: You have no other

         17  recommendations at this point? You don't have to.

         18                 MR. BASINSKI: Well, those are -- my

         19  recommendation as to the process would be, we have a

         20  proposal that would eliminate the ranges. Now,

         21  remember, we're just interested in vendors. This

         22  could carry over to any other group that are

         23  litigants before the ECB. We have a proposal that

         24  would essentially return the power to determine

         25  individual fine levels back to the City Council, so
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          2  that there were no longer ranges. We think that

          3  makes sense. But in the meantime, we would recommend

          4  that the City Council work with ECB.

          5                 ECB says --

          6                 CHAIRPERSON REED: You were looking at

          7  a fine structure that just, that basically says

          8  violation of this is 25, violation of that is 50.

          9  You just took the discretion away from whoever is

         10  adjudicating, if I'm understanding your

         11  recommendation.

         12                 MR. BASINSKI: In fact, you know, I

         13  understand that some people --

         14                 CHAIRPERSON REED: You don't like the

         15  slide in scale there?

         16                 MR. BASINSKI: I understand that some

         17  people might want to have, might want the judge to

         18  have discretion to determine the range.

         19                 Actually, my own opinion is that, you

         20  know, at ECB, like in any court, sometimes you get a

         21  very good judge, and sometimes you don't. And, so, I

         22  don't have as much confidence in that process, the

         23  discretion of the judges, that some people might.

         24                 I do have confidence in the City

         25  Council to determine what the fines for our citizens
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          2  should be, and I think that it was a mistake for

          3  City Council to write into the law such wide ranges,

          4  which then just turns over that power to ECB, and

          5  the ranges, the ECB interpreted that it is their

          6  power to determine in whatever way they want. We

          7  think that the fines should be set, and if they are

          8  set for the consistency of, the principal

          9  consistency across the board, that should be done by

         10  City Council.

         11                 CHAIRPERSON REED: Okay. Thank you

         12  very much. I know you've been working very hard on

         13  this issue, and I appreciate your focusing on the

         14  ECB element of this and not necessarily the Consumer

         15  Affairs' component. Thank you.

         16                 Off is on. Light off; microphone on.

         17                 MR. LIPSKY: How's that?

         18                 CHAIRPERSON REED: Good.

         19                 MR. LIPSKY: Thank you, Chairman. My

         20  name is Richard Lipsky, I represent the Neighborhood

         21  Retail Alliance. Councilman Recchia recommended

         22  certain name changes in the agency. Any name change

         23  should include the word kangaroo.

         24                 I think we missed the point though --

         25                 CHAIRPERSON REED: Last week you told
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          2  me that I gave kangaroo a bad name. But okay.

          3                 MR. LIPSKY: Probably, yes.

          4                 CHAIRPERSON REED: All right.

          5                 MR. LIPSKY: I think, you know, when

          6  we look at the Mayor's opportunity society rhetoric,

          7  the opportunity that this City affords is

          8  represented best by the vendors that are represented

          9  here, small businesses that are represented here.

         10  What the Mayor is doing, and it's important. I know

         11  you want to focus specifically on ECB, but it's a

         12  larger institutional issue in the City that impacts

         13  all the adjudication agencies. We need to look at it

         14  as a whole.

         15                 I think what we need to do is

         16  radically reorganize the way in which all fines are

         17  not only adjudicated but how they are levied. And

         18  that goes back to the code itself. Mr. McArdle made

         19  some excellent points about the frustrating nature

         20  of how these street level bureaucrats have

         21  discretion to do whatever the heck they please in

         22  terms of the code because it's so vaguely worded.

         23                 We also have a situation Mr. Kim is

         24  aware of where we have stoop stand violations being

         25  written from officers who don't even leave their
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          2  cars. We had a stoop stand violation for a poor

          3  fruit vendor that the stoop stand is five feet by

          4  law and he was written up on each of his columns,

          5  $250, because the fruit was overhanging the wooden

          6  structure.

          7                 We have all kinds of things like that

          8  that basic unfairness in the system. And I think

          9  it's important because you're going to be holding

         10  hearings in the next week on the Consumer Affairs

         11  side of it, which we'll get into some more, which is

         12  the reason we have been fighting so hard for over

         13  ten years to prevent Consumer Affairs from getting

         14  the adjudication power over the fines that they

         15  issue, because they claim that it is too expensive

         16  to go into Court to try to collect that money to

         17  prove their case in Court, and as Mr. Basinski is

         18  saying, is that you give up quite a bit of rights

         19  and the court is eliminated in this process, and, of

         20  course, if it's too expensive for the City to

         21  collect, imagine how expensive it is to defend by

         22  the businesses in this case.

         23                 CHAIRPERSON REED: What do you think

         24  of Mr. Bookman's proposal about putting this in OATH

         25  or setting up something that's similar?
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          2                 MR. LIPSKY: You know, for ten years

          3  we had called for an administrative tribunal to be

          4  set up that will take the adjudication out of any

          5  agency purview, and that it's independent with

          6  certain structures. So, I would agree I would defer

          7  to his legal expertise in that, but we have been

          8  trying for years to get a separation between the

          9  enforcement agency and the enforcement process in

         10  this case.

         11                 CHAIRPERSON REED: Do you think that

         12  OATH, even though it's a City-constructed agency,

         13  has an arm's length that's appropriate? Or that

         14  provides for the due process?

         15                 MR. LIPSKY: I think if you set up the

         16  proper mechanism to do this, I think it can be done.

         17  Which also speaks to the minutes that we have here,

         18  I think it's important for us to sit with counsel

         19  and staff and really get into it.

         20                 This is too important to try to do on

         21  the fly, and I think it's too important to --

         22  because if you're going to do it, you're going to do

         23  it once, and then you're going to live with that for

         24  awhile, so I think it's important to do it right.

         25                 So, I think there's a certain degree
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          2  of crackpot rationality in this whole process where

          3  ECB is given the purview to do certain things and

          4  the whole structure, the structure as a whole

          5  doesn't make sense. So, they're trying to make rules

          6  in an insane structure, so they're running into

          7  problems, because as you said eloquently, the

          8  elephant is too big for the tent, and folks that are

          9  trying to figure this out are blind. So, it's a heck

         10  of a combination.

         11                 So, what I guess I'm saying here is

         12  that we need to sit down, we need to do all this. I

         13  think that the confusion of the agency that

         14  testified, even they didn't know. And the main

         15  frustration that we have in representing small

         16  businesses, is it was one -- a supermarket owner

         17  said to me many, many years ago, he says, it hurts

         18  like heck for me to know every morning I can open up

         19  my store, and there is absolutely nothing I can do

         20  to prevent getting a violation.

         21                 And that's not a way -- you know, Mr.

         22  Kim is talking about cooperation, and he's right.

         23  What we need to do is, you know, someone comes in

         24  and says, you know, you need to do this and this and

         25  this, and if you don't do it, I'll be back next week
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          2  and I'm going to have to write you up for it. But I

          3  want you to have a good store, and I want the public

          4  to be satisfied, and that's what Mr. McArdle was

          5  pointing to, there should be some correlation

          6  between the fine and the public interest, there is

          7  none today. It's purely money-making. So, I guess

          8  that's our suggestion today, is that we sit down and

          9  we really do this right.

         10                 CHAIRPERSON REED: Thank you.

         11                 Ms. Piorkowska.

         12                 MS. PIORKOWSKA: Thank you. I'm

         13  Krystyna Piorkowska, and I'm here representing

         14  Roberta Bernstein, who is the President of SPONY,

         15  the Small Property Owners of New York.

         16                 In follow-up to what you said,

         17  unfortunately -- I will say two things: I won't say

         18  that I think that the people who are there are

         19  blind. I think they're very well aware of what's

         20  going on. I think they're protecting their

         21  sinecures, I think they know what their function is,

         22  and that's to collect money.

         23                 I'm a small property owner. I do

         24  other things to make my living, as do most small

         25  property owners. We have full-time jobs, we have
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          2  part-time jobs, variously, but the building is part

          3  of what we do.

          4                 We're not people who are not part of,

          5  quote, the community. Most small property owners

          6  live in the community they come from. If you bear

          7  that in mind, they do want to contribute and not be

          8  antagonistic to either their community or their

          9  tenants.

         10                 However, we recognize that the

         11  Environmental Control Board is simply another levy,

         12  another tax, and most of us who have a job and who

         13  have to take a day, an education day to go there to

         14  fight this will say what is the offset in my time,

         15  the cost, and just if it's that one ticket every

         16  month, why not just pay it and get it over and done

         17  with.

         18                 If a small property owner were to

         19  come in, and I certainly don't think that ECB should

         20  continue, but if it's going to continue for any

         21  length of time, as one of the prior gentlemen said,

         22  if an attorney comes in before you and he's got 50

         23  cases, you're dead because you're there all day. Why

         24  isn't there a separate system for people who are

         25  coming in and who have 50 tickets that they're
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          2  handling, and then assist them for individuals who

          3  are coming in? Be they merchants, be they property

          4  owners, whoever it is who has to come in there and

          5  deal with that system.

          6                 And, again, you gentlemen have never

          7  been there, you should really go in there. I will

          8  give you my personal example, which is that when I

          9  was refinancing on my property, in order to take

         10  advantage of a discrepancy in interest rates, the

         11  title insurance company told me that I had a major

         12  violation on record, and I needed to remove it

         13  because they weren't going to pay out and close and

         14  whatever had to be done. And the whole closing had

         15  to be delayed, and I went down to 66 John Street to

         16  find out about a violation that was not on record

         17  for my building. And working backward, because

         18  looking under the address of the building we

         19  couldn't find anything, and I am on Seventh Street

         20  between First and A.

         21                 Working backward we found that there

         22  was a violation in fact, because we had the

         23  violation number, and they kept on claiming that has

         24  nothing to do with you. But it had everything to do

         25  with me. It was on East 72nd Street, but somebody
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          2  had keyed in the numbers incorrectly and it was

          3  attached to my block and lot permanently. And I

          4  could not get anybody at 66 John Street to listen to

          5  me til I practically had a nervous breakdown and got

          6  a manager in, because they threatened to have me

          7  arrested.

          8                 That was the way I had to resolve

          9  that problem, and nobody would hear me that I was

         10  saying this was not my property. I finally said I'll

         11  gladly pay this fine, just give me the deed to East

         12  72nd Street, because it's worth a lot more than East

         13  Seventh Street. That's when I got a manager to come

         14  and deal with me. And that's the insanity of 66 John

         15  Street. That's the lack of respect. That's the fact

         16  that I know when I come in with the Sanitation

         17  ticket, if I really come in and I want my due

         18  process, and I say I want that Sanitation policeman

         19  to come in and testify about how he remembers my

         20  building and he knows exactly what trash was on the

         21  sidewalk in front of my building three months ago,

         22  that's not going to happen. He's going to be

         23  perjuring himself. It's embarrassing for me to ask

         24  for that Sanitation policeman to come in and testify

         25  because he will perj himself if he says that he
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          2  knows my building.

          3                 If my district Sanitation supervisor

          4  came in, I would have to respect him, because you

          5  know what? He knows the job, and as he said, have

          6  you ever gotten the ticket from me? He says I know

          7  who my bad guys are in the neighborhood, and I know

          8  who my good guys are, and I know if there's a

          9  problem and I don't see it corrected, I'll come and

         10  talk to you 24 hours later and you'll get it done.

         11  And I'm not talking about major issues, I'm talking

         12  about smaller issues. But that is the process of

         13  communication back and forth that we were also

         14  talking about, about working with people in the

         15  community who are trying to function.

         16                 CHAIRPERSON REED: I appreciate your

         17  -- your story is compelling, please wrap up,

         18  because you're talking about your relationship with

         19  DOS.

         20                 MS. PIORKOWSKA: No, that was -- when

         21  I said DOS --

         22                 CHAIRPERSON REED: DOS.

         23                 MS. PIORKOWSKA: Okay. I understand

         24  that that doesn't -- but that's one thing that you

         25  should look at.
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          2                 I also, and please indulge me --

          3                 CHAIRPERSON REED: Thirty seconds.

          4                 MS. PIORKOWSKA: Right. Do you know

          5  that if you have a sidewalk violation that you have

          6  to correct, DOT, you hire a contractor to come in.

          7  He does your sidewalk over. Do you know you then

          8  have to submit a notarized statement requesting, and

          9  normally your contract with your contractor will say

         10  that they have to document that the violation has

         11  been removed, do you know that you then have to go

         12  in and sign a set of forms for them to be able to go

         13  in in your name and apply?

         14                 CHAIRPERSON REED: That doesn't have

         15  anything to do with Environmental Control.

         16                 MS. PIORKOWSKA: I grant that. I asked

         17  you to indulge me. We don't know who else to bring

         18  this to, but I think that that's a level of

         19  insanity. If the same contractor who has been able

         20  to apply to get a permit to repair my sidewalk comes

         21  in and says I'd now like you to come out and

         22  inspect, that should be something that you could

         23  pass on.

         24                 CHAIRPERSON REED: I understand that.

         25  And it's an issue of sidewalk repair that I've taken

                                                            155

          1  ENVIRONMENTAL PROTECTION AND CONSUMER AFFAIRS

          2  on as another quality of life.

          3                 I appreciate all of the comments and

          4  the suggestions.

          5                 MR. BOOKMAN: One important comment? I

          6  promise it will be less than 30 seconds.

          7                 CHAIRPERSON REED: Yes, Mr. Bookman.

          8                 MR. BOOKMAN: The small business

          9  community rejects the philosophy, the dichotomy,

         10  that we will only comply with the laws that you pass

         11  if we're fined bigger and bigger fines year after

         12  year after year. We rejected a dichotomy that

         13  there's a connection between the improvement in the

         14  quality of life and annual increase in the number of

         15  fines that administration after administration

         16  brings in on the back of the small business

         17  community.

         18                 Does anybody really believe that

         19  we're ever going to see the downward spiral? If

         20  you've improved quality of life so much, there

         21  shouldn't be anything to fine anymore, correct?

         22  We've improved everything. It keeps going up each

         23  year. As each Mayor says we're improving quality of

         24  life, yet the fines are going up.

         25                 To really improve quality of life, we
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          2  need to improve quality of cooperation and

          3  communication between the business community, which

          4  almost every progressive city in this country does,

          5  except New York.

          6                 CHAIRPERSON REED: I think we've heard

          7  a lot of testimony around that loud and clear. And

          8  while we didn't give you as much time as we give the

          9  Administration, I appreciate the point. I know that

         10  this is something Councilman Gennaro is interested

         11  in, as the Chair of the Committee with oversight

         12  over ECB.

         13                 So, we'll be doing this. I also want

         14  to thank ECB for staying the whole time and hearing

         15  this, without feeling it's a personal assault. I

         16  think they're as anxious as we are to just improve

         17  our system. So, once again, thank you. And I know

         18  that Councilman Gennaro has some last comments.

         19                 CHAIRPERSON GENNARO: Thank you,

         20  Chairman Reed. I really appreciate the opportunity

         21  to work with you on this important sort of set of

         22  issues, some, you know, within ECB, others that

         23  spiral into other areas and other sort of grand

         24  paradigms of how we, you know, work cooperatively

         25  with agencies and the business community. And, so,
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          2  yes, this is bigger than, clearly bigger than just

          3  ECB, but I look forward to cooperation of Chairman

          4  Reed, the good folks at ECB and most especially

          5  those people who are to regulate the community to

          6  perhaps give us the best insight into this process

          7  and how it can be fixed.

          8                 So, with that said, I thank you,

          9  Chairman Reed, I thank you, everyone.

         10                 Okay, with the banging of this gavel,

         11  we're going to do it, okay, the hearing is

         12  adjourned.

         13                 (Hearing concluded at 1:10 p.m.)
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