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I. Introduction

On September 8, 2004, the Committee on Environmental Protection, chaired by Council Member James Gennaro, and the Committee on Waterfronts, chaired by Council Member David Yassky, will hold an oversight hearing on the status of the Department of Environmental Protection’s (DEP) combined sewer overflow (CSO) program.  In addition, the Committees will consider Int. No. 162, which seeks to establish greater opportunities for the on-site disposal of stormwater and a streamlined program for permitting such disposal.  Through this hearing, the Committees hope to learn more about the City’s efforts to address CSOs, as well as what benefits Int. No. 162 can offer in helping to improve the quality of New York City waters and enhance the potential for recreational use of the City’s waterfronts.

Expected to testify are officials from the DEP, environmental and waterfronts advocates such as the Metropolitan Waterfront Alliance, Riverkeeper, the Natural Resources Defense Council and NY/NJ Baykeeper, along with interested members of the building industry and public.

II. Combined Sewer Overflows (CSOs)

Combined sewer systems are sewers that are intended to collect stormwater
 runoff, sewage, and industrial wastewater in the same pipe.  During periods of heavy rainfall or snowmelt, discharges of untreated sewage and stormwater quickly fill combined sewer systems and, once they have reached their capacity, overflow directly into marine waters, lakes and rivers.  These overflows are known as combined sewer overflows or “CSOs”.   

Although raw sewage in CSOs may be diluted by stormwater, CSOs are harmful to public health and aquatic life because of the pollution, such as chemicals and disease-causing pathogens, which they nevertheless discharge into water bodies.  Stormwater typically contains heavy metals, oil and grease, organic toxins, bacteria, nutrients and sediments.  These pollutants degrade water quality, harm or kill fish and other aquatic life, contaminate sediments, and may threaten drinking water supplies in certain jurisdictions.
  Untreated wastewater typically contains household waste that includes fecal coliform bacteria and other pathogens, in addition to industrial discharges.  

As organic solid material – which makes up most of the wastewater that originates in households – decays in water, it uses up the oxygen that is necessary for the survival of plants and animal species.   In addition, the presence of excessive nutrients that are found in organic waste matter, such as nitrogen and phosphorus, may also lead to eutrophication,
 resulting in the further depletion of dissolved oxygen.  High coliform levels, and other types of bacteria, threaten human health when ingested and are often the only factor preventing recreational use of our waters and waterfront. 

CSOs may also be a source of “floatables”, visible buoyant or semi-buoyant solids, such as debris, paper, plastic and other litter.  “Floatables on beaches and waterways, also known as marine debris, create aesthetic impacts and safety issues that detract from the recreational value of beaches and other public shorelines.”

III. DEP’s CSO Program



New York City’s wastewater treatment system is one of the largest in the world.  It consists of fourteen wastewater treatment plants (WWTPs) 
, ranging in design capacity from 40 million gallons per day (mgd) to 310 mgd.  These WWTPs treat “virtually all of the dry-weather sewage generated in the City.”
  The City’s wastewater treatment system also consists of over 6,000 miles of sewers, most of which are combined sewers, which unfortunately contribute to CSOs being considered “the largest single source of pathogens in the New York Harbor region.”
  



During the Blackout of 2003, approximately 490 million gallons of raw sewage spilled into our City’s waterways, due to either the failure or lack of backup generators.
  Although that number is quite large, it is nonetheless much lower than the amount of raw sewage that is emitted on an annual basis due to CSOs.  According to a New York Times Article from August of last year, City officials stated that CSOs occur “about half the times it rains, causing an estimated 40 billion gallons of untreated waste water (20 percent [or 8 billion gallons] of which is raw sewage) to spill into surrounding waterways every year. . . .”
  These figures are still staggering, despite the fact that, according to the DEP, “[b]etter management of the sewer system and capital improvements have increased the capture of overflow at sewage treatment plants from 18 percent to 72 percent over the last 13 years.”
  The agency has stated that this improvement is due to “a number of improved collection management practices including technologies such as telemetry and SCADA
 system controls[,] as well as better utilization of [t]he systems’ existing storage capacity.”

The DEP has identified 36 CSO abatement projects, which vary from the construction of “massive underground storage tanks” near Flushing Bay and Paerdegat Basin to the “deployment of booms and nets in canals and creeks near 23 other CSO outfalls.”
  Thus, the DEP’s CSO control program does not focus solely on the construction of large holding tanks, which were to be constructed pursuant to a 1992 consent order (See section IV, infra).  The Flushing Bay retention tank costs “$273 million with a combined storage capacity of 43 million gallons.  Paedergat Basin costs $288 million and will provide 30 million gallons of storage capacity.”
  In addition, the DEP’s 10-year capital plan includes the construction of an Alley Creek storage conduit, which is anticipated to have a 5 million gallon storage capacity, at a cost of approximately $100 million.

In addition to raw sewage that is emitted into waterways as a result of CSOs, these events convey large “floatable” materials (See Section II, supra).  In order to address this pollution that may result in beach closures and harm wildlife, and as required by the State (See Section IV, infra), the DEP “has installed booms or floating barriers at 23 locations to capture floatables discharged from combined sewers. . . .”
  In addition, the DEP maintains a “Catch Basin Management Program” that installs or repairs catch basin “hoods”
 (see diagram, below) and 

uses skimmer boats to collect floatables.   With the latter effort, the DEP “collected over 1,200 

tons of material . . . in 2003 on just its largest skimmer vessel, the Cormorant.”
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New York City Department of Environmental Protection, Wastewater Treatment, Floatables Reduction Program; http://www.nyc.gov/html/dep/html/float.html.

The DEP has also announced the DEP Outfall Sign Installation Program on its website:

· “Signs will be installed at many of the City's combined sewer outfalls (more than 494 Citywide). Outfalls are outlet structures which connect the City's sewers with the surrounding waters. 

· The signs will identify all New York State Department of Environmental Conservation (NYSDEC) permitted wet weather discharge points throughout the City.

· Each sign will include an assigned Outfall Identification Number and also the phone number of DEP's 24-Hour Help Center for reporting problems.”
 

The DEP is also trying to address stormwater runoff and mitigate the impact of CSOs by 

more “natural” means, such as The Bluebelt project in the South Richmond area of Staten Island.  This program, which was initiated in 1996, “uses streams, ponds and other wetland areas — instead of expensive and intrusive storm sewers — to perform the natural functions of conveying, storing and filtering stormwater.”
 

IV. CSO Consent Orders


On September 30, 1988, the NYSDEC  first issued State Pollutant Discharge Elimination System (SPDES) 
 permits for the City’s 14 in-City WWTPs, which have been periodically revised and renewed since that time – the latest renewal currently pending.  These SPDES permits, among many other things, contained deadlines for the City to comply with federal and State CSO requirements and required the planning and implementation of strategies to address CSOs.  Due to the City’s failure to meet those deadlines, the DEC imposed a $250,000 penalty and entered into an Order on Consent with the DEP on June 26, 1992 (“1992 Consent Order”).  The 1992 Consent Order was subsequently incorporated into the DEP’s SPDES permits. 

The 1992 Consent Order contained a new set of deadlines, which incorporated the planning projects required pursuant to the 1988 SPDES permits and required that the DEP implement nine drainage area facility plans – extending the deadline for the facility plans that had already been required pursuant to the SPDES permits.  That document also required the continued evaluation of CSO contribution to contravention of the State Water Quality Standards and receiving water designated use impairments and implementation of “interim measures” regarding booming, skimming and netting (See Section III, supra).  Although the DEP has instituted a “floatables program” to comply with the interim measures, it has not completed the construction of holding tanks, which was also required by the 1992 Consent Order.  

In 1996, NYSDEC and the DEP entered into a Modification to the 1992 Consent Order (“1996 Modification”), which provided that “the City will inspect and replace hoods in [catch basins in] specific areas of the City, selected to yield the most cost-effective floatable reductions”,
 which the DEP addresses through its Catch Basin Management Program.  The landscape has also changed since the 1992 Consent Order due to the Wet Weather Water Quality Act of 2000, which requires that all SPDES permits or orders regarding CSOs comply with the requirements contained in the United States Environmental Protection Agency’s “Combined Sewer Overflow (CSO) Control Policy” (“CSO Policy”) – which had been issued as guidance in 

1994 to establish “a consistent national approach for controlling discharges from CSOs to the Nation’s waters through the National Pollutant Discharge Elimination System (NPDES) permit program.”
  The CSO Policy’s major requirements are implementation of nine minimum technology-based controls
 and the development of long term CSO control plans
 to ultimately provide for full compliance with the Clean Water Act.

The DEP has testified before the Committee on Environmental Protection, most recently on May 21, 2004, that “[w]hile construction of holding tanks is clearly one successful method to control CSOs, it is by no means the only, or the most rational, solution to limiting the water quality impairment caused by the discharge of sanitary sewage and rainwater which occurs 

during a combined sewer overflow.”
  In light of that position, the DEP had been in discussions with NYSDEC to amend the 1992 Consent Order and it is the Committees’ understanding that the agencies recently agreed to a re-negotiated document, which was to be released for public comment today.  It is the Committees’ expectation that the DEP will discuss that document in detail at this hearing. 

V. Analysis of Int. No. 162


Int. No. 162 seeks to mitigate the impact of CSOs and stormwater on the City’s surrounding water bodies by expanding the options available for developers and the Commissioner for the on-site disposal of stormwater in new construction.  Specifically, the legislation seeks to alleviate the burden placed on developers seeking to use alternate disposal practices as new technologies emerge.  

· Section 1 of Int. No. 162 sets forth the legislative findings and intent of the bill.

· Section 2 of Int. No. 162 revises subdivision b of section 24-526 of the Administrative Code by renumbering paragraphs 1 and 2 as paragraphs 2 and 3, respectively, and by adding a new paragraph 1 that allows an owner of a development to dispose of stormwater on-site in accordance with the provisions of section P110.13 of reference standard RS-16 of the Appendix to Chapter 1 of Title 27 of the Administrative Code, with the approval of the Commissioner of Environmental Protection where a public sewer is located within 500 feet.  

· Section 3 of Int. No. 162 revises subdivision c of section 24-526 of the Administrative Code by renumbering paragraphs 1, 2, and 3, respectively, and by adding a new paragraph 1 that allows, when no public sewers into which discharge is feasible are located with 500 feet of the property, owners of lots and developers of one, two, and three family homes where more than thirty percent of the area is being developed, to dispose of stormwater on-site, with the approval of the Commissioner of Environmental Protection. 

· Section 4 of Int. No. 162 revises subdivision d of section 24-526 of the Administrative Code by requiring the approval of the Commissioner of Environmental Protection for disposal of stormwater by means acceptable to the Commissioners of Environmental Protection and Buildings, including, but not limited to, those set forth in section P110.13 of reference standard RS-16 of the Appendix to Chapter 1 of Title 27 of the Administrative Code, from any development not within 500 feet of a public sewer.

· Section 5 of Int. No. 162 revises subdivision b of Section P 110.2 of reference standard RS-16 of the Appendix to Chapter 1 of Title 27 of the Administrative Code by permitting the on-site disposal of stormwater for developments where public sewers are located in front of the property, with the approval of the Commissioner of Buildings. 

· Section 6 of Int.  No. 162 revises subdivision c of section P110.2 of reference standard RS-16 of the Appendix to Chapter 1 of Title 27 of the Administrative Code by renumbering paragraphs 1 and 2 as paragraphs 2 and 3, respectively, and by adding a new paragraph 1 that states that where any new building or substantial horizontal enlargement is to be constructed on a property and the Department of Buildings determines there is no public sewer located directly in front the property, “with the approval of the commissioner, on-site disposal of storm water in accordance with the provisions of section P110.13 of this reference standard is permitted.”

· Section 7 of Int. No. 162 amends paragraph 3 of subdivision c of section P110.2 of reference standard RS-16 of the Administrative Code as renumbered by section 6 of Int. No. 162, by deleting subparagraph A and by relettering subparagraphs B and C as subparagraphs A and B, respectively.

· Section 8 of Int. No. 162 amends subdivision c of section P110.13 of reference standard RS-16 of the Appendix to Chapter 1 of Title 27 of the Administrative Code, which addresses on-site stormwater disposal, to allow leaching of stormwater with the approval of the Commissioner of Buildings where stormwater is falling on an areaway of any size and authorizes the use of other methods of on-site disposal not enumerated in section P110.13 with the approval of both the Commissioners of Buildings and Environmental Protection.

· Section 9 provides that this local law shall take effect immediately. 

� Stormwater is precipitation that falls on rooftops, roads, and other developed land and drains to storm drains and streams. Press Release, Puget Sound Action Team, “Stormwater and Combined Sewer Overflows”, April 2004 .


� Id.


� “Eutrophication” is a condition in an aquatic ecosystem where high nutrient concentrations stimulate blooms of algae (e.g., phytoplankton); http://www.epa.gov/maia/html/eutroph.html.


� United States Environmental Protection Agency, “Report to Congress: Impacts and Control of CSOs and SSOs”, EPA 833-R-04-001, August 2004, p. 5-11.


� The following is a list of the fourteen in-City WWTPs owned and operated by New York City:				                                                   Construction       Flow              Flow          Estimated Population


WWTP & Location	Date        Avg.(mgd)  Capacity (mgd)     	Served  


	


1. Hunts Point, Bronx	1977+ 	120	200	629,927


2. Coney Island, Brooklyn	1994+	97	100	602,097	


3. Newtown Creek, Brooklyn	1967	246	310	1,039,294


4. Owls Head, Brooklyn	1996+	107	120	 761,479


5. Red Hook, Brooklyn	1987	33	60	 192,215


6. 26th Ward, Brooklyn	1975+	62	85	 271,240


7. North River, Manhattan	1986	131	170	 584,192


8. Wards Island, Manhattan	1979+	194	250	 1,000,213


9. Jamaica, Queens	1978+	81	100	 632,148


10. Rockaway, Queens	1978+	20	45	  94,471


11. Tallman Island, Queens	1979+	56	80	 388,214


12. Bowery Bay, Queens	1978+	114	150	 727,117


13. Port Richmond, Staten Island	1978+	35	60	 172,268


14. Oakwood Beach, S.I.		         1979+	   28	           40	       151,585


Walter Liong-Ting and Russell Haven , “A Citizen Guide to Waste Water Treatment Plants in New York City”, New York Public Interest Research Group, 1988, p. 1.  (A “+” after a construction date indicates a year of major additions or reconstruction.)


� New York City Water Board, “Public Information Regarding Water and Wastewater Rates”, April 2004, p. 31.


� New York City Department of Environmental Protection, “2002 New York Harbor Water Quality Report” (“2002 Water Quality Report”), p. 20.


� Andrea Elliott, N.Y. Times, “Sewage Spill During Blackout Exposes a Lingering Problem”, August 28, 2003.  


� Id.  


� Press Release, New York City Department of Environmental Protection, “DEP issues 2003 Harbor Water Quality Report Showing Cleaner Waterways and Wildlife Resurgence”, July 20, 2004 (“Press Release”).  


� “Supervisory Control and Data Acquisition”.


� Testimony of Commissioner Christopher O. Ward, New York City Department of Environmental Protection, Hearing Before the New York City Council Committee on Environmental Protection, February 3, 2004 (“February 3, 2004 Testimony”), p. 8.  


� Press Release. 


� February 3, 2004 Testimony, p. 8.  


� New York City Department of Environmental Protection, “Drinking Water and Clean Infrastructure”, November 20, 2003, p. 17.


� � HYPERLINK http://www.nyc.gov/html/dep/html/float.html ��http://www.nyc.gov/html/dep/html/float.html�.


� These pieces of equipment are caps that cover the pipes that connect the catch basins to the sewer system, thus limiting the amount of floatables that enter the system.  


� Press Release.


� � HYPERLINK http://www.nyc.gov/html/dep/html/float.html ��http://www.nyc.gov/html/dep/html/float.html�.


� � HYPERLINK http://www.nyc.gov/html/dep/html/press/03-22pr.html ��http://www.nyc.gov/html/dep/html/press/03-22pr.html�.


� Pursuant to the Federal Water Pollution Control Act of 1972, more familiarly known as the “Clean Water Act”, 33 U.S.C. §1342, et seq., the United States Environmental Protection Agency (EPA) established a “National Pollutant Discharge Elimination System” (NPDES) for pollution discharges from point sources into the waters of the United States.  States may be authorized under the Clean Water Act to operate their own NPDES program, if such program is at least as stringent as the federal system.  The NYSDEC has received such authorization and administers the State Pollutant Discharge Elimination System permit program in New York.   


� In the Matter of City of New York Department of Environmental Protection, Fifth Interim Decision of the Commissioner, Case No. 0026131 (N.Y. Dept. Env. Conserv.  October 7, 1996); � HYPERLINK http://www.dec.state.ny.us/website/ohms/decis/nycspdi5.htm ��http://www.dec.state.ny.us/website/ohms/decis/nycspdi5.htm�.


� Combined Sewer Overflow (CSO) Control Policy, 59 Fed. Reg. 18,688, (1994).


�   The nine minimum controls are:


“1.    Proper operation and regular maintenance programs for the sewer system and the CSOs 


 Maximum use of the collection system for storage 


 Review and modification of pretreatment requirements to assure CSO impacts are minimized 


 Maximization of flow to the publicly owned treatment works for treatment 


 Prohibition of CSOs during dry weather 


 Control of solid and floatable materials in CSOs 


 Pollution prevention 


 Public notification to ensure that the public receives adequate notification of CSO occurrences and CSO    


 impacts 


 Monitoring to effectively characterize CSO impacts and the efficacy of CSO controls”  


� HYPERLINK http://cfpub.epa.gov/npdes/cso/ninecontrols.cfm?program_id=5. ��http://cfpub.epa.gov/npdes/cso/ninecontrols.cfm?program_id=5.� 


� The elements of a long term control plan are:


“1. 	 Characterization, monitoring, and modeling of the combined sewer system 


Public participation 


Consideration of sensitive areas 


Evaluation of alternatives to meet CWA requirements using either the "presumption approach" or the "demonstration approach" 


Cost/performance considerations 


Operational plan 


Maximizing treatment at the existing POTW treatment plant 


Implementation schedule 


Post-construction compliance monitoring program”


� HYPERLINK http://cfpub.epa.gov/npdes/cso/ltplan.cfm?program_id=5. ��http://cfpub.epa.gov/npdes/cso/ltplan.cfm?program_id=5.� 


� Testimony by Commissioner Christopher O. Ward, New York City Department of Environmental Protection, Hearing before the New York City Council Committee on Environmental Protection, May 21, 2004, p. 14.
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