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Int. No. 53:
By Council Members Gerson, DeBlasio, the Public Advocate (Ms. Gotbaum), Felder, Koppell, Nelson, Reed, Sanders, Seabrook, Serrano, Stewart, Quinn, Moskowitz, Brewer, Gentile and Martinez

Title:
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale, installation and use of motorcycle straight pipes. 

Int. No. 54:
By Council Members Gerson, DeBlasio, the Public Advocate (Ms. Gotbaum), Avella, Felder, Fidler, Koppell, Martinez, Nelson, Reed, Seabrook, Serrano, Stewart, Quinn, Moskowitz, Brewer, Gentile and James

Title:
A Local Law to amend the administrative code of the city of New York, in relation to violations of the noise code that pertain to the operation of motorcycles.

Int. No. 55:
By Council Members Gerson, DeBlasio, the Public Advocate (Ms. Gotbaum), Avella, Felder, Fidler, Koppell, Nelson, Sanders, Seabrook, Serrano, Quinn, Moskowitz, Brewer, Gentile, James, Reed and Stewart

Title:
A Local Law to amend the administrative code of the city of New York, in relation to the prevention of noisy and offensive motorcycles.

Int. No. 145:    By Council Members Sanders, Gerson, Lopez, Monserrate, Nelson, Moskowitz, 

Vallone and Gentile
Title:       
A Local Law to amend the administrative code of the city of New York, in relation to adding a plainly audible noise standard.



On March 3, 2004, the Committee on Environmental Protection, chaired by Council Member James Gennaro, will hold a hearing on four pieces of legislation dealing with noise.  These bills are: Int. No. 145, which would amend the Administrative Code of the City of New York, in relation to adding a “plainly audible” noise standard; Int. No. 53, which would amend the Administrative Code of the City of New York, in relation to prohibiting the sale, installation and use of motorcycle straight pipes; Int. No. 54, which would amend the Administrative Code of the City of New York, in relation to violations of the noise code that pertain to the operation of motorcycles; and, Int. No. 55, which would amend the Administrative Code of the City of New York, in relation to the prevention of noisy and offensive motorcycles.  

I. Background

It has been well documented that noise is a major contributor to reduced quality of life, and that “[e]xposure to noise in community settings can result in physiological, biochemical and psychological impacts which can roughly be termed stress.”
 In fact, according to the World Health Organization’s (WHO) definition of health, “noise impacts such as population annoyance, interference with communication, and impaired task performance are health issues.”
  Essentially, according to Paul Schomer, Ph.D., P.E., author of “A White Paper: ASSESSMENT OF NOISE ANNOYANCE,” 

“Noise has a significant impact on the quality of life and is a health problem in accordance with the World Health Organization’s (WHO) definition of health (WHO, 1999).  The effects of noise are seldom catastrophic, and are often only transitory, but adverse effects can be cumulative with prolonged or repeated exposure.  Sleep disruption, the masking of speech and television, and the inability to enjoy one’s property or leisure time impair the quality of life.  In addition, noise can interfere with the teaching and learning process, disrupt the performance of certain tasks, and increase the incidence of antisocial behavior.  There is also some evidence that noise can adversely affect general health and wellbeing in the same manner as chronic stress.”

An article in the WebMD website, “When Is Life Too Loud?”, mentions that

“[s]cientists rate noises according to their intensity, or loudness, in decibels (dB).  Sounds can be quieter than a whisper (30dB) or as loud as a rocket’s roar (180dB).  A normal conversation measures in around 60 dB, while city traffic crawls along at about 80 dB.  `Too much’ noise is considered to be 85 db or more over an eight-hour period – enough to permanently damage your hearing.”

Some common noises in decibels (dB) are:

A whisper, a quiet library

  30 dB

A normal conversation

  60 dB

Truck traffic, shot tools

  90 dB

Chain saw, snowmobile

100 dB

Sandblasting, loud rock concert
115 dB

Jet engine, gun blast


140 dB

Source:  The American Academy of Otolaryngology 

A New York Times article, entitled “New York Quiet?  Never.  Quieter?  Maybe.  Listen Up,” correctly notes that “New York is bloated with sound.  In what is probably the world’s noisiest city, demonic noises of every schreeching[sic], whining, chattering, grinding, whirring, rattling, barking, whooshing, booming variety ricochets, undulates, burrows, assails, aggravates, raising stress levels and lowering the quality of life.”
  

In 1972, the City of New York became one of the first cities in the nation to adopt a comprehensive noise code.
  Specifically, the declaration of the noise code policy in Section 24-202 of the City’s Administrative Code states the following:

“It is hereby declared to be the public policy of the city to reduce the ambient noise level in the city, so as to preserve, protect and promote the public health, safety and welfare, and the peace and quiet of the inhabitants of the city, prevent injury to human, plant and animal life and property, foster the convenience and comfort of its inhabitants, and facilitate the enjoyment of the natural attractions of the city.  It is the public policy of the city that every person is entitled to ambient noise levels that are not detrimental to life, health and enjoyment of his or her property.  It is hereby declared that the making, creation or maintenance of excessive and unreasonable noises within the city affects and is a menace to public health, comfort, convenience, safety, welfare and the prosperity of the people of the city.  For the purpose of controlling and reducing such noises, it is hereby declared to be the policy of the city to set the unreasonable noise standards and decibel levels contained herein and to consolidate certain of its noise control legislation into this code.

Subchapter four of the City’s Noise Control Code applies an “unreasonable noise” standard to sounds emanating from sound reproduction devices, sound signal devices, animals, emergency signal devices, construction activities, construction devices, containers and construction material, exhausts, lawn care devices, and power tools.
  Subchapter five of the Code establishes specific decibel level limitations for sounds emanating from motor vehicles, aircraft, rapid transit railroads, railroads, air compressors, circulation devices, motor vehicle claxons, paving breakers, emergency signal devices, and commercial music.
  The limitations established by the City’s Noise Control Code also relate to, among other things, specific days, times of day, types of dwellings, types of engines, distances from occupied residential buildings, the City agency involved, and combinations of noises.  The Administrative Code also contains in section 24-218 a generic prohibition on the making of “unreasonable noise,” which applies when there is no specific decibel level limitation.
  Section 24-203 of the Administrative Code of the City of New York defines unreasonable noise to mean “any excessive or unusually loud sound that disturbs the peace, comfort or repose of a reasonable person of normal sensitivities or injuries or endangers the health or safety of a reasonable person of normal sensitivities, or which causes injury to plant or animal, or damage to property or business.”
  
The New York City Department of Environmental Protection (DEP) and the New York City Police Department (NYPD) are responsible for enforcing the City’s Noise Code.  According to The Preliminary Mayor’s Management Report for Fiscal Year (FY) 2004 (“2004 MMR”), the DEP issued 1,439 noise violations in FY 2003, which is a decrease of 72 from the 1,511 noise violations issued in FY 2002.


According to the 2004 MMR, the NYPD issued 532,817 quality-of-life summonses in FY 2003, which is an increase of 88,819 summonses as compared to the 443,998 summonses issued in FY 2002.
  Quality-of-life violations includes, among other things, “unreasonable noise,” but the NYPD does not provide specific data, within the performance statistics it provides in the 2004 MMR, on the types of “quality of life” violations, stating that the “data is preliminary and subject to further revision.”
  The 2004 MMR attributes the increase in the total number of NYPD-issued quality-of-life summonses to, in part, “the Department’s strategic initiatives such as Operations Silent Night and Impact.”
  In October 2002, Mayor Michael R. Bloomberg and Police Commissioner Raymond W. Kelly “launched Operation Silent Night to combat excessive noise, targeting 24 high noise neighborhoods throughout the City.  Intensive enforcement  measures include the use of sound meters, towing of vehicles, seizure of audio equipment, summonses, fines, and arrests.”
  “In January 2003, Mayor Bloomberg and Commissioner Kelly launched Operation Impact, an initiative aimed at reducing and preventing serious and violent crimes by deploying approximately 1,500 Police Officers each day to strategically targeted locations or impact zones that exhibited a greater propensity for crime during certain hours and days.”

II.
 Plainly Audible Noise Standard

Under the current noise code for the City of New York, many kinds of noise are considered in violation of the law only if they are “unreasonable.”  Int. No. 145 would expand this general provision by which noise violations are issued to include sound that is “plainly audible.”  The term “plainly audible” is defined as “noise that can be heard by a reasonable person of normal sensitivities using his or her unaided hearing faculties, at a distance of one hundred feet from the source of such noise from the hours of 7 a.m. and 10:00 p.m. or at a distance of fifty feet from the source of such noise between the hours of 10:00 p.m. and 7:00 a.m.”

II. Motorcycle Noise

Thirty years ago, when the comprehensive New York City Noise Control Code was enacted, it was declared, as previously mentioned, as public policy of the City that “….every person is entitled to ambient noise levels that are not detrimental to life,  health and enjoyment of his or her property…” and that “…the making, creation or maintenance of excessive and unreasonable noises within the city affects and is a menace to public health, comfort, convenience, safety, welfare and the prosperity of the people of the city.”  The proposed motorcycle noise legislation aims to advance the public policy expressed therein and to improve the quality of life for all New Yorkers by targeting those individuals who create and subject others to excessive, unnecessary and preventable noise emanating from a motorcycle.  In short, the proposed legislation seeks to address this problem by making such noise an offense for which a summons can be issued and conviction.
IV.

Analysis of Int. No. 53



Int. No. 53 seeks to reduce excessive noise from motorcycles by adding new section 10-137 to chapter one of title ten of the Administrative Code of the City of New York.  That new section would prohibit the sale, installation and use of motorcycle straight pipes.



Section one of the legislation contains new section 10-137.  Subdivision (a) of that new section sets forth definitions for various terms used in the legislation.



“Department” is defined as the New York City Police Department.



“Motorcycle” is defined as every motor vehicle having a seat or saddle for the use of the rider and designed to travel on not more than three wheels in contact with the ground, but excluding a tractor.



“Motor vehicle” is defined as any vehicle designed to be operated or driven upon a public highway which is propelled by any power other than muscular power, except (i) electrically-driven mobility devices operated or driven by a person with a disability, (ii) vehicles which run only upon rails or tracks, (iii) snowmobiles as defined in article forty-seven of the Vehicle and Traffic Law, and (iv) all terrain vehicles as defined in article forty-eight-B of the Vehicle Traffic Law.



“Person” is defined as an individual, partnership, company, corporation, association, firm, organization or any principal, director, officer, partner, member or employee thereof.



“Straight pipe” is defined as a motorcycle exhaust device that does not contain internal baffles or that is intentionally designed to allow for the internal baffling to be fully or partially removed or interchangeable.



Subdivision (b) of new section 10-137 provides that it shall be unlawful for any person to distribute, sell, offer for sale, or cause any other person to distribute, sell or offer for sale, a straight pipe or a motorcycle equipped with a straight pipe.  In addition, that subdivision provides that it shall be unlawful for any person to install or cause any other person to install a straight pipe on a motorcycle or operate a motorcycle equipped with a straight pipe.



Subdivision (c) of new section 10-137 provides that the provisions of that section shall be enforced by the Police Department and the Departments of Consumer Affairs, Environmental Protection and Transportation.



Subdivision (d) of new section 10-137 provides that a police officer or designated employee of the departments that are granted the authority to enforce that section may seize a motorcycle or straight pipe where a summons or notice of violation has been issued for a violation of that section. 



Subdivision (e) of new section 10-137 provides that any person who violates subdivision (b) of that section, upon conviction thereof, shall be guilty of a misdemeanor.



Subdivision (f) of new section 10-137 sets forth civil penalties for violating subdivision (b) of that section, which may be recovered in a proceeding before the ECB.  Those penalties are not less than $500 nor more than $1,000 for a first violation; not less than $1,000 nor more than $2,500 for a second violation; and, not less than $2,500 nor more than $5,000 for a third or subsequent violation.  Any proceeding regarding a violation of that section shall be commenced by a notice of violation that is returnable before the ECB.  Each sale, offer for sale, or installation in violation of new section 10-137 is considered a separate violation.



Subparagraph one of subdivision (g) of new section 10-137 provides that any motorcycle or straight pipe seized pursuant to that section shall be delivered into the custody of the Police Department.  Where a notice of violation has been served, a hearing to adjudicate the violation underlying the seizure shall be held before the ECB within five business days after the seizure and the ECB shall make a decision within five business days after the end of the hearing. Where a criminal summons has been served, a hearing to adjudicate the violation underlying the seizure shall be held before a court of competent jurisdiction.  In the event that such court or the ECB determines that there has been no violation, the motorcycle or straight pipe shall be released to the owner or any person authorized by the owner.

Subparagraph two of subdivision (g) of new section 10-137 states that, except as otherwise provided in paragraph one of that subdivision or where notice has been given that forfeiture will be sought pursuant to subparagraph (i) of paragraph six of that subdivision, a seized motorcycle or straight pipe shall be released upon payment of a fine or civil penalty imposed for the violation underlying the seizure, in addition to the cost of removal and storage as set forth in the rules of the Police Department.  Where an action or a proceeding relating to the violation underlying the seizure is pending, the motorcycle or straight pipe shall be released upon the posting of a bond or other form of security sufficient to cover the maximum fine or civil penalty that may be imposed for the violation and the costs of removal and storage.

Paragraph three of subdivision (g) of new section 10-137 states that upon the seizure of a motorcycle or straight pipe, the person from whom the motorcycle or straight pipe was seized shall be given written notice of the procedure for redemption of the motorcycle or straight pipe and the procedures regarding a post-seizure hearing.  Where the motorcycle is registered pursuant to the Vehicle and Traffic Law, the notice shall also be mailed to the registered owner of the motorcycle at the address set forth in the records maintained by the Department of Motor Vehicles.  For motorcycles registered in a state other than New York, the notice shall also be mailed to the registered owner of the motorcycle at the address set forth in the records maintained by the state of registration.  For straight pipes, notice shall be mailed to the owner of the straight pipe where the owner is known or can by reasonable effort be ascertained or, where the owner is not known or cannot by reasonable effort be ascertained, to the employer of the person from whom the straight pipe was seized.  Where the person from whom the motorcycle or straight pipe was seized is less than eighteen years old, the notice shall also be either personally served upon the person’s parent or guardian or mailed to the person's parent or guardian if the name and address of such person is reasonably ascertainable.
Paragraph four of subdivision (g) of new section 10-137 states that where a court of competent jurisdiction or the ECB finds that there has been no violation of that section, the motorcycle or straight pipe shall be released to the owner or any person authorized by the owner.

Paragraph five of subdivision (g) of new section 10-137 states that any motorcycle or straight pipe that has not been claimed by the owner within twenty business days after mailing by first class mail to the owner of a notice of a determination by a court of competent jurisdiction or by the ECB that there has been no violation of that section shall be deemed by the Police Department be abandoned.  Any motorcycle unclaimed under the provisions of that subdivision shall be disposed of by the Police Department pursuant to section twelve hundred twenty-four of the Vehicle and Traffic Law.  Any straight pipe unclaimed under the provisions of that subdivision shall be destroyed or disposed of by the Police Department.

Paragraph six of subdivision (g) of new section 10-137 states that a motorcycle or straight pipe that has been seized pursuant to that section and all rights, title and interest therein shall be subject to forfeiture upon notice and judicial determination thereof if the person from whom the motorcycle or straight pipe was seized has been found liable by a court of competent jurisdiction or the ECB on one or more prior occasions for violating that section.

(i) A forfeiture proceeding may not be commenced more than ten business days after the receipt of a request by the owner for return of the motorcycle or straight pipe.  If a forfeiture proceeding is not commenced within such ten-day period, the motorcycle or straight pipe shall be returned to the owner upon payment of the fine or civil penalty imposed and the costs of removal and storage.  A motorcycle or straight pipe that is the subject of such action shall remain in the custody of the Police Department or other appropriate agency pending the final determination of the forfeiture action.
(ii) Notice of the institution of the forfeiture action shall be served by first class mail on: (a) an owner of a motorcycle at the address set forth in the records maintained by the Department of Motor Vehicles, or for motorcycles  registered in a state other than New York, in the records maintained by the state of registration; (b) all persons holding a security interest in the motorcycle where the security interest has been filed with the Department of Motor Vehicles pursuant to the provisions of title ten of the Vehicle and Traffic Law, at the address set forth in the records of the Department, or for motorcycles registered in a state other than New York, all persons who hold a security interest in the motorcycle where the security interest has been filed with the state of registration and which persons are made known by that state to the Police Department at the address provided by the state of registration; (c) for straight pipes, by publication in the City Record describing the straight pipe and by notice served by first class mail to the address of the person from whom the straight pipe was seized.  Where such person is not the owner of the straight pipe, notice shall be served by first class mail both to that person and to the owner of the straight pipe where the owner is known, or can by reasonable effort be ascertained or, where such owner is not known or cannot by reasonable effort be ascertained, to the employer of the person from whom the straight pipe was seized.  Notice shall also be served by first class mail to any person who holds a security interest in the straight pipe when the name and address of the person has been provided by the owner of the straight pipe or other person from whom the straight pipe was seized, or is otherwise known or can by reasonable effort be ascertained.

(iii) Any owner who receives notice of the institution of a forfeiture action who wishes to claim an interest in the motorcycle or straight pipe subject to forfeiture may assert a claim in such action for the recovery of the motorcycle or straight pipe or satisfaction of the owner's interest in such motorcycle or straight pipe.  Any person with a security interest in such motorcycle or straight pipe who receives notice of the institution of the forfeiture action who claims an interest in such motorcycle or straight pipe may assert a claim in such action for satisfaction of such person's security interest.

(iv) Forfeiture pursuant to subdivision (g) of new section 10-137 shall be made subject to the interest of a person who claims an interest in the motorcycle or straight pipe pursuant to subparagraph (iii) of that subdivision, where such person establishes that: (a) the act constituting the violation of that section that was the basis for seizure occurred without the knowledge of the person, or if the person had knowledge of the act that resulted in the violation, that the person did not consent to the act by failing to do all that could reasonably have been done to prevent the act, and that the person did not knowingly obtain such interest in the motorcycle or straight pipe in order to avoid the forfeiture; or (b) that the conduct that was the basis for such seizure was committed by any person other than such person claiming an interest in the motorcycle or straight pipe while such motorcycle or straight pipe was unlawfully in the possession of a person who acquired possession thereof in violation of the criminal laws of the United States or any State.

(v) The Police Department, after judicial determination of forfeiture of a motorcycle, shall, at its discretion, either: (a) retain the motorcycle for the official use of the City; or (b) by public notice of at least five days, sell the forfeited motorcycle at public sale.  The net proceeds of any such sale shall be paid into the general fund of the City.

(vi) The Police Department, after judicial determination of forfeiture of a straight pipe, shall destroy or dispose of the straight pipe.

(vii) In any forfeiture action commenced pursuant to subdivision (g) of new section 10-137, where the court awards a sum of money to one or more persons in satisfaction of such person's or persons' interest in the forfeited motorcycle or straight pipe, the total amount awarded to satisfy such interest or interests shall not exceed the amount of the net proceeds of the sale of the forfeited motorcycle or straight pipe after deduction of the lawful expenses incurred by the City, including the reasonable costs of removal and storage between the time of seizure and the date of sale, destruction or disposal.

(viii) For purposes of new section 10-137, the term "owner" of a motorcycle shall mean an owner as defined in section one hundred twenty-eight of the Vehicle and Traffic Law.  The term "owner" of a straight pipe subject to seizure or forfeiture pursuant to that section shall mean a person who demonstrates ownership of such straight pipe to the satisfaction of the Police Commissioner. 

(ix) For purposes of new section 10-137, the term "security interest" in a motorcycle shall mean a security interest as defined in subdivision (k) of section two thousand one hundred one of the Vehicle and Traffic Law.  "Security interest" in a straight pipe shall mean an interest reserved or created by agreement and which secures payment or performance of an obligation.  The term includes the interest of a lessor under a lease intended as security.
 

Subdivision (h) of new section 10-137 authorizes the Corporation Counsel to commence a civil action on behalf of the City for injunctive relief to restrain or enjoin any activity in violation of subdivision (b) of that section and for any civil penalties.  

Section two of the legislation states that it shall take effect immediately.

V.  
Analysis of Int. No 54

Int. No. 54 seeks to reduce excessive noise from motorcycles by amending the 

City’s Noise Control Code. 



Section one of the legislation amends section 24-203 of the Code by adding a new subdivision (fff), in which the term “motorcycle” is newly defined.  “Motorcycle” is defined as every motor vehicle having a seat or saddle for the use of the rider and designed to travel on not more than three wheels in contact with the ground, but excluding a tractor.



Section two of the legislation amends section 24-218 of the Code by adding the clause “other than motorcycles” to the paragraph.  Thus, the bill would provide that a person could be in violation of the Noise Control Code, with respect to creating an unreasonable noise with a motorcycle, even if such noise falls below the decibel level limits prescribed for motorcycles within the Code. 



Section three of the legislation amends subchapter four of chapter two of Title 24 of the Code by adding a new section 24-227.3.  Subdivision (a) of that section provides that no person shall operate a motorcycle in a such a way as to create an unreasonable noise.  



Subdivision (b) of new section 24-227.3 provides that a violation of that section constitutes a misdemeanor, punishable pursuant to new subdivision (g) of section 24-269 of the Code.



Subdivision (c) of new section 24-227.3 provides that a police officer or designated employee of the DEP may seize and impound a motorcycle where a summons or notice of violation is issued for a violation of that section.



Section four of the legislation amends section 24-232 of the Code, with the addition of new subdivisions (c) and (d).  Subdivision (c) provides that a violation of that section, with respect to the operation of a motorcycle, constitutes a misdemeanor, punishable pursuant to subdivision (g) of section 24-269 of the Code.



Subdivision (d) of amended section 24-232 provides that a police officer or designated employee of the DEP may seize and impound a motorcycle where a summons or notice of violation is issued for a violation of that section.



Section five of the legislation amends paragraph five of subdivision (b) of section 24-257 of the Code by providing civil penalties for new section 24-227.3, which is added by section three of the legislation.  Those penalties are a minimum of one hundred thirty and a maximum of five hundred twenty-five dollars for a first violation; a minimum of two hundred sixty and a maximum of one thousand fifty dollars for a second violation; and, a minimum of three hundred ninety and a maximum of one thousand, five hundred seventy-five dollars for a third or subsequent violation.



Section six of the legislation amends section 24-257 of the Code by adding a new subdivision (g) to that section.  Paragraph one of that subdivision provides that any motorcycle seized pursuant to new section 24-227.3 or section 24-232 of chapter two of Title 24 of the Code shall be delivered into the custody of the DEP.  Where a notice of violation has been served, a hearing to adjudicate the violation underlying the seizure shall be held before the ECB within five business days after the seizure and the ECB shall make a decision within five business days after the end of the hearing. Where a criminal summons has been served, a hearing to adjudicate the violation underlying the seizure shall be held before a court of competent jurisdiction.  In the event that such court or the ECB determines that there has been no violation, the motorcycle shall be released to the owner or any person authorized by the owner.

Paragraph two of new subdivision (g) provides that, except as otherwise provided in paragraph one of that subdivision or where notice has been given that forfeiture will be sought pursuant to subparagraph (i) of paragraph six of that subdivision, a motorcycle seized pursuant to section 24-227.3 or section 24-232 of chapter two of Title 24 of the Code shall be released upon payment of a fine or civil penalty imposed for the violation underlying the seizure and the cost of removal and storage as set forth in the rules of the DEP.  Where an action or a proceeding relating to the violation underlying the seizure is pending in a court of competent jurisdiction or an administrative proceeding before the board, the motorcycle shall be released upon the posting of a bond or other form of security sufficient to cover the maximum fine or civil penalty which may be imposed for the violation and the costs of removal and storage.

Paragraph three of new subdivision (g) provides that upon the seizure of a motorcycle pursuant to section 24-227.3 or section 24-232 of chapter two of Title 24 of the Code, the operator shall be given written notice of the procedure for redemption of the motorcycle and the procedures regarding a post-seizure hearing.  Where the motorcycle is registered pursuant to the Vehicle and Traffic Law, such notice shall also be mailed to the registered owner of the motorcycle at the address set forth in the records maintained by the Department of Motor Vehicles.  For motorcycles registered in a state other than New York, the notice shall also be mailed to the registered owner of the motorcycle at the address set forth in the records maintained by the state of registration.  Where the operator is less than eighteen years old, the notice shall also be either personally served upon the operator's parent or guardian or mailed to the operator's parent or guardian if the name and address of the person is reasonably ascertainable.

Paragraph four of new subdivision (g) provides that where a court of competent jurisdiction or the ECB finds that there has been no violation of section 24-227.3 or section 24-232 of chapter two of Title 24 of the Code, the motorcycle shall be released to the owner or any person authorized by the owner.

Paragraph five of new subdivision (g) provides that any motorcycle that has not been claimed by the owner within twenty business days after mailing by first class mail to the owner of notice of a determination by a court of competent jurisdiction or by the ECB that there has been no violation of section 24-227.3 or section 24-232 of chapter two of Title 24 of the Code shall be deemed by the DEP to be abandoned.  Any motorcycle unclaimed under the provisions of that subdivision shall be disposed of by the DEP pursuant to section twelve hundred twenty-four of the Vehicle and Traffic Law. 

Paragraph six of new subdivision (g) provides that, in addition to any other fines, penalties, sanctions or remedies provided for in chapter two of Title 24 of the Code, a seized motorcycle and all rights, title and interest therein shall be subject to forfeiture upon notice and judicial determination thereof if the operator of the motorcycle has been found liable by a court of competent jurisdiction or the ECB on one or more prior occasions for violating section 24-227.3 or section 24-232 of chapter two of Title 24 of the Code.

(i) A forfeiture proceeding may not be commenced more than ten business days after the receipt of a request by the owner for return of the motorcycle.  If a forfeiture proceeding is not commenced within a ten-day period, the motorcycle shall be returned to the owner upon payment of the fine or civil penalty imposed and the costs of removal and storage.  A motorcycle that is the subject of such action shall remain in the custody of the DEP or other appropriate agency pending the final determination of the forfeiture action.

(ii) Notice of the institution of the forfeiture action shall be served by first class mail on: (a) an owner of the motorcycle at the address set forth in the records maintained by the Department of Motor Vehicles, or for motorcycles  registered in a state other than New York, in the records maintained by the state of registration; (b) all persons holding a security interest in the motorcycle where the security interest has been filed with the Department of Motor Vehicles pursuant to the provisions of title ten of the Vehicle and Traffic Law, at the address set forth in the records of the Department of Motor Vehicles, or for motorcycles registered in a state other than New York, all persons who hold a security interest in the motorcycle where the security interest has been filed with such state of registration and which persons are made known by that state to the Department of Motor Vehicles at the address provided by such state of registration.
(iii) Any owner who receives notice of the institution of a forfeiture action who wishes to claim an interest in the motorcycle subject to forfeiture may assert a claim in such action for the recovery of the motorcycle or satisfaction of the owner's interest in the motorcycle.  Any person with a security interest in the motorcycle who receives notice of the institution of the forfeiture action who claims an interest in the motorcycle may assert a claim in such action for satisfaction of such person's security interest.

(iv) Forfeiture pursuant to new subdivision (g) of section 24-257 shall be made subject to the interest of a person who claims an interest in the motorcycle pursuant to subparagraph (iii) of that subdivision, where the person establishes that: (a) the use of the motorcycle in violation of section 24-227.3 or section 24-232 of chapter two of Title 24 of the Code that was the basis for seizure occurred without the knowledge of the person, or if the person had knowledge of such use, that the person did not consent to such use by failing to do all that could reasonably have been done to prevent such use, and that the person did not knowingly obtain such interest in the motorcycle in order to avoid the forfeiture; or (b) that the conduct that was the basis for the seizure was committed by any person other than the person claiming an interest in the motorcycle while the motorcycle was unlawfully in the possession of a person who acquired possession thereof in violation of the criminal laws of the United States or any state.

(v) The DEP, after judicial determination of forfeiture, shall, at its discretion, either: (a) retain the motorcycle for the official use of the City; or (b) by public notice of at least five days, sell such forfeited motorcycle at public sale.  The net proceeds of any such sale shall be paid into the general fund of the City.

(vi) In any forfeiture action commenced pursuant to new subdivision (g) of section 24-257, where the court awards a sum of money to one or more persons in satisfaction of such person's or persons' interest in the forfeited motorcycle, the total amount awarded to satisfy such interest or interests shall not exceed the amount of the net proceeds of the sale of the forfeited motorcycle after deduction of the lawful expenses incurred by the City, including the reasonable costs of removal and storage between the time of seizure and the date of sale.

(vii) For purposes of section 24-257, the term "owner" shall mean an owner as defined in section one hundred twenty-eight of the Vehicle and Traffic Law. 

(viii) For purposes of section 24-257, the term "security interest" shall mean a security interest as defined in subdivision (k) of section two thousand one hundred one of the Vehicle and Traffic Law.  The term includes the interest of a lessor under a lease intended as a security.

Section seven of the legislation amends section 24-269 of the Code by adding a new subdivision (g) to that section.  New subdivision (g) sets forth criminal penalties for violations of new section 24-227.3 and section 24-232 of chapter two of Title 24 of the Code.  Such penalties are a fine of not less than one hundred and not more than five hundred dollars or by imprisonment for not more than twenty days, or both such fine and imprisonment, for a first offense; a fine of not less than two hundred and not more than one thousand dollars or by imprisonment for not more than thirty days, or both such fine and imprisonment, for a second offense; and, a fine of not less than three hundred and not more than two thousand dollars or by imprisonment for not more than four months, or both such fine and imprisonment for a third or subsequent offense.


Section eight of the legislation states that it shall take effect ninety days after it is enacted into law except that the Commissioner of Environmental Protection shall take all actions necessary for its implementation immediately.

VI. 
Analysis of Int. No. 55

Int. No. 55 seeks to reduce excessive noise from motorcycles by adding new

section 24-232.1 to subchapter five of chapter two of title twenty-four of the Administrative Code of the City of New York.  That new section contains restrictions pertaining to the exhaust systems of motorcycles.  

Section one of the bill contains the Legislative Declaration.

Section two of the legislation contains new section 24-232.1, which prohibits any person from operating a motorcycle on any public street or highway that is not equipped with a muffler; that is equipped with a muffler without internal baffle plates or with baffle plates that have been altered; or, that is equipped with an exhaust system that has been modified to increase the noise emitted by the motorcycle’s motor, above the noise level of the exhaust system originally installed on the motorcycle.

Section three of the bill amends section 24-257 of the Code by adding civil penalties for new section 24-232.1.  That section, however, contains drafting errors that will be corrected if the bill advances.

Section four of the legislation states that it shall take effect one hundred twenty days after its enactment into law.

VII.
Analysis of Int. No. 145

Int. No. 145 amends portions of the City’s Noise Control Code, by adding a “plainly audible noise” standard to certain portions of the Code that already contain the “unreasonable noise” standard.
  


Section one of the legislation amends section 24-203 of the Code by adding a new subdivision (fff), which contains the newly defined term, “plainly audible noise”.  This term is defined as “noise that can be heard by a reasonable person of normal sensitivities, using his or her unaided hearing faculties, at a distance of one hundred feet from the source of such noise from the hours of 7 a.m. and 10:00 p.m. or at a distance of fifty feet from the source of such noise between the hours of 10:00 p.m. and 7:00 a.m.


Section two of the legislation amends section 24-204 of the Code, concerning the general powers of the Commissioner of Environmental Protection, by adding the plainly audible noise standard to that section.  The Commissioner may take such action as may be necessary to abate a sound source which causes or may cause, by itself or in combination with other sound sources, an unreasonable noise or plainly audible noise.


Section three of Int. No. 145 amends section 24-205 of the Code, concerning investigations and studies by the Commissioner, by adding the plainly audible noise standard.  The Commissioner may make or cause to be made any investigation or study which in his opinion is desirable for the purpose of enforcing the Noise Control Code or controlling or abating an unreasonable noise or plainly audible noise.


Section four of the legislation amends subdivisions (a) and (b) of section 24-207 of the Code, concerning inspections, by adding the plainly audible noise standard.  The DEP may inspect at any reasonable time and in a reasonable manner any device which creates or may create unreasonable noise or plainly audible noise or any record relating to the use of such a device.  


Section five of the legislation amends section 24-220 of the Code, concerning sound reproduction devices,
 by adding the plainly audible noise standard.  That section would prohibit, except as provided in section 10-108 of the Code, 
 the operation or use of any sound reproduction device in such a manner as to create any unreasonable noise or plainly audible noise.  


Section six of the legislation amends section 24-221 of the Code, concerning sound signal devices,
 by adding the plainly audible noise standard.  That section would prohibit any person from operating, using, or causing to be operated or used any sound signal device so as to create an unreasonable noise or plainly audible noise, except as provided for in that section.  


Section seven of the bill amends section 24-222 of the Code, concerning animals, by adding the plainly audible noise standard.  That section would prohibit any person from permitting an animal under his or her control to cause unreasonable noise or plainly audible noise.


Section eight of the legislation amends section 24-226 of the Code, concerning containers and construction material, by adding the plainly audible noise standard.  That section would prohibit any person from handling or transporting or causing to be handled or transported in any public place, any container or construction material in such a way as to create an unreasonable noise or plainly audible noise.  


Section nine of the legislation amends section 24-227 of the Code, concerning exhausts, by adding a plainly audible noise standard.  That section would prohibit any person from causing or permitting the discharge into the open air of the exhaust of any device so as to create an unreasonable noise or plainly audible noise.


Section ten of the legislation amends section 24-228 of the Code, concerning schools, courts, hospitals and nursing homes, by adding the plainly audible noise standard.  That section would prohibit any person from causing or permitting the creation of any unreasonable noise or plainly audible noise through the use of any device on any street adjacent to any school or court while the same is in session, or adjacent to any hospital or nursing home.


Section eleven of the bill amends section 24-229 of the Code, concerning noise sensitive zones, by adding the plainly audible noise standard.  That section provides that where the Commissioner and the Board of Health by joint order designate any geographical area of the City as a noise sensitive zone, such designation shall be accompanied by a joint administrative order setting forth a description of the subject geographical area, the reasons for its determination as a noise sensitive zone, and shall list those activities which if undertaken in such zone, would constitute unreasonable noise or plainly audible noise.  


Section twelve of the legislation states that the bill shall take effect sixty days after its enactment.

Int. No. 53

 By Council Members Gerson, DeBlasio, the Public Advocate (Ms. Gotbaum), Felder, Koppell, Nelson, Reed, Sanders, Seabrook, Serrano, Stewart, Quinn, Moskowitz, Brewer, Gentile and Martinez

 

 ..Title

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale, installation and use of motorcycle straight pipes.  

..Body

Be it enacted by the Council as follows:

 


Section 1.  Chapter one of title 10 of the administrative code of the city of New York is amended by adding section 10‑137 to read as follows:

    
§10‑137.  Prohibition on the sale, installation and use of motorcycle straight pipes.  a. Definitions.  For the purposes of this section:


(1) “Department” shall mean the police department.

(2)"Motorcycle" shall mean every motor vehicle having a seat or saddle for the use 

of the rider and designed to travel on not more than three wheels in contact with the ground, but excluding a tractor.


(3) “Motor vehicle” shall mean any vehicle designed to be operated or driven upon a public highway which is propelled by any power other than muscular power, except (i) electrically-driven mobility devices operated or  driven  by  a person with a disability, (ii) vehicles which run only upon  rails  or  tracks,  (iii)  snowmobiles  as  defined   in   article forty-seven  of  the vehicle  and  traffic  law,  and  (iv) all terrain vehicles as defined in article forty-eight-B of the vehicle and  traffic law.

(4) "Person" shall mean an individual, partnership, company, corporation, 

association, firm, organization or any principal, director, officer, partner, member 

or employee thereof. 


(5) “Straight pipe” shall mean a motorcycle exhaust device that does not contain internal baffles or that is intentionally designed to allow for the internal baffling to be fully or partially removed or interchangeable.
    
b. (1) It shall be unlawful for any person to distribute, sell or offer for sale or 

cause any other person to distribute, sell or offer for sale a straight pipe.


(2) It shall be unlawful for any person to distribute, sell or offer for sale or cause any other person to distribute, sell or offer for sale a motorcycle equipped with a straight pipe.
(3) It shall be unlawful for any person to install or cause any other person to

install a straight pipe on a motorcycle.


(4) It shall be unlawful for any person to operate a motorcycle equipped with a straight pipe.

    
c. The provisions of this section shall be enforced by the police department and the departments of consumer affairs, environmental protection and transportation.


d. Where a summons or notice of violation is issued for a violation of subdivision b of this section, a police officer or a designated employee of the department of environmental protection, consumer affairs or transportation may seize the motorcycle or straight pipe in accordance with the requirements of subdivision g of this section.


e. Any person who violates subdivision b of this section, upon conviction thereof, shall be guilty of a misdemeanor.  


f. (1) In addition to the criminal penalty imposed pursuant to subdivision e of this section, any person who violates subdivision b of this section shall be liable for a civil penalty of not less than five hundred dollars nor more than one thousand dollars for a first violation thereof; not less than one thousand dollars nor more than two thousand five hundred dollars for a second violation thereof; not less than two thousand five hundred dollars nor more than five thousand dollars for a third or subsequent violation thereof.  Such penalties may be recovered in a proceeding before the environmental control board.  Any such proceeding shall be commenced by the service of a notice of violation returnable before such board.


(2) Each sale, offer for sale, or installation of a straight pipe or operation of a motorcycle equipped with a straight pipe made or caused to be made in violation of subdivision b of this section shall be deemed a separate violation and a separate civil penalty shall be imposed for each such violation.
(g) (1) Any motorcycle or straight pipe seized pursuant to this section shall be delivered into the custody of the department.  Where a notice of violation has been served, a hearing to adjudicate the violation underlying the seizure shall be held before the environmental control board within five business days after the seizure and such board shall render a decision within five business days after the conclusion of the hearing. Where a criminal summons has been served, a hearing to adjudicate the violation underlying the seizure shall be held before a court of competent jurisdiction.  In the event that such court or the environmental control board determines that there has been no violation, the motorcycle or straight pipe shall be released forthwith to the owner or any person authorized by the owner to take possession of such motorcycle or straight pipe.

(2) Except as otherwise provided in paragraph (1) of this subdivision or where notice has been given that forfeiture will be sought pursuant to subparagraph (i) of paragraph (6) of this subdivision, a motorcycle or straight pipe seized pursuant to this section shall be released upon payment of a fine or civil penalty imposed for the violation underlying the seizure and the cost of removal and storage as set forth in the rules of the department.  Where an action or a proceeding relating to the violation underlying the seizure is pending in a court of competent jurisdiction or an administrative proceeding before the environmental control board, the motorcycle or straight pipe shall be released upon the posting of a bond or other form of security sufficient to cover the maximum fine or civil penalty which may be imposed for such violation and the costs of removal and storage.

(3) Upon the seizure of a motorcycle or straight pipe pursuant to this section, the person from whom the motorcycle or straight pipe was seized shall be given written notice of the procedure for redemption of the motorcycle or straight pipe and the procedures regarding a post-seizure hearing.  Where the motorcycle is registered pursuant to the vehicle and traffic law, such notice shall also be mailed to the registered owner of the motorcycle at the address set forth in the records maintained by the department of motor vehicles.  For motorcycles registered in a state other than New York state, such notice shall also be mailed to the registered owner of the motorcycle at the address set forth in the records maintained by the state of registration.  For straight pipes, notice shall be mailed to the owner of such straight pipe where such owner is known or can by reasonable effort be ascertained or, where such owner is not known or cannot by reasonable effort be ascertained, to the employer of the person from whom the straight pipe was seized.  Where the person from whom the motorcycle or straight pipe was seized is less than eighteen years old, such notice shall also be either personally served upon the person’s parent or guardian or mailed to the person's parent or guardian if the name and address of such person is reasonably ascertainable.

(4) Where a court of competent jurisdiction or the environmental control board makes a finding that there has been no violation of this section, the motorcycle or straight pipe shall be released forthwith to the owner or any person authorized by the owner to take possession of such motorcycle or straight pipe.

(5) Any motorcycle or straight pipe that has not been claimed by the owner within twenty business days after mailing by first class mail to such owner of notice of a determination by a court of competent jurisdiction or by the environmental control board that there has been no violation of this section shall be deemed by the department to be abandoned.  Any motorcycle unclaimed under the provisions of this subdivision shall be disposed of by the department pursuant to section twelve hundred twenty-four of the vehicle and traffic law.  Any straight pipe unclaimed under the provisions of this subdivision shall be destroyed or disposed of by the department.

(6) In addition to any other fines, penalties, sanctions or remedies provided for in this chapter, a motorcycle or straight pipe that has been seized pursuant to this section and all rights, title and interest therein shall be subject to forfeiture upon notice and judicial determination thereof if the person from whom the motorcycle or straight pipe was seized has been found liable by a court of competent jurisdiction or the environmental control board on one or more prior occasions for violating this section.

(i) A forfeiture proceeding may not be commenced more than ten business days after the receipt of a request by the owner for return of the motorcycle or straight pipe.  If a forfeiture proceeding is not commenced within such ten-day period, the motorcycle or straight pipe shall be returned to the owner upon payment of the fine or civil penalty imposed and the costs of removal and storage.  A motorcycle or straight pipe that is the subject of such action shall remain in the custody of the department or other appropriate agency pending the final determination of the forfeiture action.

(ii) Notice of the institution of the forfeiture action shall be served by first class mail on: (a) an owner of a motorcycle at the address set forth in the records maintained by the department of motor vehicles, or for motorcycles  registered in a state other than New York state, in the records maintained by the state of registration; (b) all persons holding a security interest in such motorcycle which security interest has been filed with the department of motor vehicles pursuant to the provisions of title ten of the vehicle and traffic law, at the address set forth in the records of such department, or for motorcycles registered in a state other than New York state, all persons who hold a security interest in such motorcycle which security interest has been filed with such state of registration and which persons are made known by such state to the department at the address provided by such state of registration; (c) for straight pipes, by publication in the city record describing such straight pipe and by notice served by first class mail to the address of the person from whom such straight pipe was seized.  Where such person is other than the owner of such straight pipe, notice shall be served by first class mail both to such person and to the owner of such straight pipe where such owner is known, or can by reasonable effort be ascertained or, where such owner is not known or cannot by reasonable effort be ascertained, to the employer of the person from whom the straight pipe was seized. Notice shall also be served by first class mail to any person who holds a security interest in such straight pipe when the name and address of such person has been provided by the owner of the straight pipe or other person from whom the straight pipe was seized, or is otherwise known or can by reasonable effort be ascertained.

(iii) Any owner who receives notice of the institution of a forfeiture action who wishes to claim an interest in the motorcycle or straight pipe subject to forfeiture may assert a claim in such action for the recovery of the motorcycle or straight pipe or satisfaction of the owner's interest in such motorcycle or straight pipe.  Any person with a security interest in such motorcycle or straight pipe who receives notice of the institution of the forfeiture action who claims an interest in such motorcycle or straight pipe may assert a claim in such action for satisfaction of such person's security interest.

(iv) Forfeiture pursuant to this subdivision shall be made subject to the interest of a person who claims an interest in the motorcycle or straight pipe pursuant to subparagraph (iii) of this subdivision, where such person establishes that: (a) the act constituting the violation of this section that was the basis for seizure occurred without the knowledge of such person, or if such person had knowledge of such act that resulted in the violation, that such person did not consent to such act by failing to do all that could reasonably have been done to prevent such act, and that such person did not knowingly obtain such interest in the motorcycle or straight pipe in order to avoid the forfeiture; or (b) that the conduct that was the basis for such seizure was committed by any person other than such person claiming an interest in the motorcycle or straight pipe while such motorcycle or straight pipe was unlawfully in the possession of a person who acquired possession thereof in violation of the criminal laws of the United States or any state.

(v) The department, after judicial determination of forfeiture of a motorcycle, shall, at its discretion, either: (a) retain such motorcycle for the official use of the city; or (b) by public notice of at least five days, sell such forfeited motorcycle at public sale.  The net proceeds of any such sale shall be paid into the general fund of the city.

(vi) The department, after judicial determination of forfeiture of a straight pipe, shall destroy or dispose of such straight pipe.

(vii) In any forfeiture action commenced pursuant to this subdivision, where the court awards a sum of money to one or more persons in satisfaction of such person's or persons' interest in the forfeited motorcycle or straight pipe, the total amount awarded to satisfy such interest or interests shall not exceed the amount of the net proceeds of the sale of the forfeited motorcycle or straight pipe after deduction of the lawful expenses incurred by the city, including the reasonable costs of removal and storage between the time of seizure and the date of sale, destruction or disposal.

(viii) For purposes of this section, the term "owner" of a motorcycle shall mean an owner as defined in section one hundred twenty-eight of the vehicle and traffic law.  The term "owner" of a straight pipe subject to seizure or forfeiture pursuant to this section shall mean a person who demonstrates ownership of such straight pipe to the satisfaction of the police commissioner. 

(ix) For purposes of this section, the term "security interest" in a motorcycle shall mean a security interest as defined in subdivision k of section two thousand one hundred one of the vehicle and traffic law.  "Security interest" in a straight pipe shall mean an interest reserved or created by agreement and which secures payment or performance of an obligation.  The term includes the interest of a lessor under a lease intended as security.
 

h. The corporation counsel is authorized to commence a civil action on behalf of the city in a court of competent jurisdiction for injunctive relief to restrain or enjoin any activity in violation of subdivision b of this section and for civil penalties.

§2.  This local law shall take effect immediately.

Int. No. 54

By Council Members Gerson, DeBlasio, the Public Advocate (Ms. Gotbaum), Avella, Felder, Fidler, Koppell, Martinez, Nelson, Reed, Seabrook, Serrano, Stewart, Quinn, Moskowitz, Brewer, Gentile and James

..Title
A Local Law to amend the administrative code of the city of New York, in relation to violations of the noise code that pertain to the operation of motorcycles.
..Body
Be it enacted by the Council as follows:  
              Section 1. Section 24-203 of the administrative code of the city of New York is amended by adding thereto a new subdivision (fff) to read as follows:
            (fff) Motorcycle means every motor vehicle having a seat or saddle for the use of the rider and designed to travel on not more than three wheels in contact with the ground, but excluding a tractor.
§2. Section 24-218 of the administrative code of the city of New York is amended to read as follows:

§ 24-218 General Prohibitions.  No person shall make, continue or cause or permit to be made or continued any unreasonable noise, except that this section shall not apply to any sound from any source, other than motorcycles, where the decibel level of such sound is within the limits prescribed by another section of this title and where there is compliance with all other applicable requirements of law with respect to such sound.

§3. Subchapter 4 of chapter 2 of title 24 of the administrative code of the city of New York is amended by adding thereto a new section 24-227.3 to read as follows:

§ 24-227.3   Motorcycles.  (a) No person shall operate a motorcycle in such a way as to create an unreasonable noise.

(b) A person who violates this section, upon conviction thereof, shall be guilty of a misdemeanor, and shall be punished pursuant to subdivision g of section 24-269 of this chapter.

(c) Where a summons or notice of violation is issued for a violation of this section, a designated employee of the department or a police officer may seize and impound the motorcycle in accordance with the requirements of subdivision g of section 24-257 of this chapter.

§4. Section 24-232 of the administrative code of the city of New York is amended by adding thereto new subdivisions c and d to read as follows:

(c) A person who violates this section with respect to the operation of a motorcycle, upon conviction thereof, shall be guilty of a misdemeanor and shall be punished pursuant to subdivision g of section 24-269 of this chapter.

(d) Where a summons or notice of violation for the operation of a motorcycle is issued for a violation of this section, a designated employee of the department or a police officer may seize and impound the motorcycle in accordance with the requirements of subdivision g of section 24-257 of this chapter.

§5. Paragraph 5 of subdivision b of section 24-257 of the administrative code of the city of New York is amended by inserting the following line in Table V, immediately following the line regarding civil penalties for a violation of section 24-227.2 of this chapter:

24-227.3                                            525   130     1,050   260     1,575   390

§6. Section 24-257 of the administrative code of the city of New York is amended by adding thereto a new subdivision g to read as follows: 

(g) (1) Any motorcycle seized pursuant to section 24-227.3 or section 24-232 of this chapter shall be delivered into the custody of the department.  Where a notice of violation has been served, a hearing to adjudicate the violation underlying the seizure shall be held before the board within five business days after the seizure and such board shall render a decision within five business days after the conclusion of the hearing. Where a criminal summons has been served, a hearing to adjudicate the violation underlying the seizure shall be held before a court of competent jurisdiction. In the event that such court or the board determines that there has been no violation, the motorcycle shall be released forthwith to the owner or any person authorized by the owner to take possession of such motorcycle.

(2) Except as otherwise provided in paragraph (1) of this subdivision or where notice has been given that forfeiture will be sought pursuant to subparagraph (i) of paragraph (6) of this subdivision, a motorcycle seized pursuant to section 24-227.3 or section 24-232 of this chapter shall be released upon payment of a fine or civil penalty imposed for the violation underlying the seizure and the cost of removal and storage as set forth in the rules of the department.  Where an action or a proceeding relating to the violation underlying the seizure is pending in a court of competent jurisdiction or an administrative proceeding before the board, the motorcycle shall be released upon the posting of a bond or other form of security sufficient to cover the maximum fine or civil penalty which may be imposed for such violation and the costs of removal and storage.
(3) Upon the seizure of a motorcycle pursuant to section 24-227.3 or section 24-232 of this chapter, the operator shall be given written notice of the procedure for redemption of the motorcycle and the procedures regarding a post-seizure hearing.  Where the motorcycle is registered pursuant to the vehicle and traffic law, such notice shall also be mailed to the registered owner of the motorcycle at the address set forth in the records maintained by the department of motor vehicles.  For motorcycles registered in a state other than New York state, such notice shall also be mailed to the registered owner of the motorcycle at the address set forth in the records maintained by the state of registration.  Where the operator is less than eighteen years old, such notice shall also be either personally served upon the operator's parent or guardian or mailed to the operator's parent or guardian if the name and address of such person is reasonably ascertainable.

(4) Where a court of competent jurisdiction or the board makes a finding that there has been no violation of section 24-227.3 or section 24-232 of this chapter, the motorcycle shall be released forthwith to the owner or any person authorized by the owner to take possession of such motorcycle.
(5) Any motorcycle that has not been claimed by the owner within twenty business days after mailing by first class mail to such owner of notice of a determination by a court of competent jurisdiction or by the board that there has been no violation of section 24-227.3 or section 24-232 of this chapter shall be deemed by the department to be abandoned. Any motorcycle unclaimed under the provisions of this subdivision shall be disposed of by the department pursuant to section twelve hundred twenty-four of the vehicle and traffic law. 
(6) In addition to any other fines, penalties, sanctions or remedies provided for in this chapter, a motorcycle that has been seized pursuant to section 24-227.3 or section 24-232 of this chapter and all rights, title and interest therein shall be subject to forfeiture upon notice and judicial determination thereof if the operator of such motorcycle has been found liable by a court of competent jurisdiction or the board on one or more prior occasions for violating section 24-227.3 or section 24-232 of this chapter.
(i) A forfeiture proceeding may not be commenced more than ten business days after the receipt of a request by the owner for return of the motorcycle.  If a forfeiture proceeding is not commenced within such ten-day period, the motorcycle shall be returned to the owner upon payment of the fine or civil penalty imposed and the costs of removal and storage. A motorcycle that is the subject of such action shall remain in the custody of the department or other appropriate agency pending the final determination of the forfeiture action.
(ii) Notice of the institution of the forfeiture action shall be served by first class mail on: (a) an owner of the motorcycle at the address set forth in the records maintained by the department of motor vehicles, or for motorcycles  registered in a state other than New York state, in the records maintained by the state of registration; (b) all persons holding a security interest in such motorcycle which security interest has been filed with the department of motor vehicles pursuant to the provisions of title ten of the vehicle and traffic law, at the address set forth in the records of such department, or for motorcycles registered in a state other than New York state, all persons who hold a security interest in such motorcycle which security interest has been filed with such state of registration and which persons are made known by such state to the department at the address provided by such state of registration.
(iii) Any owner who receives notice of the institution of a forfeiture action who wishes to claim an interest in the motorcycle subject to forfeiture may assert a claim in such action for the recovery of the motorcycle or satisfaction of the owner's interest in such motorcycle.  Any person with a security interest in such motorcycle who receives notice of the institution of the forfeiture action who claims an interest in such motorcycle may assert a claim in such action for satisfaction of such person's security interest.

(iv) Forfeiture pursuant to this subdivision shall be made subject to the interest of a person who claims an interest in the motorcycle pursuant to subparagraph (iii) of this subdivision, where such person establishes that: (a) the use of such motorcycle in violation of section 24-227.3 or section 24-232 of this chapter that was the basis for seizure occurred without the knowledge of such person, or if such person had knowledge of such use, that such person did not consent to such use by failing to do all that could reasonably have been done to prevent such use, and that such person did not knowingly obtain such interest in the motorcycle in order to avoid the forfeiture; or (b) that the conduct that was the basis for such seizure was committed by any person other than such person claiming an interest in the motorcycle while such motorcycle was unlawfully in the possession of a person who acquired possession thereof in violation of the criminal laws of the United States or any state.

(v) The department, after judicial determination of forfeiture, shall, at its discretion, either: (a) retain such motorcycle for the official use of the city; or (b) by public notice of at least five days, sell such forfeited motorcycle at public sale.  The net proceeds of any such sale shall be paid into the general fund of the city.

(vi) In any forfeiture action commenced pursuant to this subdivision, where the court awards a sum of money to one or more persons in satisfaction of such person's or persons' interest in the forfeited motorcycle, the total amount awarded to satisfy such interest or interests shall not exceed the amount of the net proceeds of the sale of the forfeited motorcycle after deduction of the lawful expenses incurred by the city, including the reasonable costs of removal and storage between the time of seizure and the date of sale.

(vii) For purposes of this section, the term "owner" shall mean an owner as defined in section one hundred twenty-eight of the vehicle and traffic law. 

(viii) For purposes of this section, the term "security interest" shall mean a security interest as defined in subdivision k of section two thousand one hundred one of the vehicle and traffic law.  The term includes the interest of a lessor under a lease intended as a security.

§7. Section 24-269 of the administrative code of the city of New York is amended by adding thereto a new subdivision g to read as follows:


(g) Any person convicted of violating section 24-227.3 or section 24-232 of this chapter, with respect to the operation of a motorcycle, shall be punished by a fine of not less than one hundred dollars and not more than five hundred dollars or by imprisonment for not more than twenty days, or both such fine and imprisonment, for a first offense; and by a fine of not less than two hundred dollars and not more than one thousand dollars or by imprisonment for not more than thirty days, or both such fine and imprisonment, for a second offense; and by a fine of not less than three hundred dollars and not more than two thousand dollars or by imprisonment for not more than four months, or both such fine and imprisonment for a third or subsequent offense.


§8. This local law shall take effect ninety days after it is enacted into law except that the Commissioner shall take all actions necessary for its implementation immediately.

Int. No. 55

By Council Members Gerson, DeBlasio, the Public Advocate (Ms. Gotbaum), Avella, Felder, Fidler, Koppell, Nelson, Sanders, Seabrook, Serrano, Quinn, Moskowitz, Brewer, Gentile, James, Reed and Stewart

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the prevention of noisy and offensive motorcycles.

..Body

Be it enacted by the Council as follows:

Section one. Legislative Declaration.  As a global center of commerce and culture, New York City is a bustling whirlwind of activity, yet it is also the home to millions of residents.  For the many New Yorkers who live in the midst of this metropolis, sometimes the excitement and vitality of the City can become just plain noisy, particularly in the case of motorcycles.  

One of the primary contributors to the problem of chronic noise throughout the City is the motorcycle, particularly one in which the muffler has been altered.  A properly functioning muffler will successfully prevent and minimize the emission of excessive or unusual noise from a vehicle; however, the common practice of removing or altering a motorcycle’s muffler by, for example, tampering with baffle plates or other internal parts, or modifying the exhaust system in a way that amplifies the noise emitted by the vehicle, creates an excessive, unnecessary and preventable nuisance.  

Bike owners who engage in such a practice convert their motorcycles into vehicles that are more appropriate for a racetrack than a city street.   At various times of the day and night, many City residents are disturbed by the loud and disruptive sound of revving motorcycle engines.  These engines can produce deafening decibel levels, violating the City’s Noise Control Code, which are often compounded by the numerous car alarms that are set off as the un-muffled motorcycles race through the streets.  These extremely offensive noise levels greatly reduce the quality of life of City residents and severely compromise the enjoyment of their homes, workplaces, and recreational and outdoor activities. 

Thirty years ago, when the comprehensive New York City Noise Control Code was enacted, it was declared as public policy of the City that “….every person is entitled to ambient noise levels that are not detrimental to life,  health and enjoyment of his or her property…” and that “…the making, creation or maintenance of excessive and unreasonable noises within the city affects and is a menace to public health, comfort, convenience, safety, welfare and the prosperity of the people of the city.”  This section aims to advance the public policy expressed therein and to improve the quality of life for all New Yorkers by targeting those individuals who create and subject others to excessive, unnecessary and preventable noise.   

 
§ 2. Subchapter 5 of Chapter 2 of Title 24 of the administrative code of the city of New York is hereby amended by adding a new section 24-232.1 to read as follows: 

§ 24-232.1.a. No person shall operate a motorcycle on any public street or highway which is: (1) not equipped with a muffler to prevent excessive or unusual noise;  (2) equipped with a muffler from which the baffle plates or screens have been removed or altered;  (3) equipped with an exhaust device without internal baffles, known as “straight pipes”; or  (4) equipped with an exhaust system that has been modified in a manner that will amplify or increase the noise emitted by the motor of such vehicle above that emitted by the exhaust system originally installed on the vehicle.


§ 3. Section 24-257 of Subchapter 8 of Chapter 2 of Title 24 of the administrative code of the city of New York is hereby amended to read as follows:

Violations                                   Civil Penalties     First Violation     Maximum
24-232.1                                            800                        400                  1,500
§ 4.  This local law shall take effect 120 days after its enactment into law.

Int. No. 145

By Council Members Sanders, Gerson, Lopez, Monserrate, Nelson, Yassky, Moskowitz, Vallone and Gentile
..Title
A Local Law to amend the administrative code of the city of New York, in relation to adding a plainly audible noise standard.
..Body

Be it enacted by the Council as follows: 

Section 1. Section 24-203 of the administrative code of the city of New York is amended by adding thereto a new subdivision fff to read as follows:
            (fff) “Plainly audible noise” means noise that can be heard by a reasonable person of normal sensitivities, using his or her unaided hearing faculties, at a distance of one hundred feet from the source of such noise from the hours of 7:00 a.m. and 10:00 p.m. or at a distance of fifty feet from the source of such noise between the hours of 10:00 p.m. and 7:00 a.m.

§2.  Section 24-204 of the administrative code of the city of New York is amended to read as follows:
§ 24-204 General powers of the commissioner. Subject to the provisions of this code, the commissioner may take such action as may be necessary to abate a sound source which causes or may cause, by itself or in combination with any other sound source or sources, an unreasonable noise or plainly audible noise.  The commissioner may exercise or delegate any of the functions, powers and duties vested in him or her or in the department by this code.
§3. Section 24-205 of the administrative code of the city of New York is amended to read as follows:
§ 24-205 Investigations and studies by the commissioner. The commissioner may make or cause to be made any investigation or study which in his or her opinion is desirable for the purpose of enforcing this code or controlling or abating an unreasonable noise or plainly audible noise.  For such purposes, the commissioner may make tests, conduct hearings, compel the attendance of witnesses, and take their testimony under oath and may compel the production of books, papers and other things reasonably necessary to the matter under consideration.  
§4. Subdivisions a and b of section 24-207 of the administrative code of the city of New York are amended to read as follows:
§ 24-207 Inspection. (a) The department may inspect at any reasonable time and in a reasonable manner any device which creates or may create unreasonable noise or plainly audible noise including but not limited to the premises where the device is used.
(b) The department may inspect at any reasonable time in a reasonable manner any record relating to a use of a device which creates or may create unreasonable noise or plainly audible noise.
§5. Subdivision a of Section 24-220 of the administrative code of the city of New York is amended to read as follows:

§ 24-220 Sound reproduction devices. (a) Except as provided in 10-108 of the code, no person shall operate or use or cause to be operated or used any sound reproduction device in such a manner as to create any unreasonable noise or plainly audible noise.

§6. Section 24-221 of the administrative code of the city of New York is amended to read as follows:

§ 24-221 Sound signal devices. No person shall operate or use or cause to be operated or used any sound signal device so as to create an unreasonable noise or plainly audible noise, except that:

§7. Section 24-222 of the administrative code of the city of New York is amended to read as follows:

§24-222 Animals. No person shall permit an animal, including a bird, under his or her control to cause unreasonable noise or plainly audible noise.

§8. Section 24-226 of the administrative code of the city of New York is amended to read as follows: 

§ 24-226 Containers and construction material. No person shall handle or transport or cause to be handled or transported in any public place, any container or any construction material  in such a way as to create an unreasonable noise or plainly audible noise.

§9. Section 24-227 of the administrative code of the city of New York is amended to read as follows:

§ 24-227 Exhausts. Except as otherwise provided in this code, no person shall cause or permit discharge into the open air of the exhaust of any device, including but not limited to any steam engine, diesel engine, internal combustion engine, or turbine engine, so as to create an unreasonable noise or plainly audible noise.

§10. Section 24-228 of the administrative code of the city of New York is amended to read as follows:

§ 24-228 Schools, courts, hospitals and nursing homes. No person shall cause or permit the creation of any unreasonable noise or plainly audible noise through the use of any device on any street adjacent to any school or court while the same is in session, or adjacent to any hospital or nursing home.

§11. Subdivision a of section 24-229 of the administrative code of the city of New York is amended to read as follows:

§ 24-229 Noise sensitive zones. (a) Whenever the protection of the public health and comfort so requires, the commissioner and the board of health may by joint order designate any geographical area of the city of New York as a noise sensitive zone.  Such designation shall be accompanied by a joint administrative order setting forth a description of the subject geographical area, the reasons for its determination as a noise sensitive zone, and shall list those activities which if undertaken in such zone, would constitute unreasonable noise or plainly audible noise.  Such order shall be published in the City Record at least five days but not more than ten days prior to its effective date, and shall be effective for a period of not more than sixty days, renewable for additional periods of sixty days.

§12. This local law shall take effect sixty days after its enactment. 
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