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THE COUNCIL

Report of the Governmental Affairs Division

Marcel Van Ooyen, Deputy Chief of Staff

COMMITTEE ON PUBLIC SAFETY
Hon. Peter Vallone Jr., Chair

December 5, 2003

INT. NO. 604:
By Council Members Monserrate, Vallone Jr., Addabbo, Avella, Gentile, Gerson, Koppell, Martinez, Nelson, Rivera, Sears and Liu

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to imposing a fine against the owners of commercial buildings and residential buildings of six or more units who do not remove graffiti from their premises, and in relation to allowing the city to clean graffiti from these buildings without the consent of the owner of the property.

RES. NO. 1136:
By Council Members Vallone Jr., Monserrate, Addabbo, Comrie, Felder, Gerson, Katz, McMahon, Nelson, Recchia, Rivera and Liu

TITLE:
Resolution calling on the New York State Legislature to grant real property tax exemptions to owners of property for the cost of removing graffiti.

I. Introduction

Today, the Committee on Public Safety will hold a hearing to solicit testimony regarding Intro 604 and Resolution 1136.  The Mayor’s Community Assistance Unit and interested members of the public are expected to testify regarding these proposals.

II. New York City and New York State Anti-Graffiti Laws

A. New York City Anti-Graffiti Laws


It is illegal under New York City law to deface any property by writing, painting or drawing any inscription, figure or mark of any type without permission of the owner of the property.
  It is also illegal to carry an aerosol spray paint can, indelible marker or etching acid into a public building with the intent to make graffiti.
  It is also illegal under New York City law to sell an aerosol spray paint can, broad tipped indelible marker or etching acid to any person under eighteen years of age.
  Such items must be behind the counter in a locked display case and available to customers only with the assistance of store employees.

The making of graffiti, or the sale of an aerosol spray paint can, indelible marker or etching acid to a minor, is a class B misdemeanor “punishable by a fine of not more than five hundred dollars or imprisonment of not more than three months, or both.”
 Further, any “person who has been previously convicted of violating the provisions of this section shall be guilty of a class A misdemeanor punishable by a fine of not more than one thousand dollars or imprisonment of not more than one year, or both.”
  Retailers that do not properly display spray paint, broad tipped indelible markers or etching acid are liable for civil penalties of not more than five hundred dollars for each violation, and up to one thousand dollars if they have been previously convicted of violating this section.

B. New York State Anti-Graffiti Laws 

Under New York State law, no person “shall make graffiti of any type on any building, public or private, or any other property real or personal owned by any person, firm or corporation or any public agency or instrumentality, without the express permission of the owner or operator of said property.”
 Graffiti is defined as the “etching, painting, covering, drawing upon or otherwise placing of a mark upon public or private property with intent to damage such property.”
  It is also illegal under New York State law to possess graffiti instruments “under circumstances evincing an intent to use [them] in order to damage” property.

In addition, under § 145.00 of the Penal Law, it is a misdemeanor to intentionally damage property of another person or recklessly damage property of another person in an amount exceeding $250. It is a felony under Penal Law § 145.05 for a person to intentionally damage property of another person in an amount exceeding $250.

III. The City’s Anti-Graffiti Efforts

A.  Development and Mission of Mayor’s Anti-Graffiti Task Force

On July 11, 1995, then-Mayor Giuliani signed Mayoral Executive Order

No. 24, formally establishing the Mayor's Anti-Graffiti Task Force. Its mission is to enforce existing local laws, develop new legislative initiatives, initiate mechanisms to encourage and aid in the cleanup of graffiti, and inform the public about the negative impact of graffiti. The program combines prevention and education, enforcement, removal, surveying, technical solutions, and community outreach. Task Force members include the Office of Operations and the Community Assistance Unit (CAU); the Departments of Consumer Affairs, Business Services, Cultural Affairs, Environmental Protection, Parks and Recreation, Housing Preservation and Development, Buildings, Probation, Sanitation, Transportation, and Citywide Administrative Services; the Police Department and Fire Department; and the New York City Housing Authority, the Landmarks Preservation Commission; and the New York City Transit Authority.
 

B. Recent Anti-Graffiti Task Force Developments

On July 10, 2002, Mayor Bloomberg announced a multi-agency graffiti

clean-up, led by the Mayor’s Anti-Graffiti Task Force with the assistance of local community groups throughout the five boroughs. The cleanup effort was designed to “enlist community groups and coordinate City agencies to remove graffiti as soon as it appears and punish those who are responsible,” said Bloomberg.

This cleanup is coordinated by the Mayor’s Community Assistance Unit, whose

mission is to assist residents with problems in their neighborhoods and advance the Mayor’s city and borough-wide initiatives. The Anti-Graffiti Task Force focuses this cleanup on certain areas within the five boroughs, and relies on certain agencies to remove graffiti throughout 

the City.  These agencies include the Department of Sanitation, which operates two power washers and two paint trucks, the Department of Parks and Recreation, which operates power washers, paint, and spray rigs to remove graffiti, and the Economic Development Corporation, which operates a fleet of ten trucks to eliminate graffiti in the City's industrial, commercial, and maritime areas.

IV. Intro 604

Intro 604 establishes penalties for owners who fail to remove graffiti from certain premises, and allows the city to abate graffiti when an owner refuses to remove it.

The legislative findings of the bill indicate that “graffiti is a public nuisance, one that degrades the quality of life in neighborhoods and communities across the city.  Graffiti creates an atmosphere of neglect, inviting criminal activity and contributing to a feeling of disorderliness and fear.” Hoping to remove this blight from city streets, but respecting property rights and First Amendment speech rights, the legislation attempts to craft a solution to the city’s graffiti problem that “both adequately addresses the need to rid our communities of graffiti as well as protect our important freedoms.”

To this end, the bill begins in section (a) by defining graffiti as any “letter, word, name, number, symbol, slogan, message, drawing, picture, writing, or other mark of any kind visible to the public from a public place that is drawn, painted, chiseled, scratched, or etched on a commercial building or residential building, or any portion or structure thereof, including fencing, provided, however, that this definition shall not include advertising or any other letter, word, name, number, symbol, slogan, message, drawing, picture, writing, or other mark of any kind lawfully placed on a commercial building or residential building by an owner of the property, a tenant of the property, by an authorized agent of such owner or tenant, or unless otherwise approved by the owner or tenant.”

A “commercial building” means “a building which is used, or any building a portion of which is used, for buying, selling or otherwise providing goods or services, or for other lawful business, commercial, professional services or manufacturing activities.”

A “residential building” means “a building containing six or more separate dwelling units.”

“Public place” is defined as a “place to which the public or a substantial group of persons has access including, but not limited to, any highway, street, road, sidewalk, parking area, shopping area, place of amusement, playground, park or beach.”

Section (b) requires that the owner of “every commercial building and residential building shall keep and cause to be kept such building free of all graffiti and graffiti-like defacements that are visible from a public place.”

Section (c) sets forth the penalty and abatement procedures that may be employed by the city.  First, the bill indicates that any owner of a commercial or residential building who fails to remove graffiti from a commercial or residential building, as defined in the statute, within thirty days of receiving notice to do so, shall be liable for a civil penalty for each violation of not less than one hundred fifty dollars nor more than three hundred dollars.  Such notice shall also indicate that if the owner fails to remove such graffiti within thirty days of receipt of such notice, “then the city may cause such graffiti visible to the public from a public place to be removed.”  Such removal may be conducted pursuant to a written consent from the owner of the property, or if such consent is not forthcoming, then the “department of sanitation, community assistance unit, or any other agency designated by the mayor may remove such graffiti and graffiti-like defacement without securing the consent of the owner.”

Section (c) also sets forth the procedures by which the notice must be delivered to the owner of the property.

This local law shall become effective immediately.

V. Resolution 1136


Resolution 1136 calls on the New York State Legislature to grant real property tax exemptions to owners of property for the cost of removing graffiti.  Indicating that graffiti “creates an atmosphere of neglect, inviting criminal activity and contributing to a feeling of disorderliness and fear,” Resolution 1136 urges support for two bills pending in the State Legislature, A1075 and S3532, which amend the real property tax law to allow each municipality to adopt a local law to provide for such an exemption from taxation to the extent that owners of real property incur costs in removing graffiti from the property placed on the property by a third person.  As the State currently allows certain tax exemptions and abatements for other worthwhile endeavors, such as improving multiple dwellings to eliminate fire and health hazards, so too, the resolution indicates, should “the state encourage the removal of graffiti from private property by allowing for this real property tax exemption.”

� Administrative Code § 10-117 (a)


� Administrative Code § 10-117 (b)


� Administrative Code § 10-117 (c)


� Administrative Code § 10-117 (d)


� Administrative Code § 10-117 (f)


� Id


� Administrative Code § 10-117 (g)


� Penal Law § 145.60


� Penal Law § 145.60


� Penal Law § 145.65


� Mayor’s Anti-Graffiti Task Force web-site. � HYPERLINK http://www.nyc.gov/html/nograffiti/home.html ��http://www.nyc.gov/html/nograffiti/home.html�  Accessed on December 2, 2003


� “Mayor Bloomberg Kicks Off Citywide Graffiti Cleanup With Anti-Graffiti  Task Force” Press Release, Office of the Mayor, July 10, 2002.
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