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PRECONSIDERED INT. NO. 599  
By The Speaker (Council Member Miller) and Council Members Weprin, Comrie,  DeBlasio and Yassky

TITLE:  
A Local Law to amend the administrative code of the city of New York, in relation to the certification for the imposition of a real property tax surcharge on certain class one properties. 

ADMINISTRATIVE CODE:
Amends section 11-238.
BACKGROUND

In May the State Senate and Assembly adopted S 4968 and A 8388, legislation which provided directly for, or authorized the City to raise, revenue (the “State Legislation”).  Part G of the State Legislation authorizes the City to enact, by local law, an “absentee landlord surcharge” on the real property tax.  This surcharge would apply to class one properties (excluding vacant land) that provide rental income for an owner or owners, but which are neither the primary residences of the owner or owners, nor of their parent(s) or children.


The State Legislation authorizes a surcharge on the real property taxes of such properties of up to 25 percent of the net real property taxes assessed on the properties (after any deduction for exemptions or abatements) for the current fiscal year, and up to 50 percent in fiscal years thereafter.  The State Legislation provides that the property is deemed to be the owner’s primary residence if such property would be eligible to receive the School Tax Relief exemption (STAR), whether or not the owner has actually applied for, or is receiving, the STAR exemption. The State Legislation also provides that proof of primary residence, the resident’s relationship to the owner and the absence of rental income “shall be in the form of a certification as required by local law or the rules of the [finance] commissioner.” 

LOCAL LAW 47

On June 27, 2003, the Council adopted Int. No. 474 which became local law 47 for the year 2003, enacting the “absentee landlord surcharge” authorized by the State Legislation.  


The local law imposes the surcharge on the real property taxes of absentee landlords at the rate of 25 percent of the net real property taxes assessed on the properties (after any deduction for exemptions or abatements) beginning in Fiscal 2004.   The legislation provides that a property would be deemed to be the primary residence of the owner(s) – and therefore not subject to the surcharge -- if the property would be eligible to receive the STAR property tax exemption (which has a primary residency requirement), regardless of whether or not the property is receiving that exemption.  Local Law 47 provides that proof of primary residency is to be provided to the Department of Finance (DOF) in the form of a certification as required by rules promulgated by DOF.

DOF’S OUTREACH


Both the State authorizing legislation and Local Law 47 provide that property would be deemed to be the primary residence of the owner(s) – and therefore not subject to the surcharge -- if the property would be eligible to receive the STAR property tax exemption, regardless of whether or not the property is receiving that exemption.  The STAR exemption has been available to all homeowners whose home is their primary residence since 1999, provided that the homeowner submit an application certifying that the property is the owner’s primary residence.  However, the participation rate for New York City homeowners in the STAR program is low – OMB estimated in 2003 that only approximately 64% of the homeowners eligible for the STAR exemption had actually applied and were receiving it.


At the end of August, 2003, DOF mailed letters and the Basic STAR application to 235,000 homeowners (out of about 655,000 Class 1 homes) it had identified that were not receiving the STAR benefit for Fiscal 2004 (this list of class one homeowners for which DOF does not have proof that they are not absentee landlords and therefore are “potential absentee landlords” will be referred to as “DOF’s list”).  However, less than 10 percent or 25,000 applications were returned to DOF.  Thus to date, it appears that there are still more than 200,000 class one homeowners left on DOF’s list.  The Council and OMB estimate that there are about 75,000 absentee owners, leaving approximately 125,000 class one homeowners who should not be liable for the absentee landlord surcharge.  In early November, DOF placed full-page ads in all of the major daily New York newspapers notifying class one homeowners of the surcharge and providing certification forms that could be mailed back to DOF.  However, Council staff has been advised that even though DOF’s list remains at more than 200,000, DOF plans to mail out the surcharge with the property tax rebilling scheduled for mid-November (see footnote 1 infra).      

PRECONSIDERED INT. NO.


The proposed local law would amend Local Law 47 which imposes the surcharge, to require DOF to follow a specific certification process for Fiscal 2004 – the first year in which the surcharge is imposed – prior to billing property owners for the surcharge:    (1) DOF would have to send a simple certification form that need be no more than a few checkboxes or “yes/no” response boxes and a signature space to all class one property owners from whom it does not already have proof that they are not subject to the surcharge;  these certifications would have to be sent both prior to the billing for the surcharge as well as with the actual bill for the surcharge (or at the time of the actual billing for such surcharge in the case of owners who DOF does not directly bill); (2) Since mortgage escrow agents pay the real property taxes for many class one homeowners, these agents would be required to send out to their customers the same simple certification checklist in their bills or billing statements; and (3) So that this could be accomplished, DOF would be required to refrain from billing any class one owners for the surcharge until March 1, 2004 at the earliest.


Specifically, the law would require DOF to “mail certification forms to the owners of all class one properties for which the department does not have proof that such properties are the primary residences of such owners before any such surcharge becomes due and payable” in accordance with the law’s provisions.  Those provisions provide that one certification form must be mailed to all property owners currently remaining on DOF’s list at the time DOF re-bills property owners following the amendment and restatement of the Fiscal 2004 Property Tax Fixing Resolution,
 or, if the proposed local law has not become law by that time, then within ten days after the local law takes effect.  Those provisions also provide that a second certification form must be sent to those property owners still on DOF’s list at the time of the billing for the surcharge.  For those owners who are billed directly by DOF for their property taxes, the proposed local law provides that this second certification form must be a part of the bill so that owners are given a final opportunity to certify that they are not absentee landlords, by returning the certification form rather than remitting payment for the surcharge.   


In addition, to ensure that certification forms are received in mailings which property owners, who pay their real property taxes indirectly to DOF (through a mortgage escrow agent), are most likely to read, the proposed local law would require mortgage escrow agents to send out a certification form in a mortgage bill or statement.  These notices from the mortgage escrow agent would be sent out after the first certification required to be mailed by DOF, but prior to the certification form that is sent out with the actual surcharge bill, but in no event later than February first.  These certification forms would notify homeowners that if they fail to certify that the surcharge does not apply to them prior to March 1st, their mortgage escrow agent will be billed for the surcharge and the owner may be liable to make up the amount paid by the agent.


Property owners who are billed directly by DOF for their property taxes would have until the due date of the surcharge (including any grace period) to return a valid, completed certification showing that they are exempt from the surcharge.  If they do this, they would not be required to pay the surcharge, even if they are billed for it.  Property owners who pay real estate taxes through a mortgage escrow agent would have until March 1st to return a valid, completed certification to DOF showing that the surcharge does not apply to them.  If they do so, DOF will not bill their mortgage escrow agent for the surcharge.  If they return such a certification after March 1st and DOF bills their mortgage escrow agent, they could pursue a refund or credit for the surcharge amount with the Department. 

The proposed local law would take effect immediately, and contains a severability clause stating that should any provision or application of the proposed law be found unlawful or unenforceable, all other provisions and applications should nevertheless continue in full force and effect.

� The tax bills that were mailed for the first half of Fiscal 2004 were sent out at “estimated rates” because the Council had not adopted a budget and fixed the tax rates by June 5th.  On June 27th the Council adopted the budget for Fiscal 2004 and fixed the tax rates that reflected a 5 percent cap on class share increases contained in State law.  Subsequently, State Legislation lowered the cap on class share increases to 2 percent.  The Council must amend the property tax fixing resolution to reflect this lower cap.  This is expected to occur later this month, and DOF usually sends out amended tax bills in mid November so that taxpayers may pay by December 1st.   





