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THE COUNCIL

REPORT OF THE INFRASTRUCTURE DIVISION

MARCEL VAN OOYEN, DEPUTY CHIEF OF STAFF

COMMITTEE ON HOUSING AND BUILDINGS

Hon. Madeline Provenzano, Chair

October 29, 2003

INT. NO. 523
By:  The Speaker (Council Member Miller) and Council Members Gerson, Quinn, Brewer, Avella, Comrie, Fidler, Gioia, Koppell, Lopez, McMahon, Monserrate, Nelson, Recchia, Sears, Serrano, Stewart, Weprin, Yassky, Gennaro, Reyna, Reed, Espada, Baez, Barron, Liu, Gonzalez, DeBlasio, Gentile, Moskowitz and Jackson; also Council Members Martinez and Foster.

TITLE:
In relation to the withdrawal of city-supervised mitchell-lama developments from the mitchell-lama program.

ADMINISTRATIVE CODE:
Amends title 26 by adding a new chapter 9 and amends title 25 by adding a new section 25-114.

BACKGROUND AND ANALYSIS
Today, the Committee on Housing and Buildings, chaired by Council Member Madeline Provenzano, will conduct a hearing on Int. No. 523.  This bill would amend Title 26 of the Administrative Code of the City of New York by adding a new Chapter 9 that would impose certain conditions that owners of certain Mitchell-Lama developments must meet before withdrawing that development from the Mitchell-Lama program.  Int. No. 523 contains several provisions that its supporters hope will help preserve affordable housing and prevent the displacement of Mitchell-Lama residents.  The Committee expects to hear testimony from representatives of Mitchell-Lama development tenant associations, organizations involved in the creation and preservation of affordable housing, members of the real estate industry, representatives of the Department of Housing Preservation and Development, and other interested members of the public.

This legislation would require that companies who wish to “buy out” of the program give eighteen months notice to HPD, and would require payment of an administrative fee of $1000 per unit to HPD.  The Department would be required to conduct a “community impact study” and evaluate the expected effect on the area’s housing stock and rent levels.  This legislation also provides for the option of a “comprehensive conversion settlement” between residents and owners with regards to maintenance and building services.  Int. No. 523 would require additional verification from HPD that an owner considering buying-out has complied with the requirements of the Mitchell-Lama program.

The New York State Mitchell-Lama Housing Program, so-named after the sponsoring State legislators, Senator MacNeil Mitchell and Assemblyman Alfred Lama, was created in 1955 under the Limited Profit Housing Companies Law.
  The Mitchell-Lama program was established as a means of enticing private developers into providing rental and cooperative housing for middle-income families.  The program provides low-interest tax-exempt mortgages and real property tax-exemptions and imposes certain occupancy standards and restrictions on the income of prospective renters. Statewide, “[a] total of 269 Mitchell-Lama developments with over 105,000 apartments were built under the program.”
 Currently, in New York City, there are 132 Mitchell-Lama developments supervised by the City’s Department of Housing Preservation and Development, and approximately 100 more that are supervised by the New York State Department of Housing and Community Renewal. Although there is no prohibition on building such a development under §2 of the Private Housing Finance Law, no Mitchell-Lama developments have been built since the late 1970’s.  While a building is in the program, rents in a Mitchell-Lama development are determined based on a development’s expenses. Owners receive tax exemptions for the life of the outstanding mortgage.

Owners of Mitchell-Lama developments have the right to withdraw from the Mitchell-Lama program under a process commonly referred to as a “buy-out.”
  Developments aided by loans made after May 1, 1959 have the right to buy-out of the Mitchell-Lama Program after 20 years of occupancy.
  A “buy-out” occurs when an owner chooses to pay off the low-interest mortgage on the development.  Following a buy-out, a development is no longer eligible for the Mitchell-Lama tax-exemption and the valuation of the buildings for real property tax purposes will be re-assessed, which may result in significant tax increases.  If the project was aided by a loan made before May 1, 1959 then the owner’s right to buy-out does not arise until the building has been in the program for 35 years, and the supervising agency gives its required consent.
  Many tenants and housing advocates are concerned that when an owner “buys out” from the Mitchell-Lama program, there will be an increase in the rent or the sale price of the units within such development which would in turn impair the “affordability” of the units.  Apartments in buildings built and occupied before January 1, 1974 become rent stabilized after a “buy out,” while those built and occupied on or after January 1, 1974 are not covered by rent stabilization or any other rent regulatory program.
  Int. No. 523 applies specifically to city-supervised rental developments constructed after January 1, 1974.

According to the Department of Housing Preservation and Development (HPD), as of October 2003, there are 132 City-sponsored, moderate- and middle-income rental and limited-equity cooperative developments in New York City, which contain approximately 56,000 units.  In May 2000, there were 141 City supervised developments with 60,000 units.
  Thus, in the three years between May 2000 and October 2003, there was a loss from the program of seven developments and approximately 4,000 units of housing. HPD supervises waiting lists, management issues, and has other oversight responsibilities for 50 Mitchell-Lama developments; another 85 developments have shared supervision by HPD and the Federal Department of Housing and Urban Development.”
  In those 85 developments, which were refinanced in the 1970’s with mortgage assistance from the federal government, HUD is responsible for management and operational issues, while HPD is responsible for income and occupancy.
 

Since the inception of the Mitchell-Lama program, in New York City, according to HPD, 21 City-sponsored developments, representing 19 rentals and 2 co-ops have bought out of the program and 7 rental developments had buy-out applications pending before HPD as of October 27, 2003. Seven developments had applications pending as of August 19, 2003.

Int. No. 523


Int. No. 523 would amend title 26 as follows:

Developments Covered


Int. No. 523 applies to City-supervised Mitchell-Lama (M-L) developments (where HPD is the supervising agency) that were constructed after January 1, 1974, which, if they were not part of the M-L program, would not be subject to rent regulation.  (See new §26-801(e), definition of “City-supervised Mitchell-lama development.”)  This bill would apply to approximately 65 buildings containing over 25,000 rental apartment units located throughout the City.  Furthermore, this bill does not apply to State-supervised Mitchell-Lama developments or to Mitchell-Lama cooperatives.


Mitchell-Lama Conversion Notice


Section 26-802 would require a limited-profit housing company wanting to “buy  out” of the Mitchell-Lama program to give no less than 18 months notice to HPD, as the supervising agency, and to each tenant of such development.  HPD’s rules currently require at least 12 months notice.


Administrative Fee


Section 26-802(b) would impose an administrative fee of $1,000 per unit to offset the costs to HPD of overseeing the “buy-out” process and sets a schedule for this payment.  This fee would be used by HPD to effectuate the conversion, including the preparation by HPD of a Mitchell-Lama community impact study (see discussion below). One half of the fee would be required to be paid to HPD at the time the owner of such development issues a notice of intent to undergo the conversion process, or in the event that the effective date of this subdivision is subsequent to the submission of such notice of intent, as soon thereafter as shall be determined by HPD in its reasonable discretion. The remaining portion of the fee would have to be paid at the time HPD certifies a final Mitchell-Lama community impact study (see discussion below).  This administrative fee is permitted under State law but it has no set amount.


Mitchell-Lama Community Impact Study


Section 26-802(c) would require HPD to prepare a “draft mitchell-lama community impact study” (Study) for each city-supervised Mitchell-Lama development for which a notice of intent to undergo the conversion process is submitted, in order to examine the effects of the “buy-out” on the tenants.  This draft Study must, at a minimum, examine market rents in the area around the development and probable rent increases if the “buy-out” happens; contain a reasoned estimate of the number of units that would remain as “affordable housing,” defined as housing which does not cost the tenants of a dwelling unit more than 30% of their annual gross household income; the availability of similar affordable units in the area; an estimate of the number, and a demographic analysis of, the families that would be displaced as a result of free-market rents; and include a brief history of such development for the entire period of time from the formation of the limited-profit housing company that owns the development to the submission of the notice of intent to undergo the conversion process.  This draft Study must be initiated within 90 days after receiving a notice from an owner of the intent to withdraw from the Mitchell-Lama program and be completed within 270 days from the notice date.

However, where the owner and the tenants both notify HPD that they are making substantial progress towards negotiating a Comprehensive Conversion Settlement (see discussion below), HPD could delay the start of the Study for up to 90 additional days, in which case, the completion date of the Study would be pushed back as well.  Either party may also notify HPD during this “deferral” period that they no longer feel substantial progress is being made toward a settlement and HPD would then have to initiate the Study.

Section 26-802(e) provides that each draft Study must be subject to a review procedure established by HPD and include, at a minimum: a period for public comment with at least one public hearing within the community district in which the development is located; and a review by the Department of City Planning and the community board for the community district where such development is located.  Section 26-802(g) authorizes HPD to revise the draft Study “as is appropriate,” after consideration of any comments received by HPD and the testimony at the public hearing, and then “certify” the Study as final.

Section 26-802(h) would then require the owner of such development to either (i) implement the Study’s recommendations and directly mitigate the major adverse effects of the conversion process to the reasonable satisfaction of HPD or (ii) deposit into a segregated HPD account the amount of money necessary to mitigate the adverse effects found by the Study.

Section 26-802(i) includes a reporting requirement whereby HPD would be required to submit to the Council, Mayor and the Chairperson of the City Planning Commission, within 30 days of the end of each fiscal year, a Mitchell-Lama conversion report that describes all city-supervised Mitchell-Lama developments that have undergone or have initiated the conversion process.  Each report must also include a summary of the recommendations contained in each Mitchell-Lama community impact study and describe generally the other actions HPD has taken pursuant to this section.
Comprehensive Conversion Settlement


Section 26-803 authorizes owners and tenants to enter into a voluntary “comprehensive conversion settlement” with the intention of maximizing the preservation of affordable housing units.  Such an agreement must, at a minimum, require sustaining or exceeding existing services and maintenance levels and must keep all of the development’s units as affordable units for so long as any tenant who resided in the development at the time of the “buy out” continues to reside in the development.  Upon execution of such a settlement, section 26-803(a) requires HPD to waive any portion of the administrative fee (discussed above) imposed.


Compliance Investigation


Section 26- 804(a) prohibits HPD from issuing a letter of no objection to a proposed dissolution of a Mitchell-Lama development until HPD, except where a conversion settlement has been executed, conducts an investigation to determine whether the owner has substantially complied with the essential elements of any contracts or agreements with the City and all applicable statutes, laws, rules and regulations, including those relating to physical maintenance, management of tenant eligibility lists, tenant safety, the proper setting of rents and the awarding of contracts.  Section 26-804(b) requires the owner to submit, simultaneous with its submission of a notice of intent to undergo the conversion process, “clear and convincing” evidence of the owner’s substantial compliance with the above requirements.  (All evidence submitted by the owner must be made available to any tenant of such development).  If HPD determines that the owner did not substantially comply, and either the tenants or the City “materially suffered”, then a civil penalty would be imposed on the owner equal to three times the greater of (i) the amount of damages suffered by the tenants or the City or (ii) the amount required to comply with any of the essential requirements.


Public Information Meeting


Section 26-804(c) requires HPD to hold a public information meeting concerning an owner’s application to undergo the conversion process.  At this public information meeting, any tenant and/or tenant’s representative of such development shall be permitted to comment on the evidence submitted by the owner to demonstrate substantial compliance with the essential requirements and submit evidence either in support of or in opposition to the evidence presented by the owner, including evidence as to material suffering of the tenants or adverse effects on the City as a result of the owner’s failure to comply with the essential requirements.  Section 26-804(d) requires HPD to make detailed findings of fact, within 20 days of such public meeting, as to whether the owner of such development has substantially complied with the essential requirements (discussed above). Section 26-804(e) requires HPD to issue a “letter of no objection” to the withdrawal of such development from the Mitchell-Lama program if it determines there was substantial compliance or it determines that neither the tenants nor the City have materially suffered as a result of any failure to comply.


Section 3 of the bill is a conforming amendment to Section 25-114 of the Administrative Code to reflect the Department of City Planning’s obligation under this bill to review any Mitchell-Lama community impact study.  Section 4 of the bill is a severability clause.

Enactment Clause

Section 5 of the bill indicates that the bill would take effect 30 days after its enactment, and would be applicable to all Mitchell-Lama developments that have not concluded the conversion process by August 19, 2003, which is the day Int. No. 523 was introduced.  The Commissioner of HPD would have to take such measures as are necessary for the bill’s implementation prior to the effective date.
� Private Housing Finance Law §2 et seq.


� According to the State Division of Housing and Community Renewal’s website, statewide “[a] total of 269 Mitchell-Lama developments with over 105,000 apartments were built under the program.  In addition, 22 middle-income developments with over 10,000 apartments were built under the Limited-Dividend program, a precursor of the Mitchell-Lama program.”  � HYPERLINK "http://www.dhcr.state.ny.us/ohm/progs/mitchlam/ohmprgmi.htm" ��http://www.dhcr.state.ny.us/ohm/progs/mitchlam/ohmprgmi.htm� 


� Private Housing Finance Law §35.


� Private Housing Finance Law §35(2).


� Private Housing Finance Law §35(1).


� See Chapter 576 of the year 1974.  Paragraph 5 of subdivision a of section 5 specifically provides that “housing accommodations in buildings completed or buildings substantially rehabilitated as family units on or after January first, nineteen hundred seventy-four” are not subject to rent regulation.


� On May 22, 2000, the Council’s Committee on Housing and Buildings conducted an oversight hearing entitled “HPD’s supervision of the City-Aided Mitchell Lama rental developments, and the status and consequences of these developments buying out of the Mitchell Lama program.”


� � HYPERLINK "http://www.nyc.gov/html/hpd/html/for-apartment-seekers/mitchell-lama.html" ��http://www.nyc.gov/html/hpd/html/for-apartment-seekers/mitchell-lama.html�


� Testimony of Julie Walpert, Assistant Commissioner for Housing Supervision, New York City Department of Housing Preservation and Development. New York City Council Committee on Housing and Buildings, “Oversight: The Future of Mitchell-Lama Housing in New York City” April 11, 2003. 


� See 28 RCNY §3-14(i)(8).


� See Private Housing Finance Law, §35(2).
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