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ADMINISTRATIVE CODE:
Amends subchapter thirty of chapter two of title 20 of the administrative code of the city of New York

TITLE:
A local law to amend the administrative code of the city of New York, in relation to clarifying and expanding existing regulations regarding the practices of debt collection agencies that collect child support payments, and creating disclosure requirements for such agencies


On May 2, 2003, the Committee on Women’s Issues will hold a hearing on Proposed Int. No. 409-A, which would amend the administrative code of the City of New York in relation to regulating and creating disclosure requirements regarding the practices of debt collection agencies that collect child support payments.  Invited to testify are the Department of Consumer Affairs (DCA), the Administration for Children’s Services (ACS), advocates working on issues involving private child support collection agencies, custodial parents and representatives of debt collection agencies.
Background


The General Accounting Office (GAO), in a 2002 report, revealed that the total amount of unpaid child support, nationwide, since 1975 was at least $89 billion.  Consequently, it may be argued that private agencies that offer to collect unpaid orders of child support provide a need.  Nonetheless, advocates state that the practices of private child support collection agencies are frequently abusive and warrant closer examination.  In particular, advocates suggest that certain practices are common, such as misrepresenting company representatives to be state child support agency employees or law enforcement officers, claiming powers not authorized by law and threatening and harassing an obligor, employers or family members.
 Unlike other debt collection agencies, however, child support collection agencies generally escape the regulation of existing federal consumer protection laws.
   

Children and single parents are a unique and vulnerable constituency.  Creating certain regulations for agencies that collect child support payments will allow these families to enjoy basic rights intended by New York City’s consumer protection laws.  In New York City, debt collection agencies are governed by subchapter 30 of chapter 2 of title 20 of the Administrative Code of the City of New York (§20-488 et.seq.).  However, the exclusion from coverage under the Fair Debt Collection Practices Act of private child support collection agencies creates an uncertainty that proposed Int. 409-A attempts to address.

Proposed Int. No. 409-A


Proposed Int. No. 409-A would amend the Administrative Code of the City of New York, in relation to clarifying and expanding existing regulations regarding the practices of debt collection agencies that collect child support payments, and creating disclosure requirements for such agencies.

Section 1 of Proposed Int. 409-A would reletter former subdivisions b and c of section 20-489 of the Administrative Code and add a new subdivision b which would define the term “child support” as “a sum to be paid pursuant to court order or decree by either or both parents or pursuant to a valid agreement between the parties for care, maintenance and education of any child.”


Section 2 of Proposed Int. 409-A would amend a relettered subdivision d of section 20-489 by including in the definition of debt “any obligation or alleged obligation arising out of a judgment for the payment of child support,” thus making it explicit that the licensing and other Administrative Code provisions governing debt collection agencies extend to debt collection agencies that collect unpaid orders of child support.  


Section 3 of Proposed Int. 409-A would amend the Administrative Code by adding a new subdivision c to section 20-492.  The new subdivision would require any debt collection agency subject to the provisions of section 20-494.1 to furnish a completed and current copy of a detailed disclosure form pursuant to section 20-494.1, discussed below, together with a copy of such debt collection agency’s standard contract for child support payment debt collection services to the commissioner upon applying for a debt collection agency license or renewal thereof.  Section 3 would also require child support debt collection agencies to provide this form and/or standard contract within 60 days of any amendment or modification.

Section 4 would amend Section 20-494 of subchapter 30 of chapter two of title 20 of the Administrative Code of the City of New York, by specifying that any person or entity that violates any provision of this subchapter will be subject to a penalty of not less than $700 but not more than $1,000 per violation.  Section 4 would also repeal subdivision b of section 20-494.

Section 5 would amend the Administrative Code by adding a new section 20-494.1. Subdivision a of this section would prohibit debt collection agencies licensed pursuant to this subchapter from imposing a fee for its services greater than fifteen percent of each child support payment collected.  Subdivision b would also prohibit such debt collection agencies from imposing a fee with regard to child support payments collected through the efforts of a governmental entity.


Subdivision c of Proposed Int. No. 409-A would create disclosure requirements for debt collection agencies collecting child support payments.  In particular, subdivision c would require such agencies to provide a written disclosure on a detailed form, the exact content of which is specified by the law, to any persons seeking the services of such agencies.  The form would be titled “Child Support Debt Collection Agency Terms, Conditions and Fees Disclosure.”  Point 1 of the form would require the statement that “you are under no obligation to hire {AGENCY NAME} or any debt collection agency to collect child support payments on your behalf.”  Point  2 would require disclosure of fees.  Point 2(a) would require disclosure of application fees.  Specifically, agencies would be required to choose between two kinds of disclosure with regard to application fees.  An agency would state that such agency will charge an application fee in a given amount.  If such a fee is charged, the agency would also state whether or not the fee is refundable.  Alternatively, an agency would state that the agency will not charge an application fee.


Point 2(b) of the required disclosure form would have agencies state the percentage of child support awards collected that are in arrears, that will be retained as fees.  If collected, agencies would also be required to disclose the percentage of the total child support payment that is collected as a fee.  

Point 2(c) would require agencies to disclose whether fees will be collected for future child support payments that applicants may receive.   If such agency collects fees for future payments not in arrears, that agency would have to disclose the percentage of such child support order charged as a fee.  


Point 2(d) of the disclosure form would require a statement of whether fees would be charged and the amount of such fees.  Agencies would have to state the percentage fee or dollar amount of the legal fees charged and state that “there is no limit on the amount of legal fees you may be charged,” if that is the agency’s practice.


Point 2(e) would require a statement regarding early termination fees.  If a termination fee is charged, an agency would indicate accordingly on the specified form and state the percentage or dollar amount of the fee.  The agency would also indicate any termination date and describe how the contract would terminate.  If no termination fee is charged, an agency would still be required to indicate any termination date and describe how the contract terminates.  The agency would also indicate if an applicant is not allowed to terminate the contract early.  

Point 2(f) would require the agency to describe any additional fees.


Point 3 of the disclosure form would detail the term of the contract and any automatic renewals.  Point 3(a) would require an agency to state the specific termination date of the contract.  If there is no specific date, the agency would be required to state how the contract would terminate.  Pursuant to point 3(b), termination provisions would have to be summarized.  Point 3(c) would require agencies to state whether or not the contract will automatically renew unless certain provisions, as specified in the contract with the agency, occur.  

Pursuant to subdivision d of section 20-494.1, any debt collection agency subject to the provisions of the section would be required to furnish a completed and current copy of the disclosure form, as discussed above, together with a copy of such agency’s standard contract for child support payment debt collection services to the commissioner within 60 days of enactment of this subdivision of the law.  Debt collection agencies subject to these provisions would also be given 60 days to resubmit the form and/or standard contract upon amendment or modification of these documents.


Subdivision e of this proposed local law would allow the commissioner to promulgate any such rules as may be necessary to carry out the provisions of the section.


Section 6 of Proposed Int. 409-A would state that if any portion of the local law is deemed severable by a court of competent jurisdiction, such invalidity shall not affect the validity of the remaining portions of the local law.

Pursuant to section 7 of Proposed Int. 409-A, the local law would take effect immediately.
Proposed Int. No. 409-A
By The Speaker (Council Member Miller) and Council Members Boyland, Gioia, Baez, Brewer, Clarke, Comrie, Davis, Gerson, Jackson, Katz, Koppell, Liu, Martinez, Nelson, Perkins, Quinn, Recchia, Reed, Sears, Serrano, Stewart, Vann, Weprin and Yassky

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to clarifying and expanding existing regulations regarding the practices of debt collection agencies that collect child support payments, and creating disclosure requirements for such debt collection agencies...Title
..Body
Be it enacted by the Council as follows:
Section 1.   Subdivisions b and c of section 20-489 of the administrative code of the city of New York are relettered as subdivisions c and d, and a new subdivision b is added to read as follows:

b.
The term “child support” means a sum to be paid pursuant to court order or decree by either or both parents or pursuant to a valid agreement between the parties for care, maintenance and education of any child.

§2.  
Relettered subdivision d of section 20-489 of the administrative code of the city of New York is amended to read as follows:

[c.] d.      The term “debt” means any obligation or alleged obligation of a consumer to pay money arising out of a transaction in which the money, property, insurance, or services which are the subject of the transaction are primarily for personal, family, or household purposes, whether or not such obligation has been reduced to judgment, or any obligation or alleged obligation arising out of a judgment for the payment of child support. 
§3.  Subchapter 30 of chapter two of title 20 of the administrative code of the city of New York is amended by adding a new subdivision c to section 20-492 to read as follows:


c. Any debt collection agency subject to the provisions of section 20-494.1 shall furnish a completed and current copy of the “Child Support Debt Collection Agency Terms, Conditions and Fees Disclosure” required under section 20-494.1 together with a copy of such agency’s standard contract for child support payment debt collection services to the commissioner upon applying for a debt collection agency license or renewal thereof; provided, further, that such debt collection agency shall be required to provide the commissioner with such “Child Support Debt Collection Agency Terms, Conditions and Fees Disclosure” and/or standard contract upon amendment or modification within sixty (60) days following such amendment or modification.



§4. Section 20-494 of subchapter 30 of chapter two of title 20 of the administrative code of the city of New York is amended to read as follows:


§ 20-494 Penalties. [a.] Any person who, after notice and hearing shall be found guilty of violating any provision of this subchapter, shall be punished in accordance with the provisions of chapter one of this title and shall be subject to a penalty not less than $700 and not more than $1000 for each violation.


[b. In addition to any other penalties, if a person is found to have committed, repealed, multiple or persistent violations of any provision of this subchapter, he may be responsible for the cost of the department’s investigation.]
§5. Subchapter 30 of chapter two of title 20 of the administrative code of the city of New York is amended by adding a new section 20-494.1 to read as follows:

§20-494.1  Prohibited practices relating to the collection of child support payments.  a.   No debt collection agency licensed pursuant to this subchapter shall charge interest or otherwise impose a charge or fee for its services that exceeds fifteen percent of each child support payment collected.

b.  No debt collection agency licensed pursuant to this subchapter shall charge interest or otherwise impose a charge or fee with respect to child support payments collected through the efforts of a governmental entity.  

c.  Any debt collection agency collecting child support payments shall provide any person or persons seeking the services of such debt collection agency with a current form of the following disclosure in writing, on such debt collection agency’s letterhead or stationery, in at least 14-point type, at the same time at which such agency first furnishes such person or persons with any informational or promotional materials, application or contract for services, regardless of the manner in which such materials are provided, including, but not limited to, in-person contact, by mail or via the Internet.  Such disclosure shall take the following form:

CHILD SUPPORT DEBT COLLECTION AGENCY

TERMS, CONDITIONS AND FEES DISCLOSURE

1.  No Obligation:  You are under no obligation to hire {AGENCY NAME} or any debt collection agency to collect child support payments on your behalf.

2.  Fees:
a.  Application Fee:  {AGENCY - CHOOSE ONE:}

1.  {AGENCY NAME} will charge you an application fee in the amount of $ {AGENCY - INSERT AMOUNT}.  This fee {AGENCY - CHOOSE ONE: is / is not refundable}.  {IF REFUNDABLE, AGENCY MUST DESCRIBE CONDITIONS NECESSARY TO RECEIVE SUCH REFUND.}

2.  {AGENCY NAME} will not charge you an application fee.  

b.  Collection Fee for Child Support Payments that are in Arrears:  {AGENCY NAME} will collect a fee in the amount of %{AGENCY - INSERT AMOUNT} of the total amount of child support payments it collects that are in arrears.

c.  Collection Fee for Child Support Payments that are NOT in Arrears:  Some debt collection agencies will charge you a fee for any child support payments you receive in the future, even if those payments are not late and are made on time.  {AGENCY - CHOOSE ONE:}

1.  {AGENCY NAME} will collect a fee in the amount of %{AGENCY -  INSERT AMOUNT} for any future child support payments you may receive, until your contract with the agency terminates, even if those child support payments are paid on time and are not in arrears.
2.  {AGENCY NAME} will not collect a fee for any future child support payments you may receive that are not in arrears.

d.  Legal Fees:  {AGENCY NAME} {AGENCY - CHOOSE ONE:  will / will not} charge you for legal fees incurred by {AGENCY NAME} in connection with the collection of child support payments.  {IF LEGAL FEES MAY BE CHARGED, AGENCY - CHOOSE ONE:} 

1. There is a limit of {AGENCY - INSERT PERCENTAGE OR DOLLAR AMOUNT} on the legal fees you may be charged.

2. There is no limit on the amount of legal fees you may be charged.

e.  Early Termination Penalty:  {AGENCY - CHOOSE ONE:} 
1. You will be charged a fee in the amount of {AGENCY - INSERT PERCENTAGE OR DOLLAR AMOUNT} if you terminate the contract prior to {AGENCY - INSERT TERMINATION DATE OR IF NO SPECIFIC TERMINATION DATE, DESCRIBE HOW CONTRACT TERMINATES}.  

2. You will not be charged a termination fee if you terminate the contract prior to {AGENCY - INSERT TERMINATION DATE OR IF NO SPECIFIC TERMINATION DATE, DESCRIBE HOW CONTRACT TERMINATES}.

3. You may not terminate the contract early.

f.  Additional Fees:  {AGENCY NAME} will also charge you the following additional fees {AGENCY - DESCRIBE ANY ADDITIONAL FEES}.

3.  Term and Automatic Renewals:
a.  The contract with {AGENCY NAME} will terminate on {AGENCY - INSERT SPECIFIC DATE.  IF THERE IS NO SPECIFIC DATE, STATE HOW THE CONTRACT WILL TERMINATE (i.e., “until arrears are paid in full”)}.

b.  You may terminate the contract with {AGENCY NAME} by {AGENCY - SUMMARIZE TERMINATION PROVISIONS}.

c.  If you hire {AGENCY NAME}, your contract will automatically renew unless you {AGENCY - DESCRIBE PROVISIONS FOR TERMINATING CONTRACT}.

d. Any debt collection agency subject to the provisions of this section shall furnish a completed and current copy of the “Child Support Debt Collection Agency Terms and Conditions Fees Disclosure,” together with a copy of such agency’s standard contract for child support payment debt collection services to the commissioner within sixty (60) days following the effective date of the local law that added this section; provided, further, that such debt collection agency shall be required to provide the commissioner with such “Child Support Debt Collection Agency Terms, Conditions and Fees Disclosure” and/or standard contract upon amendment or modification within sixty (60) days following such amendment or modification.


e. The commissioner may promulgate such rules as may be necessary to carry out the provisions of this section.

§6. Effect of invalidity; severability.  If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.

§7.  This local law shall take effect immediately.
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�   Entmacher, Joan.  Vice President and Director of Family Economic Security, National Women’s Law Center,  Statement, April 16, 2003.


�   Child support obligations are not considered “debts” for purposes of the federal Fair Debt Collection Practices Act, 15 U.S.C.A. §1692(a)(5) (“FDCPA”).  Letter from Joel Winston, Acting Associate Director, Division of Financial Practices, Federal Trade Commission, March 1, 2001.   
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