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April 28, 2003

Oversight:     
The impact of the New York City Department of Environmental Protection's capital budget proposals on water rates and an examination of the process by which water rates are set.

Preconsidered

Res. No.:

By Council Members Gennaro and Weprin
Title:
Resolution calling upon the New York City Water Board not to set rates for water and wastewater services for each fiscal year until at least thirty days after the adoption of the City’s budget for each fiscal year and to take all steps necessary to implement this change.

Res. No. 794:
By Council Members Gennaro, Avella, Barron, Brewer, Clarke, Comrie, Fidler, Gentile, Jennings, Koppell, Liu, Lopez, Martinez, Monserrate, Nelson, Recchia, Stewart, Weprin, Yassky, Gallagher and Lanza

Title:
Resolution calling upon the New York City Water Board to reestablish a six-year timeframe within which customers may challenge the fees, rates, rents and other service charges established by the New York City Water Board for water and wastewater services.


On April 28, 2003, the Committee on Finance jointly with the Committee on Environmental Protection will hold an oversight hearing on the impact of the New York City Department of Environmental Protection's capital budget proposals on water rates and an examination of the process by which water rates are set.  The Committees will also hear testimony on two resolutions, a Preconsidered Resolution which calls upon the New York City Water Board not to set rates for water and wastewater services for each fiscal year until at least thirty days after the adoption of the City’s budget for each fiscal year and to take all steps necessary to implement this change, and Res. No. 794, which calls upon the New York City Water Board to reestablish a six-year timeframe within which customers may challenge the fees, rates, rents and other service charges established by the New York City Water Board for water and wastewater services.

A. Background - Water and Sewer Systems

“New York City’s ability to provide a reliable source of water for its citizens has allowed it to grow and develop into a great urban center.”
  The City’s drinking water supply enjoys the reputation of being one of the most pristine public supplies in the world.  This supply is a critical resource for eight million New York City residents, approximately one million residents of Westchester, Putnam, Ulster, and Orange counties, and a multitude of others who work in and visit the City throughout the year.
   

The water system has a storage capacity of 550 billion gallons, consisting of a distribution system that is made up of an extensive grid of water mains stretching approximately 6,600 miles in total length.
  Approximately 1.4 billion gallons of drinking water is delivered each day from the City’s upstate surface water systems and an average of 33 million gallons per day from wells located in southeast Queens.
  The City’s surface (reservoir) water supply is primarily delivered from nineteen reservoirs (19) and three (3) controlled lakes within a 1,972 square-mile watershed, approximately the size of the State of Delaware,
 that extends 125 miles north and west of the City.
  This large watershed is comprised of two distinct sections - “West of Hudson”, also known as the Catskill/Delaware Watershed, and “East of Hudson”, also known as the Croton Watershed.  The Catskill/Delaware System, located in Delaware, Greene, Schoharie, Sullivan, and Ulster counties, west of the Hudson River, provides approximately 90% of the City’s surface water supply, while the Croton System, which includes twelve (12) reservoir basins in Putnam, Westchester, and Dutchess counties, east of the Hudson River, supplies the remaining 10%.
  Unlike other public water systems, “the City’s Water System is both economical and flexible.”
  “The water flows to New York City through aqueducts, and 97 percent reaches homes and businesses through gravity alone; only 3 percent must be pumped to its final destination.”
  Due to this fact, operating costs are relatively independent of power costs.  

“The City's sewage is collected through an equally extensive grid of sewer pipes of various sizes and over 6,600 miles. Virtually all of the City's dry-weather sewage is collected through this system and processed by one of 14 sewage treatment plants. The plants currently in operation treat about 1.2 billion gallons of sewage per day. The operation of these plants ensures that New York City's surrounding waterways are clean and safe for transportation, shipping and recreation.”
 

B. DEP, the Municipal Water Finance Authority and the Water Board

The three entities that ensure the physical and fiscal integrity of the water and sewer systems are the New York City Department of Environmental Protection (“DEP”), the New York City Municipal Water Finance Authority (“Finance Authority”) and the New York City Water Board (“Water Board”). The DEP is charged with operating and maintaining the City’s critical water and sewer systems.  Approximately 95% of the DEP’s revenue stream is obtained through water and sewer rates incurred by consumers of the City’s drinking water supply, while the remaining 5% is tax levied.  The revenue collected by the DEP covers the operation, maintenance and other costs associated with the day-to-day workings of the City’s water and sewer systems.  The day-to-day workings include, among other things, the costs associated with security, property taxes on watershed lands, operating expenses, Federal and State mandates, interest payments on bonds, capital plans, water delivery and wastewater management.  



The Water Board and the Finance Authority were created in 1984 by a special act of the State legislature (known as the “New York City Municipal Finance Authority Act”).  This Act governs the operating and financing relationship between the City, the Water Board and the Finance Authority.  Pursuant to the Act, the Water Board has the power to fix, revise, charge and collect and enforce the payment of all fees, rates, rents and other service charges for services furnished by the water and sewer systems to produce cash sufficient to pay debt service on the Finance Authority's bonds and to place the water and sewer systems on a self-sustaining basis.
 The Water Board consists of seven members appointed by the Mayor who serve a two-year term, with at least one member having experience in the science of water resource development.   

The Finance Authority is responsible for issuing bonds to fund the capital needs of the City’s water system.
  Pursuant to agreements between the City, the Water Board and the Finance Authority, the Water Board leases the water system from the City, sets the water rates and deposits the water rate revenue in a “lock box” for the benefit of the Finance Authority.  The DEP operates and maintains the water system for the Water Board and bills the water system customers on behalf of the Board.  The Water Board has covenanted to establish water rates sufficient to pay debt service on all outstanding Finance Authority bonds.  The proceeds of the Finance Authority’s bonds are used to fund the capital needs of the City’s water system. 

Every odd-numbered year, in accordance with Section 248 of the City Charter, the Mayor develops and publishes a ten-year capital strategy.  Included in this strategy are the capital expenditures anticipated for the DEP.  Almost all of these expenditures are related to the City’s water and sewer system.  The Mayor’s Executive Capital Budget includes the Mayor’s proposed capital expenditures for the ensuing fiscal year and the three years following.  When the Council adopts the Capital Budget in June, it is appropriating capital funds for the following fiscal year and approving the four-year capital program that includes the three years thereafter.  The Charter-mandated four- and ten-year planning processes recognize the need to plan on a long-term basis to provide funds for capital projects that are rarely completed within one fiscal year.  Because capital projects take years to complete, the annual appropriation represents only a portion of their cost.  While, legally, the Council appropriation of capital funds encompasses only one year, in effect appropriating funds for one year of a multi-year project represents a level of commitment to complete the project and appropriate addition funds in future years.

Once contracts for capital projects related to the water system have been registered, the Finance Authority issues bonds and the proceeds of the bonds pay for the costs of these contracts. The Water Board is required to set water rates at a level that is sufficient to pay all the principal and interest on the Finance Authority’s outstanding bonds.  As bonds for projects that are included in the annually adopted capital plan are not issued until projects are already underway, the current year capital program has little effect on the current level of water rates.   However, significant increases in capital spending on water projects over the course of the ten-year capital strategy will require additional bond issuances and - all other factors remaining equal -- will increase the Finance Authority’s debt service costs.  As debt service costs increase, so must the water rates to cover these costs.  Any significant increase in capital spending over time will therefore increase water rates not just over the course of the ten-year strategy but for the life of the bonds - generally a period of 30 years.  

C. Water Rates

As previously noted, the bulk of DEP’s revenue stream is obtained through water and sewer rates incurred by consumers.  The process by which these rates are adopted is as follows:


The New York City Water Board must adopt rates which will satisfy the revenue requirements of the System.


The Water Finance Authority projects revenue bond debt service on bonds issued after 1988 to finance water and wastewater capital projects and certifies the Fiscal Year (FY) 2004 amount to the Water Board.


The City Office of Management and Budget projects DEP’s operating and maintenance expenses and certifies the FY 2004 amount to the Water Board based on the Mayor’s Executive Budget.


The City projects debt service on general obligation bonds to finance water and wastewater capital projects based on information received from the Office of the Comptroller and certifies the FY 2004 amount to the Water Board.


The system’s consulting engineer must certify that expenses are reasonable and appropriate.


The Board must hold a public hearing in each borough of New York City.


At its annual meeting in May, the Board adopts an annual budget based on the system expenses that have been certified to it, and adopts a rate which will produce sufficient revenues to meet those expenses.

According to the Water Board, in establishing water and sewer rates, it seeks to achieve the following objectives:


Sufficient revenues must be raised and charges and other sources of revenue in order to satisfy the revenue requirements of the Water System and the Wastewater System.


Rates and charges should be equitable and fair, in the sense that charges levied on different users reflect, as closely as practicable, the costs incurred in providing water and wastewater services.


The rate structure, both present and long term, should provide a reasonably stable and predictable flow of revenue.


The rate structure should be relatively simple and easy to administer.


The rate structure should be understandable to the customer.


The rate structure should encourage water conservation.

The Water Board met on March 31, 2003 to propose a water rate increase  --which is 6.5% for Fiscal Year 2004 -- and to approve the public hearing notice.  It is unclear, however, as to whether a 6.5% increase is necessary.  

The Water Board is required to hold public hearings, in each borough of the City of New York, prior to promulgating or fixing annual water and sewer rates for the City.  Notice of each public hearing must be “conspicuously published in a newspaper of general circulation, within each borough, at least one week prior to the hearing.”
 Approval of the proposed water rate increase usually occurs a week after the last public hearing.  The Water Board is scheduled to meet on May 5, 2003 to adopt rates for Fiscal Year 2004, which will become effective on July 1st.  Pursuant to section 1045-j(3) of the New York State Public Authorities Law, any decision of the Water Board on matters considered at the public hearing shall be in writing and be  made available in the office of the Water Board for public inspection during regular office hours.  Such decision must also be published in at least one newspaper of general circulation in each of the areas served by the water or sewer system, within thirty days after such decision is made.

D. Current DEP Budget Summary
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The DEP’s Executive Capital Budget for Fiscal 2004-2007 totals $7.27 billion, which represents 32.1 percent of the total $21.8 billion Executive Capital Plan.  The agency’s Executive Capital Plan is 0.3 percent less than the Adopted Fiscal 2003-2006 Capital Budget of $7.29 billion, a decrease of $23.7 million.  Since adoption last June, the Capital Budget for Fiscal 2003 has been reduced from $2.19 billion to $2.11 billion, a reduction of $83.3 million or 3.8 percent.  As has happened in the past, a significant number of projects will be pushed from Fiscal 2003 to Fiscal 2004.

In view of the agency’s past commitment levels and the spending controls imposed by the Administration, it is estimated that the DEP will roll as much as $802.2 million, or 38 percent of its current year's planned commitments into Fiscal 2004.   This would increase the agency's Fiscal 2004 Capital Plan to approximately $2.73 billion, which would make the Four-Year Capital Plan approximately $8.07 billion, or 10.7 percent more than the Fiscal 2003 Adopted Four-Year Capital Plan of $7.29 billion.
The Department of Environmental Protection’s capital commitments for the last five years are shown below:

	FIVE YEAR HISTORY - CAPITAL BUDGET  ($ in millions) 

	
	FY98
	FY99
	FY00
	FY01
	FY02

	CITY
	812.0
	668.0
	1,003.0
	1,428.0
	1,747.0

	NON-CITY
	1.0
	3.0
	15.0
	8.0
	124.0

	TOTAL
	813.0
	671.0
	1,018.0
	1,436.0
	1,871.0


The FY03 Adopted Four-Year Capital Plan is shown below:

	ADOPTED CAPITAL BUDGET FY03-FY06 ($ in millions)

	
	FY03
	FY04
	FY05
	FY06
	FY’s 03-06

	CITY
	2,158.5
	2,229.1
	1,717.7
	1,003.1
	7,108.4

	NON-CITY
	36.0
	97.6
	25.0
	25.0
	183.5

	TOTAL
	2,194.4
	2,326.7
	1,742.7
	1,028.1
	7,291.9


The FY04 Executive Four-Year Capital Plan is shown below:

	EXECUTIVE CAPITAL PLAN - APRIL 2003 ($ in millions) 

	
	FY04
	FY05
	FY06
	FY07
	FY’s 04-07

	CITY
	1,899.9
	2,077.7
	1,756.5
	1,361.4
	7,095.6

	NON-CITY
	25.0
	97.6
	25.0
	25.0
	172.6

	TOTAL
	1,924.9
	2,175.3
	1,781.5
	1,386.4
	7,268.2
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E. Executive Budget Issues: A Colossal 10-year Capital Strategy



At the Fiscal 2004 Preliminary Budget Hearing, held on March 6, 2003, the DEP announced that it was soon proposing a $16.5 billion, 10-year capital strategy.  The DEP described the plan (which reflected an $8.5 billion increase over the plan presented to the Council in the Preliminary 10-year capital strategy) as designed to “address the escalating costs of both mandated and discretionary projects and the need to drastically rehabilitate the infrastructure of the water system - most of which is over 100 years old.”  The Commissioner stated that even in the midst of economic uncertainty, the City has an obligation to ensure the uninterrupted conveyance of clean, safe and sufficient drinking water to the nine million people utilizing the City’s water system.  While this is obviously an essential mission of the agency, the Council has not yet received sufficient information on the proposed $8.5 billion increase to evaluate the importance of the projects and compare them to potential alternatives.  Council staff is in communication with Administration and agency staff regarding the proposal and the Chairs of the Environmental Protection and Finance Committees have formally requested this information from the Commissioner.



Currently, the Council has only been provided with a list of the proposed projects.  The list, however, lacks detail, offers no justification for the proposed projects and includes no discussion of the potential alternatives.  A summary of a Council staff analysis of this list (supplemented by the Commissioner’s remarks at the March 6th hearing) is provided below.



The DEP has cited the need to rehabilitate the Delaware aqueduct, which conveys 50% of the City’s water supply each day, as an example of why the City should embark (beginning July 1st, Fiscal 2004) on the 10-year, $16.5 billion capital strategy.  During the Fiscal 2004 Preliminary Budget Hearings, Commissioner Ward mentioned that the aqueduct has a number of leaks that could potentially jeopardize the aqueduct’s integrity, the results of which would be devastating on the City.  It is worth noting that Delaware aqueduct has been leaking for over a decade (and possibly for as many as three decades) at a fairly constant rate and until now the Department has never considered it a serious threat to the City’s water supply.  In order to repair the Delaware aqueduct, the DEP is arguing that it must have the ability to shut down the aqueduct.  Before it can do that, however, it must build sufficient redundancy within the system so that the City’s water supply will not be reduced during the reconstruction process.  Thus, as part of the $8.6 billion increase, the Administration is proposing to build a fourth water tunnel (a.k.a. the Kensico tunnel) as the means of creating redundancy so that the Delaware aqueduct can be shut down and repaired.  Although the final ten-year strategy appears to include only $1.72 billion for this project, according to a March 5, 2003 article in the New York Observer, the project will have a total cost of $2.5 billion.  Based on the location of the existing leaks and the planned site for the Kensico tunnel, it is not clear that building the Kensico tunnel would provide the needed redundancy within the system to repair the leaks.  



Another proposal included in the $8.6 billion increase that was revealed by the Commissioner at the March 6th hearing was to explore alternative conveyance systems to ensure that the City is adequately supplied with water under any conceivable circumstance.  The Commissioner speculated that such a system might allow the City to pump water into the Brooklyn/Queens Aquifer and then tap into this supply during periods of drought.  While the DEP has provided no details on this proposal, it has included $1.22 billion in its 10-year strategy for a “dependability study for water supply and demand”, a project description that may contain the funding for this project.  As with the Kensico tunnel proposal, the Administration must provide a detailed explanation of, and justification for, this proposal.  The Administration must also explain why it believes a supply-side solution is preferable to a demand-management solution such as a comprehensive water conservation program, which could reduce the City’s demand for water to such a level that the effects of droughts would be ameliorated before they ever happened.  The Administration should explain why it is proposing to cut $12 million in Fiscal 2005 from its plumbing retrofit water conservation program, leaving only $24 million in the 10-year plan.



In addition to these large-scale infrastructure projects, the DEP has proposed adding an additional $3.1 billion to its water pollution control budget, bringing the total 10-year capital plan up to $6.3 billion.  It is worth noting, however, that the Fiscal 2004-2007 plan will actually be reduced by $246.3 million, which means the plan years past Fiscal 2007 have been increased by approximately $3.3 billion.  These out year changes include an additional $430 million for the stabilization of Hunts Point Water Pollution Control Plant (WPCP), $405 million for upgrades to the Newton Creek WPCP, $230 million for the stabilization of the North River WPCP, $135 million for upgrades at the Wards Island WPCP.  It also includes $225 million in new funding for a project described only as the “use and standard attainment project” as well as $122 million in new funding for the design and reconstruction of miscellaneous pumping stations.  In addition, the DEP is proposing to add $148 million to the ongoing stabilization of the Tallman’s Island WPCP, increase funding for miscellaneous safety items and wrap-ups at sludge facilities by $118 million and is proposing to increase funding for the Flushing Bay combined sewer overflow (CSO) project by $115 million.  Within the pollution control budget, another 25 projects with individual variances between $10 and $100 million have been added to or increased within the plan - increasing the plan by another $1.1 billion.  Offsetting these increases, however, are $437 million worth of reductions including a $90 million cut to the Oakwood WPCP (which leaves $75 million) and $271 million worth of reductions to five major CSO projects (leaving $180 million for these projects).  At this time Council staff lack sufficient information on these projects, as well as their justifications and any potential alternatives, to assess the criticalness of these myriad pollution control projects, which make up almost 40% of the $8.6 billion increase.



The water mains 10-year capital plan is also slated to increase by $652 million during the Fiscal 2004-2007 period and by $1.8 billion over the Fiscal 2004-2013 period.  Included in these increases is $388 million in new funding for a Catskill/Delaware UV light treatment/reactor validation project, an increase of $353 to the Croton Filtration Plant (bringing the total project up to $1.5 billion) and $640 million for miscellaneous agency-proposed projects.  The DEP has proposed adding $86 million for new programmatic initiatives for the Bureau of Water Supply and $70 million for the development of a groundwater storage capability and treatment facility.  Within the water mains budget another 20 projects with individual variances between $10 and $70 million have been added to or increased within the plan - increasing the plan by another $462 million.  Offsetting all of these increases, however are approximately $614 million worth of reductions to existing projects ranging from East of Hudson office space improvement projects (cut by $2.5 million) to the water main lump sum, which was cut by $438 million. 



Excluding the large-scale infrastructure projects discussed earlier, the DEP is proposing to increase its water supply capital by $347 million over the fiscal 2004-2013 period, while reducing the four-year, fiscal 2004-2007 plan by $176 million.  The highlights for this area include a reduction of $140 million (leaving only $6 million) for the Hillview Reservoir Cover, although the DEP has added $150 million for “modification of chambers at Hillview” project.  The DEP should provide clarification on the proposed changes to the Hillview facility capital program.



The Department is proposing to add $306 million to its 10-year capital strategy for sewers, bringing the total for the project type up to $1.3 billion.  This will increase the four-year, fiscal 2004-2007 plan by  $78 million, bringing the proposed four-year total up to $539 million.  The vast majority of these increases can be accounted for by increases to the agency’s lump sum for sewer projects ($40 million over the four-year period and $240 million over the 10-year period).  The rest of the net increases are accounted for by dozens of individual changes - each under $20 million.  



Finally, the Department is proposing to add $225 million to its 10-year capital strategy for equipment, bringing the total for the project type up to $495 million.  This will increase the four-year, fiscal 2004-2007 plan by  $91 million, bringing the proposed four-year total up to $273 million.  The vast majority of the increases can be accounted for by three projects.  The DEP has proposed increasing its lump sum for utility relocations by $123 million over the 10-year period, bringing total planned commitments for the period up to $270 million.  The DEP also proposes to add approximately $34 million for the purchase of vehicles and equipment, Citywide.  Finally, the DEP is significantly increasing two reconstruction projects in its 10-year capital plan including Remsen Yard ($28 million), and E. 38th Street ($16 million).



Although over $8 billion of the $8.6 billion increase has been scheduled for fiscal 2008 through 2013, the 10-year strategy officially begins in Fiscal 2004, which means that components of the greater strategy will be launched in Fiscal 2004.  Before the DEP embarks on this strategy, a full and thoughtful review of this proposal must be conducted, discussed and evaluated against the impact this proposal will have on the City’s future water and wastewater rates.  

One of the most interesting aspects of the Administration’s proposal is that although the City-funded portion of the four-year plan will increase by $605 million and the ten-year portion will increase by $8.6 billion, the projections for Finance Authority outstanding debt and annual debt service costs are actually projected to decline under this new proposal.  The Mayor’s Office of Management and Budget (OMB) reports that  Finance Authority outstanding debt will drop by $1.4 billion during the fiscal 2004-2007 period (compared to the projections published during the preliminary 10-year plan).  Similarly, OMB reports that the Finance Authority’s annual debt service costs will drop by $271 million over the same period.  The reasons behind these remarkable reductions are unclear - especially given that the Water Board, in its April 2003 booklet entitled, “Public Information Regarding Water and Wastewater Rates” (“April 2003 Booklet”), reported that “debt service costs (for capital infrastructure investments) incurred on bonds issued to finance these investments continues to be the single most important factor driving the need for rate increases.”  The Administration must also provide projections for the water and wastewater rate increases over the course of the ten-year capital strategy.

F. Summary of Preconsidered Res. No.

In calling upon the Water Board not to set rates for water and wastewater services for each fiscal year until at least thirty days after the adoption of the City’s budget for each fiscal year and to take all steps necessary to implement this change, the Resolution describes the process by which rates for water and wastewater services are set and recommends a change to the process.

The Resolution cites the Water Board’s authority, derived from State legislation, pursuant to which the Board may establish “fees, rates, rents or other charges for the use, of services furnished, by the City’s water and wastewater systems.”  The Resolution then describes part of the process by which water rates are set, as described in the April 2003 Booklet.  According to that booklet, “[t]he City Office of Management and Budget projects DEP’s operating and maintenance expenses and certifies the [fiscal year] amount to the Water Board based on the Mayor’s Executive Budget.”  The April 2003 Booklet further states that, “the Board adopts an annual budget based on the [water and wastewater] system expenses that have been certified to it [by the New York City Municipal Water Finance Authority, the City Office of Management and Budget and the water and wastewater system’s consulting engineer], and adopts a rate which will produce sufficient revenue to meet those expenses.  The City’s executive budget for each fiscal year, which begins on July 1, is not adopted by the City Council until June.  The water and wastewater rates for the next fiscal year, however, are adopted by the Water Board in May, subsequent to public hearings held pursuant to section 1045-j(3) of the Law.  This practice results in water and wastewater rates being set prior to the Council’s budget hearing on funding for the DEP and the Mayor’s Executive Budget and the Council’s analysis and adoption of the City’s budget. 

The Preconsidered Resolution recommends that the Water Board’s adoption of water and wastewater rates be set subsequent to the adoption of the City’s budget, which would allow for more effective oversight of rate-setting and the DEP’s budget and would result in the setting of rates that more accurately reflect the DEP’s fiscal needs to operate and maintain the City’s water and wastewater systems.  The Resolution finally cites for support an August 23, 1994 Water Board resolution that directed the Executive Director of the Board to “take such measures as may be necessary, including amending the Financing Agreement [dated as of July 1, 1985, as amended, among the City, the Water Board and the Water Finance Authority] and amending the Board’s rate setting schedule after fiscal year 1998 in order that rates will not be established until final adoption of the City’s budget has occurred.” This Resolution, however, was never implemented by the Water Board. 

G. Summary of Res. No. 794

In calling upon the Water Board to reestablish a six-year timeframe within which customers may challenge the fees, rates, rents and other service charges established by the Water Board for water and wastewater services, the Resolution describes the timeframe, both past and present, by which a customer can challenge a water or wastewater bill and recommends a change to that period of time.

In April 1999, the Water Board proposed for Fiscal Year 2000 a period of eighteen months within which a customer could file a complaint that challenged a water or wastewater bill.  The practice at that time allowed a period of six years within which a customer could challenge a water or wastewater bill.  After public hearings were held on April 22, 23, 26 and 27, 1999, pursuant to section 1045-j(3) of the Law, the Water Board adopted a resolution on May 4, 1999, limiting the opportunity for a customer to challenge a water or wastewater bill to two years from the date of such bill for bills issued after July 1, 1999.  On October 23, 2001, Chapter 375 of the Laws of 2001 was adopted, which established a minimum six-year period within which a customer could challenge any fee, rate, rent or other service charges for the use of or services furnished by the City’s water and/or wastewater systems.  Less than a month later, on November 13, 2001, Chapter 467 of the Laws of 2001 was adopted, which changed the minimum period within which a customer could challenge any fee, rate, rent or other service charges for the use of or services furnished by the City’s water and/or wastewater systems from six to four years.  

Res. No. 794 states that a six-year period within which customers could file complaints regarding erroneous water or wastewater bills is consistent with the New York State Public Service Commission (PSC) practice regarding bill challenges for the utility companies it regulates.  Although the Water Board is not regulated by the PSC, the State Consumer Protection Board, in an April 21, 1999 letter to the Water Board, recommended that the Water Board adopt the PSC’s practice of permitting a six-year period for consumer refunds.  Res. No. 794 further notes that many of the City’s water and wastewater customers do not necessarily have the knowledge and expertise to determine whether they are being overcharged, since these customers typically possess limited knowledge regarding Water Board rates and policies.  Therefore, Res. No. 794 recommends that the Water Board reestablish a six-year timeframe within which customers may challenge the fees, rates, rents and other service charges established by the Water Board for water and wastewater services.

Preconsidered Res. No. 

..Title

Resolution calling upon the New York City Water Board not to set rates for water and wastewater services for each fiscal year until at least thirty days after the adoption of the City’s budget for each fiscal year and to take all steps necessary to implement this change.  

..Body

By Council Members Gennaro and Weprin

Whereas, The New York City Water Board (“Water Board”) is authorized, pursuant to section 1045-g(4) of the New York State Public Authorities Law (the “Law”), to establish, in accordance with section 1045-j of the Law, fees, rates, rents or other charges for the use of, or services furnished, by the City’s water and wastewater systems; and

Whereas, The New York City Department of Environmental Protection (DEP) is charged with operating and maintaining the City’s water and wastewater systems; and 

Whereas, The full cost of operating and maintaining the City’s water and wastewater systems is paid for by revenue raised from water and wastewater rates set by the Water Board; and

Whereas, According to the Water Board’s booklet entitled, “Public Information Regarding Water and Wastewater Rates” for April 2003 (“2003 Rate Booklet”), “[t]he Board must adopt rates which will satisfy the revenue requirements of the [water and wastewater] system”; and

Whereas, According to the 2003 Rate Booklet, “[t]he City Office of Management and Budget projects DEP’s operating and maintenance expenses and certifies the [fiscal year] amount to the Water Board based on the Mayor’s Executive Budget”; and

Whereas, According to the 2003 Rate Booklet, “the Board adopts an annual budget based on the [water and wastewater] system expenses that have been certified to it [by the New York City Municipal Water Finance Authority (“Water Finance Authority”), the City Office of Management and Budget and the water and wastewater system’s consulting engineer], and adopts a rate which will produce sufficient revenue to meet those expenses; and

Whereas, The City’s Executive Budget for each fiscal year, which begins on July 1, is not adopted by the City Council until June; and 

Whereas, The Water Board holds hearings, pursuant to section 1045-j(3) of the Law, each April and adopts water and wastewater rates each May for the following fiscal year; and

Whereas, This practice results in water and wastewater rates being set prior to the Council’s budget hearing on funding for the DEP and the Mayor’s Executive Budget and the Council’s analysis and adoption of the City’s budget; and 

Whereas, The Water Board’s adoption of water and wastewater rates subsequent to the adoption of the City’s budget would allow for more effective oversight of rate-setting and the DEP’s budget and would result in the setting of rates that more accurately reflect the DEP’s fiscal needs to operate and maintain the City’s water and wastewater systems; and

Whereas, On August 23, 1994, the Water Board adopted a resolution that directed the Executive Director of the Water Board to “take such measures as may be necessary, including amending the Financing Agreement [dated as of July 1, 1985, as amended, among the City, the Water Board and the Water Finance Authority] and amending the Board’s rate setting schedule after fiscal year 1998 in order that rates will not be established until final adoption of the City’s budget has occurred”; and 

Whereas, The Water Board never implemented the August 23, 1994 resolution; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the New York City Water Board not to set rates for water and wastewater services for each fiscal year until at least thirty days after the adoption of the City’s budget for each fiscal year and to take all steps necessary to implement this change.  
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Res. No. 794

..Title

Resolution calling upon the New York City Water Board to reestablish a six-year timeframe within which customers may challenge the fees, rates, rents and other service charges established by the New York City Water Board for water and wastewater services.

..Body

By Council Members Gennaro, Avella, Barron, Brewer, Clarke, Comrie, Fidler, Gentile, Jennings, Koppell, Liu, Lopez, Martinez, Monserrate, Nelson, Recchia, Stewart, Weprin, Yassky, Gallagher and Lanza

Whereas, The New York City Water Board (“Water Board”) is authorized, pursuant to section 1045-g(4) of the New York State Public Authorities Law (the “Law”), to establish, in accordance with section 1045-j of the Law, fees, rates, rents or other charges for the use of, or services furnished, by the City’s water and wastewater systems; and

Whereas, In April 1999, the Water Board proposed for Fiscal Year 2000 a period of eighteen months within which a customer could file a complaint that challenged a water or wastewater bill; and

Whereas, The practice at that time allowed a period of six years within which a customer could challenge a water or wastewater bill; and

Whereas, After public hearings were held on April 22, 23, 26 and 27, 1999, pursuant to section 1045-j(3) of the Law, the Water Board adopted a resolution on May 4, 1999,  limiting the opportunity for a customer to challenge a water or wastewater bill to two years from the date of such bill for bills issued after July 1, 1999; and

Whereas, On October 23, 2001, Chapter 375 of the Laws of 2001 was adopted, which established a minimum six-year period within which a customer could challenge any fee, rate, rent or other service charges for the use of or services furnished by the City’s water and/or wastewater systems; and

Whereas, On November 13, 2001, Chapter 467 of the Laws of 2001 was adopted, which changed the minimum period within which a customer could challenge any fee, rate, rent or other service charges for the use of or services furnished by the City’s water and/or wastewater systems from six to four years; and

Whereas, A six-year period within which customers could file complaints regarding erroneous water or wastewater bills is consistent with the New York State Public Service Commission (PSC) practice regarding bill challenges for the utility companies it regulates; and

Whereas, Although the Water Board is not regulated by the PSC, the State Consumer Protection Board, in an April 21, 1999 letter to the Water Board, recommended that the Water Board adopt the PSC’s practice of permitting a six-year period for consumer refunds; and

Whereas, Many of the City’s water and wastewater customers do not necessarily have the knowledge and expertise to determine whether they are being overcharged, since these customers typically possess limited knowledge regarding Water Board rates and policies; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the New York City Water Board to reestablish a six-year timeframe within which customers may challenge the fees, rates, rents and other service charges established by the New York City Water Board for water and wastewater services.
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� The City of New York – Department of Environmental Protection, Education Information, “Celebrating New York City’s Clean Drinking Water” (“Celebrating Clean Drinking Water”), p.1 at http://www.ci.nyc.ny.us/html/celebrate.html


� 2001 Annual Water Quality Report”, Report by the New York City Department of Environmental Protection (“2001 Water Quality Report”), p. 2; � HYPERLINK http://www.nyc.gov/htm;l/dep/pdf/wsstato1a.pdf ��http://www.nyc.gov/html/dep/pdf/wsstato1a.pdf�


� Alan L. Anders, Executive Director of the NYC Municipal Water Fianance Authority, at � HYPERLINK http://www.ci.nyc.ny.us/html/aboutus/html ��http://www.ci.nyc.ny.us/html/aboutus.html� (“MWFA website”).


� New York City Water Board “Public Information Regarding Water and Wastewater Rates”, April 2003 (“April 2003 Booklet”), p. 29.


� Celebrating Clean Drinking Water at 3.


� 2001 Water Quality Report at 2.


� Id. 


� April 2003 Booklet at 29.





� Celebrating Clean Drinking Water at 3. 


� MWFA website.


� New York Public Authorities Law § 1045-g(4).


� “The Authority is administered by a seven-member Board of Directors. Four of the members are ex officio members: the Commissioner of Environmental Protection of the City, the Director of Management and Budget of the City, the Commissioner of Finance of the City and the Commissioner of Environmental Conservation of the State. The remaining three members are public appointments: two by the Mayor, and one by the Governor.” http://www.nyc.gov/html/nyw/html/aboutus.html  





� April 2003 Booklet at 26.


� Id. at 27. 





� Public Authorities Law § 1045-j(9-a).


� § 1045-j(3).


� On December 19, 1997, the Executive Director of the Water Board issued a Report, which recommended that the Water Board consider deferring implementation of the 1994 Resolution “until metering is more progressed” and that the Board “closely review the impacts of the resolution in the future particularly with regard to the health of [Finance] Authority bond ratings.”  “Report to the Board Concerning Resolution Dated August 23, 1994”, December 19, 1997. 
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