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RESOLUTION 443:





By:  Council Members López, Perkins, Addabbo, Jr., Barron, Weprin, Monserrate, Davis, Reed, Rivera, Avella, Martinez, Liu, Seabrook, Gerson, Baez, Brewer, Clarke, Comrie, Fidler, Foster, Gioia, Gennaro, Jackson, Koppell, McMahon, Nelson, Quinn, Recchia, Jr., Sanders, Jr., Sears, Serrano, Vann and Yassky.

TITLE:





Resolution calling upon the New York State Legislature and the Governor to accommodate people with disabilities with fully accessible voting machines by requiring immediate implementation of technologically advanced voting systems to significantly improve the election process and enhance democratic participation.

RESOLUTION 444:





By:
Council Members López, Perkins, Addabbo, Jr., Barron, Weprin, Monserrate, Davis, Reed, Rivera, Avella, Martinez, Liu, Seabrook, Gerson, Serrano, Baez, Brewer, Clarke, Comrie, Dilan, Felder, Fidler, Foster, Gioia, Gennaro, Jackson, Koppell, McMahon, Nelson, Quinn, Recchia, Jr., Sanders, Jr., Sears, Stewart, Vann and Yassky.

TITLE:





Resolution supporting the elimination of all obstacles and barriers which prevent citizens with disabilities from exercising their constitutional right to cast a secret ballot, freely and independently, in all elections held in the City and State of New York.

RESOLUTION 445:





By:
Council Members López, Perkins, Addabbo, Jr., Barron, Weprin, Monserrate, Davis, Reed, Rivera, Martinez, Liu, Seabrook, Gerson, Baez, Brewer, Clarke, Comrie, Dilan, Foster, Gioia, Gennaro, Jackson, Koppell, Nelson, Quinn, Recchia, Jr., Sanders, Jr., Serrano, Vann and Yassky.

TITLE:





Resolution supporting the provisions of the Help America Vote Act of 2002, United States Public Law 107-252, 116 Stat. 1666, which mandate that access to voting be provided for all people with disabilities and establish national standards for machine and polling place access, but calling on Congress to repeal subdivision (b) of Section 303 of the Help America Vote Act of 2002, which requires that first-time voters present a photo identification or certain documents as a condition for casting their vote in person under certain circumstances.
Introduction


Today, the Committee on Governmental Operations, chaired by Council Member Bill Perkins, will conduct a joint oversight hearing with the Committee on Mental Health, Mental Retardation, Alcoholism, Drug Abuse and Disability, chaired by Council Member Margarita López, and the Select Committee on Technology In Government, chaired by Council Member Gale A. Brewer, regarding the Help America Vote Act of 2002 and its potential impact on New York City’s electoral process.

The Committees will also review and accept testimony on three resolutions: Resolution Number (“Res. No.”) 443, relating to accommodating people with disabilities with fully accessible voting machines; Res. No. 444, which supports the elimination of obstacles which prevent citizens with disabilities from exercising their constitutional right to cast secret ballots; and Res. No. 445, which supports the provisions of the Help America Vote Act of 2002, which mandate that access to voting be provided for all people with disabilities and establish national standards for machine and polling place access, but calls on Congress to repeal subdivision (b) of Section 303 of the Help America Vote Act of 2002, which requires that first-time voters present a photo identification or certain documents as a condition for casting their vote in person under certain circumstances.  The Committee has invited the Administration, federal and state officials, state and local government agencies, civil- and voting-rights organizations and community advocacy groups to provide testimony on these issues.

Background AND OVERVIEW


The 2000 presidential elections sparked huge debates, and ignited scrutiny of the adequacy of voting standards throughout the nation.  The close race in Florida, and the subsequent vote recount, precipitated voluminous discussion on a wide range of topics, including voter access to polls, registration and registration roll issues, voter discrimination and residual vote rates
.  One upshot to the heightened scrutiny during the 2000 elections and ensuing dialogue is the Help America Vote Act of 2002 (“HAVA”).
  HAVA, enacted by the 107th Congress and signed into law by President George W. Bush in October 2002, was promoted as a bi-partisan election reform package.  As delineated in its title, HAVA’s purpose is:

· “[t]o…provide funds to States to replace punch card voting systems,

· to establish the Election Assistance Commission to assist in the administration of Federal elections and to otherwise provide assistance…, 

· to establish minimum election administration standards for States and units of local government with the responsibility for the administration of Federal elections, and for other purposes.”

HAVA addresses some particularly acute needs in New York State and New York City with New York City having one of the highest residual vote rates in the nation.
  To avail themselves of the benefits of HAVA, states around the nation must provide a plan for the implementation of HAVA within 6 months of enactment.  New York State is currently in the process of drafting such a plan.  HAVA mandates, in Section 254, that such plan must describe the following:

· how federal money will be used to meet the requirements of Title III of HAVA (Uniform and Nondiscriminatory Election Technology and Administration Requirements);

· how federal money will be distributed to local government;

· the provision of programs for voter education, election official education and training, and poll worker training;

· how the State will adopt voting system guidelines;

· controls and performance goals;

· budgeting and funding proposals;

· complaint procedures; and 

· the committee which participates in drafting the plan (the “Task Force”).

Section 255 of HAVA describes the process for developing the plan and mandates the formation of an inclusive Task Force.
  Such Task Force has been created in New York State, but has met with some criticism.  Several civil rights and community advocacy organizations denounced the makeup of the Task Force, arguing that it does not adequately represent substantial minorities that routinely take part in New York’s electoral system.
  The question of State implementation is of paramount importance because HAVA relegates much of its mandates to be implemented according to a state’s discretion.

HAVA is said to be Congress’ most comprehensive and fundamental election related legislation, second only to civil rights legislation, in national importance and consequence.

THE HELP AMERICA VOTE ACT


Provisions to Assure Access for Individuals with Disabilities

Title II, Subtitle D, Part 2 of HAVA authorizes payments to state and local governments to assure access for individuals with disabilities to voting sites and voting machines.  Advocates for individuals with disabilities applauded the legislation’s mandate to provide voters with disabilities, unfettered access to cast their vote.
  The pertinent parts of HAVA provide money for:

· making polling places accessible to people with disabilities (Sec. 261(b)(1));

· disseminating information about such accessibility and providing training to election officials, poll workers and election volunteers regarding such accessibility (Sec. 261(b)(2));

· grants to research voting technology that must include research to make voting equipment fully accessible for individuals with disabilities (Sec. 271(b)(1)); and

· new voting machines, at least one of which, in each polling place, must be equipped for individuals with disabilities (Sec. 301(a)(3)).

Issues regarding these sections that remain open with HAVA and will eventually be legislated by State law, are defining “accessible,” “disability” and, perhaps, pursuing the idea that voters with disabilities be able to vote by absentee ballot. 

In New York, the effort to enhance the ballot access of citizens with disabilities has already influenced the approach of elected and agency officials toward the new electoral landscape as defined by the Help America Vote Act.  New York State election agency officials have already empanelled a task force to examine the design and availability of voting machines that are fully accessible to individuals with disabilities.

Provisions Related to Identification Requirements

Section 303(b) requires first-time voter registrants who register by mail to provide (a) a current and valid photo identification OR (b) a current utility bill, bank statement, government check, paycheck or other government document that shows the name and address of the voter when such voter attempts to vote.  However, such identification will not be requested to vote if the voter:

· provided such identification with the voter’s mailed registration; or

· provided a driver’s license number or the last 4 digits of the voter’s social security number with the mailed registration; or

· is covered by federal legislation that entitles the voter to vote other than in person.

Furthermore, such voter shall not be turned away, but rather shall be entitled to cast a provisional vote pursuant to Section 302. 

In an effort to diminish voter fraud, HAVA compels first-time voters to furnish identification in order to cast their ballots.  However, many advocates assert that this identification requirement will create significant obstacles for many first-time voters.
  This is particularly true in New York, where other methods of establishing the identity of voters may obviate the need for identification checks at the voting booth or ballot box.
  Inflexible identification requirements may discourage society’s most marginalized communities – minorities, immigrants and the poor – from participating in the electoral process
 and may prove to be unconstitutional and illegal under the Voting Rights Act.

Additionally, Section 303(b)(1)(B)(ii) states that not only will first-time registrants be subject to such identification requirements, but re-registrants voting for the first-time in a new jurisdiction in a State that does not yet have a computerized list that complies with the requirements of 303(a).  Section 303(a) mandates that each State must create one computerized statewide voter registration list.  Both these mandates apply to New York State.  

Voting Modernization Money and Mandates


HAVA should authorize more than $200 million for a number of voting modernization mandates in New York State, including the purchase of new voting machines, the establishment of a statewide voter database and the funding of voter education and poll-worker training.
 


Section 101(b) of HAVA delineates that such funds will be provided to carry out one or more of the following:

(A) Comply with Title III;

(B) Improve the administration of Federal elections;

(C) Educate voters concerning voting procedures, rights and technology;

(D) Train election officials, poll workers and election volunteers;

(E) Develop the State plan;

(F) Improve, acquire, lease, modify or replace voting systems;

(G) Improve the accessibility and quantity of polling places, including providing access for individuals with disabilities; and

(H) Establish toll-free hotlines that voters may call to report fraud, obtain general election information and detailed information on their own voting status and registration information.

Section 102 authorizes payments to States to replace punch card or lever machines with machines that do not use punch cards or levers and meet the other standards as required by HAVA.

Section 301 mandates a certain level of standards that such new machines (and any old machines) must meet, as follows:

· Permit the voter to verify vote before vote is cast;

· Provide voter the opportunity to change vote;

· Notify the voter that multiple candidates have been selected for a single office;

· Produce a paper record with an audit capacity;

· Accommodate voters with disabilities;

· Provide alternative language access pursuant to the requirements of the Voting Rights Act; and

· Have error rates that do not surpass specified limits.

Voting Technology

In the 2002 election cycle, more than 200 counties in California, Louisiana, Maryland, Mississippi, Texas and elsewhere, introduced new voting technologies into what had previously been an overwhelmingly manual election process.  As of March 2003, sixteen percent of the nation’s counties, 510, now have electronic voting– mostly involving ATM style touch screen technology.  Due in large part to funding guaranteed by HAVA, analysts expect 75 percent of counties to have such systems within six years.

While the introduction of lightweight touch screen and voice recognition technologies into the election process has generally been heralded by election officials who have long complained about cumbersome, hard to fix voting machines, as well as by advocates for individuals with disabilities, some experts have recently called for a moratorium on government purchases of new voting systems because of the concern that such systems may be vulnerable to tampering, human error and computer malfunctions.

As with most technology integration efforts, the introduction of electronic voting machines has not been without problems, trade offs, and concerns about security and reliability.  According to a Washington Post article,
 some new machines have malfunctioned.  In the State of Georgia, which had the largest deployment of new voting machines with 22,000 touch-screens manufactured by Diebold Elections across the state in 2002, technological glitches appeared.  In one county, some people touched one candidate's name on the screen and saw another candidate's name appear as their choice.  Voters who caught the error had a chance to correct it before finalizing their vote, but those who failed to notice had no recourse to correct the error.

Some experts point to a November 2000 election in South Brunswick, N.J., in which touch-screen equipment manufactured by Sequoia Voting Systems was used.  In a race in which voters could pick two candidates from a pair of Republicans and a pair of Democrats, one machine recorded no votes whatsoever for one Republican and one Democrat.
  In October, election officials in Raleigh, N.C., discovered that early voters had to try several times to record their votes on iVotronic touch screens from Election Systems and Software, Inc.  When told of the problems, officials compared the number of voters to the number of votes counted and realized that 294 votes had apparently been lost.
  In September in Florida, Miami-Dade and Broward counties had a different kind of vote loss with ES&S touch-screen equipment.  At the end of the day, some precincts that reported hundreds of voters, listed virtually no votes counted.
 
Additionally, there is the concern that newer technologies are host to a whole new set of security issues and potential vote tampering.  However, the designer of Georgia’s security system said that nobody could steal an election, because no one knows at the time the machines are programmed who the candidates will be, and the only people with access to the machines at the last minute are local officials.  “They’re talking about what they could do if they had access to the [computer program] code, if we had no procedures in place and no physical security in place,” said Brit Williams, a computer scientist at Kennesaw State University.  “I'm not arguing with that.  But they’re not going to get access to that code.  Even if they did, we’d detect it.”  Moreover, Williams argues that Georgia’s patch was checked before it was installed and did not affect the tallying of votes.  And no one, he said, could reprogram Georgia’s terminals by inserting a Cartridge: “On our machine, the port is in a locked compartment.  The only person in the precinct who has a key to that locked compartment is the precinct manager.  [Critics are] looking at it from a purely computer science point of view, saying the system is vulnerable, and it would be vulnerable if we let anyone walk up and stick a card into it, but that doesn't happen.”
 

HAVA requires that all voting machines have a paper audit trail.  However, even with such a mandate, concerns about the security of new voting systems persist.  The danger is that if unauthorized access is gained somewhere along the voting and reporting chain, the ability to alter significant amounts or types of digital data may be greater and more difficult to detect than has traditionally been the case.   

Issues and questions still remain about the implementation of HAVA by state and local officials.  And the usual concerns will exist about transition and change, whether to new technology or new legal structures.  However, the Help America Vote Act is being implemented and has begun to pave the way for unprecedented change in New York’s electoral structure.  In March 2003, the Chautauqua County Board of Elections in upstate New York launched one of the region’s first computerized voting machines in a village election.

RES. NOS. 443, 444 AND 445


With the passage of HAVA, Res. Nos. 443, 444 and 445 are more important than ever.  Res. No. 445 directly supports HAVA’s provisions, which assure access to voting for individuals with disabilities and which establish standards for voting machines and poll place access.  However, Res. No. 445 also condemns and calls on Congress to repeal provisions of HAVA that mandate identification requirements for first-time voters.  Res. No. 443 calls on the State to pass legislation that makes voting machines fully accessible to individuals with disabilities.  While HAVA mandates that states have such voting machines, Res. No. 443 calls on the State to obtain such machines immediately.  Additionally, while “accessible” and “disability” are left to the states to interpret under HAVA, Res. No. 443 urges an expansive interpretation.  Res. No. 444 calls for the elimination of all obstacles and barriers that prevent citizens with disabilities from casting a secret ballot, freely and independently.  While Section 301 of HAVA requires that voting machines for individuals with disabilities allow for private and independent voting, Res. No. 444 calls for an expansive reading to eliminate any and all barriers, with voting machines and anywhere else in the voting process.  
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� Residual vote rates show the percentage of votes lost to uncounted, unmarked or spoiled ballots (where something is defective about the vote or ballot).  The residual vote rate in Miami-Dade County, Florida during the 2000 elections was 4.4%.  In Brooklyn, NY that same year the rate was 4.0%.





� Public Law Number 107-252.
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� See fn. 1 supra.





� Title III of HAVA mandates technology and registration standards.  These standards are promulgated under Sections 301-304.  These sections will be discussed further below. 





� See Section 255(a), stating that such committee shall include “stake holders (including representatives of groups of individuals with disabilities)”.  





� See Joel Stashenko, “State Voting Task Force Urged to Diversify Membership,” The Associated Press (February 26, 2003). 





� For an example, see Section 305, “Methods of Implementation Left to Discretion of State.”





� See Ellen Yan, “House Passes Vote Bill,” Newsday (December 13, 2001). 





� See Karen Matthews, “Disabled Test New Technology at Voting Fair,” The Associated Press (January 29, 2003).  The Center for Independence of the Disabled in New York asserted that, historically, voters with disabilities were required to seek assistance or vote by absentee ballot.





� Ibid.  A spokesperson for the New York State Board of Elections stated that once viable voting machines are selected, county and municipal governments would be responsible for deciding which machines would be used in their respective jurisdictions.





� See “Better Balloting,” Newsday (October 19, 2002).





� Id.  New York uses a “digital signature verification system” that allows for the signatures of voters to be authenticated against a computer database.





� See Marc Humbert, “Pataki, Voter Groups Clash,” Democrat & Chronicle (March 23, 2003).





� See the Voting Rights Act, 42 U.S.C. § 1973, which outlaws tests and devices, such as poll taxes and literacy tests. 





� See James Goodman, “Voting-Upgrade Funds Coming,” Democrat and Chronicle (January 29, 2003).


� See fn. 5 above.





� See Anick Jesdanum, “Electronic Voting Systems Hit Election Snags,” AP Internet Writer (November 6, 2002).
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� Dan Keating, Washington Post, “New Voting Systems Assailed,” March 28, 2003.





� See Keating, fn. 20 above.
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� See Terry Frank, “Village Will Use Touch-Screen Voting Machine,” Buffalo News (March 4, 2003).
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