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          2                 We all know anecdotally, and I know

          3  personally many cases, and in fact, in front of

          4  Borough Hall on Staten Island there's a defect in

          5  the curb that has been, and I know this from the

          6  court house, the subject of three lawsuits and the

          7  defect still exists today, because I checked on my

          8  way in today.

          9                 So, you had three lawsuits, three

         10  notices of claim, three investigations reportedly or

         11  supposedly by the early settlement unit and the

         12  defect still exists. So, it's really not about

         13  getting out and fixing the sidewalks, although I

         14  wish it were. And it's really not saving the City

         15  money, which I wish it were, we all know we have a

         16  budget crisis, it's really not making sure that our

         17  trees are in place and that the people are able to

         18  enjoy their trees, it's really about limiting the

         19  access to the courts by the claimants.

         20                 MR. CARDOZO: Councilman, you made a

         21  number of comments, which I would like to respond

         22  to, and let me pick up the last one first.

         23                 I respectfully disagree that this is

         24  about limiting access to the courts. I spent my

         25  entire professional career in the various things I
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          2  did prior to assuming the job as Corporation

          3  Counsel, and particularly when I was president of

          4  the New York City Bar Association, to doing

          5  everything possible to help people who deserve to

          6  have access to the courts.

          7                 We are not trying to deprive a

          8  plaintiff, and I think I said that in the very first

          9  part of my testimony, that every single person who

         10  was injured on a City sidewalk who today can sue

         11  will be able to sue tomorrow.

         12                 What we are looking at, and let's

         13  take the bills separately, Intro. 193, the adjacent

         14  land-owner bill, simply says that the defendant in

         15  that case will be the land-owner, not New York City,

         16  that's not depriving anyone of his or her day in

         17  court.

         18                 Now, with respect to 192, the notice

         19  claim, we're not talking, as I said a few moments

         20  ago, we're not talking about a notice filled out by

         21  the person who is injured.

         22                 COUNCIL MEMBER McMAHON: Oh, I know

         23  that.

         24                 MR. CARDOZO: We're talking about how

         25  can the City take its limited dollars, unless it's
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          2  going to pay the $3 billion that I don't think

          3  anyone seriously is going to suggest we should pay,

          4  how will be best spend that money? And I think it's

          5  reasonable to say, if you're Commissioner Weinshall,

          6  I have a limited amount of money, where should I put

          7  that money? Well, she says, the landlords will now

          8  have the obligation and the civil liability if they

          9  don't fix it in one-third of the areas, so I can

         10  take that money and I can spend it in the other

         11  two-thirds.

         12                 Now, that's not going to be enough

         13  money, obviously. The information she has today as

         14  to how to allocate that money, based upon these maps

         15  is simply not adequate.

         16                 Yes, the New York Court of Appeals

         17  has said that these maps meet the statutory

         18  requirements that the City Council imposed in 1979.

         19  They don't say, the Court of Appeals did not say,

         20  because that's not an issue before them, the Court

         21  of Appeals doesn't second guess the Council's

         22  judgment.

         23  The Court of Appeals did not say that the

         24  information on those maps is adequate to allow

         25  Commissioner Weinshall to decide where the defects
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          2  should be fixed. And what we're trying to do on this

          3  notice provision is simply give her more information

          4  so she can decide where is, to use your words, where

          5  is the material defect, where is the money best

          6  spent to prevent that injury. That's what we're

          7  talking about, that's not an intent to deprive

          8  someone of his or her day in court.

          9                 COUNCIL MEMBER McMAHON: But for an

         10  injured party who is hurt on a sidewalk, okay, where

         11  you have a material defect, let's assume just for a

         12  minute that that could occur, you'll agree with me,

         13  and you said as much; if they have the good fortune

         14  of having somebody else fill out that form in

         15  advance, they have access to the courts. If they

         16  have the misfortune of somebody not filling out that

         17  form in advance, they do not have the access to

         18  court --

         19                 MR. CARDOZO: Because your law,

         20  because the City Council law on the books today says

         21  New York City has to have notice of the defect, and

         22  I submit to you, Councilman, that today these maps

         23  do not give that notice.

         24                 COUNCIL MEMBER McMAHON: But the court

         25  has said that they do. And what you forgot to also
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          2  mention, though, when talking about the courts,

          3  because I talked about the courts in terms of

          4  establishing that material is a substantial word,

          5  and it has to be material upon court review, and it

          6  also has to be specific in terms of giving the

          7  location of the defect. But what should not be lost

          8  here is that people have to realize that if the new

          9  improved form is not filed, giving better or clearer

         10  description to the Department of Transportation in

         11  order that repairs can be done, then an injured

         12  party will be denied access to the court; that is

         13  true, right?

         14                 MR. CARDOZO: And that is true because

         15  your law in 1979 said make sure this City has

         16  notice, and I think where you and I differ is, yes,

         17  the courts have said that gives "notice" for

         18  purposes of the statutory requirement, what it

         19  doesn't give, and I'm not sure you're disputing me,

         20  what it doesn't give is sufficient notice to DOT as

         21  to where to spend their money.

         22                 COUNCIL MEMBER McMAHON: I think I am

         23  not disputing the fact that DOT has limited

         24  resources and does a wonderful job with what it has,

         25  what I am saying is that this is sort of a
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          2  circuitous argument to use other issues to reduce

          3  the number of claims that get to court behind the

          4  very detailed, quite frankly, unworkable notice of

          5  claim. Because I think that we all have to agree

          6  that if that notice of claim is incorporated into

          7  the provision, then you will be dramatically

          8  reducing the access to the courts of people who were

          9  injured through someone else's negligence, and that

         10  in and of itself is a fact, I think you would have

         11  to concede that it would greatly, if not

         12  dramatically reduce the number of valid claims, as

         13  well as invalid claims, I don't want to argue with

         14  everything else you say, but ultimately the goal

         15  here this morning, I believe, is to reduce the

         16  number of claims through that unworkable notice of

         17  claim.

         18                 MR. CARDOZO: I guess we may differ as

         19  to what's the relevance of notice to this City. The

         20  Council in 1979 said the City should not be liable

         21  unless it has notice. You're saying satisfy the

         22  technicalities of notice, doesn't matter that the

         23  notice is really insufficient to do anything about.

         24                 COUNCIL MEMBER McMAHON: But you're

         25  being I think a little -- I don't want to use any
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          2  strong language, a little disingenuous, because even

          3  in 1979, and when that law came into effect, it was

          4  about reducing the number of claims not fixing

          5  sidewalks, and, again, it is about reducing people's

          6  access to the courts and not fixing sidewalks, and

          7  that's where we disagree.

          8                 MR. CARDOZO: Okay.

          9                 CHAIRPERSON LIU: Thank you,

         10  Councilman.

         11                 Questions from Council Member Gioia.

         12                 COUNCIL MEMBER GIOIA: Thank you, Mr.

         13  Chair.

         14                 Thank you, Mr. Corporation Counsel,

         15  for your testimony today. You made a very articulate

         16  case, and I think that if I had really bad facts on

         17  my side and really bad law, I would want to hire you

         18  too, because you really come before us and made a

         19  very articulate case.

         20                 You brought up this case here, and

         21  I'd like to begin talking about that. What year was

         22  this case filed first against the City?

         23                 MR. CARDOZO: Bear with me and I will

         24  tell you.

         25                 1999.
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          2                 COUNCIL MEMBER GIOIA: 1999. When was

          3  it settled?

          4                 MR. CARDOZO: Well, the judgment, the

          5  verdict was on April 17th, 2002, and it was settled

          6  some time after that. I don't have the exact date.

          7                 COUNCIL MEMBER GIOIA: I assume at

          8  some point your office wrote to Commissioner

          9  Weinshall and said fix this sidewalk on 183rd Street

         10  in the Bronx?

         11                 MR. CARDOZO: I don't know whether we

         12  did or didn't and that's one of the points that I

         13  was making in response to Councilman Recchia's

         14  point. We now have a system that we would be

         15  communicating, be it by writing or e-mail or what

         16  have you, so we would be sure to focusing on this,

         17  not in 2002, but in 1999.

         18                 COUNCIL MEMBER GIOIA: So, if I were

         19  to go to 183rd Street and the Bronx today, would I

         20  find that sidewalk crack there?

         21                 MR. CARDOZO: I don't know. By the

         22  way, when you say a crack, I'm not sure, I'm not

         23  sure, again, that with 12 and a half million

         24  dollars, even with this verdict, that that crack is

         25  going to be on the top of Commissioner Weinshall's
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          2  list, because she's got to fix the most dangerous

          3  cracks.

          4                 COUNCIL MEMBER GIOIA: So,

          5  potentially, we're talking about notice at first, so

          6  you have a map and the map says there's a big crack

          7  in the ground, so we can't tell how big the crack

          8  is.

          9                 MR. CARDOZO: It doesn't say a big

         10  crack in the ground.

         11                 COUNCIL MEMBER GIOIA: Okay, so it

         12  says an extended section of crack sidewalk.

         13                 MR. CARDOZO: But as you recall from

         14  the testimony, that doesn't say how big it is.

         15                 COUNCIL MEMBER GIOIA: Fair enough. It

         16  just says an extended piece, an extended section of

         17  cracked sidewalk.

         18                 MR. CARDOZO: It doesn't mean it's

         19  correct, but that's what it says, yes.

         20                 COUNCIL MEMBER GIOIA: Well, fair

         21  enough. It doesn't mean it's correct, but no one

         22  from your office went out and checked to see if it

         23  was correct, and a woman then fell and sued the

         24  City, settled for $500,000, and here we are almost

         25  three years later and we can't say whether it's been

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            103

          1  COMMITTEE ON TRANSPORTATION

          2  fixed or not.

          3                 If someone were to fall today on that

          4  sidewalk, and then sue the City again for a broken

          5  hip, I imagine the verdict would be substantially

          6  higher than half a million dollars, because I

          7  wouldn't have to rely upon a map, I'd say you had

          8  this lawsuit three years ago and the City paid half

          9  a million dollars, you certainly have notice and

         10  you're so negligent that you still didn't go out and

         11  fix it, because that is callous. Wouldn't the

         12  verdict be higher today than it was two years ago?

         13  Given the same facts, would the verdict be higher?

         14                 MR. CARDOZO: No, I don't think they

         15  would be because the verdict, the amount of damage

         16  is simply how much injury has the plaintiff

         17  suffered. The City does not pay punitive damages,

         18  which is really what you're suggesting.

         19                 But the point is, Councilman, if we

         20  went out and fixed, as I told you we dispose of

         21  roughly 2,600 of these sidewalk cases a year, if we

         22  went out and fixed the sidewalks on those 2,600

         23  cases, we probably -- probably the $12.4 million

         24  wouldn't even cover that. We have got to figure out

         25  a way on the map bill to tell us what's serious, and
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          2  to give an incentive that the City doesn't have to

          3  spend all of that money, that someone else will do

          4  the fixing.

          5                 COUNCIL MEMBER GIOIA: The reason I

          6  brought up I know the City does not pay punitive

          7  damages, your testimony was that the City of New

          8  York had to pay half a million dollars because of

          9  that map. That's exactly what you said. And I guess

         10  what I'm saying is in fact the City of New York

         11  didn't have to pay half a million dollars because of

         12  that map, the City of New York had to pay half a

         13  million dollars because a woman fell and broke her

         14  hip, and the map is only the first step, right? Am I

         15  correct?

         16                 MR. CARDOZO: Yes. To prove any case,

         17  sidewalk case against the City, you have to show

         18  this City had notice, that's the map, you have to

         19  show the person fell on whatever is supposedly

         20  depicted on the map, you have to show that that trip

         21  caused the injury of whatever kind the plaintiff is

         22  complaining about, and you have to show whatever the

         23  amount of the injury was, which in this case I think

         24  the jury found $800,000 and we settled it for

         25  $500,000.  I'm not sure it was $800,000.
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          2                 COUNCIL MEMBER GIOIA: So, in this

          3  case where a little old lady falls down on the

          4  sidewalk, tell me what went wrong with this system,

          5  because what you just described to me seems like the

          6  system working. It seems like a little old lady

          7  going to court had having her day, having justice,

          8  and her being paid $500,000 for being laid up in a

          9  hospital for six months, and I think we all know

         10  that after senior citizens begin to fall and break

         11  bones like that, that their live expectancy

         12  decreases substantially. So, tell me what went wrong

         13  here?

         14                 MR. CARDOZO: I think two things went

         15  wrong. I think that's a very good question.

         16                 Number one, there was a defect on the

         17  sidewalk, and it wasn't fixed. Forget the notice for

         18  a minute, there was a defect on the sidewalk and it

         19  wasn't fixed. And we all, and certainly this

         20  individual, would have been a lot better off if the

         21  defect had been fixed before the fall, so she didn't

         22  have the fall, and 193, if enacted, which would have

         23  given an incentive to the landlord to fix that

         24  sidewalk before the fall because he knew that he'd

         25  be liable, that would be a far better way of dealing
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          2  with the crack then telling the City to fix the

          3  crack because it doesn't have to.

          4                 Secondly, we would have been --

          5                 COUNCIL MEMBER GIOIA: They're

          6  clapping for you.

          7                 MR. CARDOZO: I think they're clapping

          8  probably for the Mayor's proposal on the smoking.

          9  But I don't think we're talking about the smoking

         10  bill.

         11                 The second thing, though, is if that

         12  crack in fact had been a serious crack, because I

         13  think we all recognize the City doesn't have enough

         14  money to fix all the cracks, if the map had conveyed

         15  to the City the nature of the defect and if that map

         16  then showed it was a serious defect, there would

         17  have been a greater likelihood that the City would

         18  have fixed the crack than we have today where those

         19  maps don't tell us that.

         20                 COUNCIL MEMBER GIOIA: So I understand

         21  your testimony, the two problems with this old lady

         22  who fell on 183rd Street in the Bronx, the two

         23  problems were the City didn't know they should fix

         24  the sidewalk there, and the City shouldn't have

         25  paid, it would have been better if somebody else had
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          2  paid because they would have more motivation to fix

          3  it than the City?

          4                 MR. CARDOZO: That's right.

          5                 COUNCIL MEMBER GIOIA: What is

          6  preventing you, and by the way, I assume the City

          7  has notice now so that problem two is fixed now,

          8  right?

          9                 MR. CARDOZO: Well, that's what you

         10  asked before, and as I said to you before, if it's a

         11  small crack, Councilman, and I don't know if it's a

         12  small crack --

         13                 COUNCIL MEMBER GIOIA: But the City is

         14  on notice. I mean, we all know --

         15                 MR. CARDOZO: The City is on notice.

         16  So the City has to, if it has notice, has to make

         17  judgments. The City is on notice on that crack now,

         18  not from these maps, excuse me, but because there

         19  was this pay-out. And what I'm saying to you is it's

         20  in everyone's interest for the City to get

         21  sufficient notice so that it can make meaningful

         22  judgments about what should and should not be

         23  repaired.

         24                 COUNCIL MEMBER GIOIA: If the notice

         25  requirement just based on lawsuits, how new is your
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          2  system, and walk me through your system -- so, a

          3  lawsuit is filed, and it says I fell and I tripped

          4  on the crack and I'm suing the City for half a

          5  million dollars because I broke my hip; how soon

          6  then does a letter -- or tell me what happens? Is a

          7  letter generated that says to the Commissioner, you

          8  know, this is how bad the sidewalk is? How soon

          9  after a lawsuit is filed do you send out an

         10  investigator to actually examine a sidewalk to

         11  determine the severity of the sidewalk, or do you

         12  send an investigator out at all?

         13                 MR. CARDOZO: First of all, it happens

         14  before the filing of the lawsuit, because it

         15  obviously has to start with a notice of claim at the

         16  Comptroller's Office. And what we are evolving to,

         17  and this was an area that I was commenting on

         18  before, we are taking that information, the notice

         19  of claim, the accident report, because sometimes

         20  there's a direct call to DOT, we're taking that

         21  information collectively, the Corporation Counsel's

         22  Office, the Comptroller's Office, and DOT, and

         23  trying to react to that information much earlier

         24  than the lawsuit, certainly much earlier than the

         25  payout, that had not been done satisfactorily
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          2  before. You're making a very good point, as I

          3  commented to Council Member Recchia on, we're trying

          4  to get that information as early as possible to

          5  prevent tomorrow's accident, and if we had a

          6  meaningful map, we would plug that right into the

          7  process.

          8                 COUNCIL MEMBER GIOIA: But isn't it

          9  really the problem here, is that this hasn't been

         10  done in the past and the notice of claim is filed

         11  and it takes months or years before someone actually

         12  goes out and investigates it, which then hampers

         13  your attorneys from actually trying to negotiate a

         14  better settlement for the City?

         15                 I mean, isn't that really what's

         16  happening --

         17                 MR. CARDOZO: That's not the crux of

         18  the claim, the crux of the problem, because the crux

         19  of the problem is that there are defects listed on

         20  virtually every City sidewalk, and that's half the

         21  circumference of the globe, and, therefore, the

         22  City, no matter whether we got the most perfect

         23  notice in the world, can't fix all the defects. And,

         24  so, we're saying (a) switch the liability, and (b)

         25  give us notice so we can decide what are the more
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          2  serious defects.

          3                 COUNCIL MEMBER GIOIA: What is

          4  preventing you and your office from -- I think you

          5  described them as 18-year-old kids who went out and

          6  looked at sidewalks and drew lines on maps, what's

          7  preventing your office from sending 20-year-old kids

          8  out to draw upon maps and actually describe what's

          9  happening on these maps?

         10                 MR. CARDOZO: Well, step one is you

         11  can get the kids, then you have to do something with

         12  the information. And the bottom line answer to your

         13  question is money.

         14                 COUNCIL MEMBER GIOIA: Money. The

         15  trial lawyers you're saying, the people who do the

         16  maps have the capability that the City of New York

         17  does not have?

         18                 MR. CARDOZO: Well, let me explain

         19  that. If you're a member of the New York State Trial

         20  Lawyers Association, you can click on their website

         21  and you can get a map for, I'm sure Mr. Lichtman

         22  will be able to tell you how much it costs, and you

         23  can then get the map and then you can get a witness

         24  to testify. If you were not a member of the New York

         25  State Trial Lawyers Association, they charge you a
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          2  higher rate --

          3                 COUNCIL MEMBER GIOIA: That isn't my

          4  question. My question is --

          5                 MR. CARDOZO: And I'm telling you that

          6  to create meaningful maps, and that's what the City

          7  Council said in 1979, we want to give the City

          8  notice, it's step one, we've got to create maps;

          9  step two, we have to have the money to fix the

         10  defects. We are not going to have $2.7 million

         11  unless some day it drops from Heaven, we're not

         12  going to have $2.7 billion to fix these defects.

         13                 COUNCIL MEMBER GIOIA: Mr. Cardoza,

         14  what troubles me is that we're trying to find the

         15  Boogie Man here, and we're trying to blame trial

         16  lawyers for cracks in sidewalks that the City should

         17  know about.

         18                 When they send out the map, why don't

         19  you send someone out to go look at it and say this

         20  extended section of sidewalk that's broken, yes, I

         21  look at it, there's a dozen boxes there --

         22                 MR. CARDOZO: No, it's 40 boxes.

         23                 COUNCIL MEMBER GIOIA: Forty boxes.

         24  It's not -- it's easy to try to --

         25                 MR. CARDOZO: I don't know if they're
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          2  all here but -- 14. Excuse me, I misspoke, 14 boxes.

          3                 COUNCIL MEMBER GIOIA: But this isn't

          4  some podunk town, this is New York City. Of course

          5  the boxes are a lot, there's a lot of streets, and

          6  there's a lot of money, but there's a lot of people

          7  getting hurt. And, so, the question is, I mean it

          8  strikes me as, you know, you've lost this argument

          9  in court, and the highest court in New York State

         10  says this is in fact okay notice.

         11                 MR. CARDOZO: No, no, no. The highest

         12  court of New York said that this complies with the

         13  law that the New York City Council passed.

         14                 COUNCIL MEMBER GIOIA: I'm going to

         15  wrap up and I'll say, you're right. And before this

         16  there were lawsuits and this is just one part of a

         17  lawsuit, but this just strikes me as, I mean really

         18  a spoiled kid who is playing a board game and after

         19  they keep losing they say I want to change the

         20  rules, and when you can't change the rules, you just

         21  pack up your board game and walk out the door and

         22  say well I'm not playing with you anymore because

         23  you keep beating me in court and it keeps costing me

         24  money and maybe your lawyers are better than my

         25  lawyers but I'm just not going to play the game.
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          2                 I'm just looking at the front page of

          3  the Daily News and Prince Charles is on the front

          4  page of the Daily News, wouldn't it be wonderful if

          5  we were the king of New York and not the Mayor of

          6  New York because then we could say you can't sue me

          7  anymore and we're going to save all this money and

          8  it's really passing the buck to small home-owners,

          9  to property owners, in a way that shouldn't be. The

         10  City of New York should pay, it's about

         11  responsibility, it's about accountability, and,

         12  listen, go out and look at the streets.

         13                 I really am curious if we go to 183rd

         14  Street to see if that sidewalk is still the way it

         15  is, and that is the problem. It's not the problem

         16  that people are suing, it's the problem that people

         17  are getting hurt and the City is negligent.

         18                 MR. CARDOZO: Councilman, where is the

         19  City going to get $2.7 billion to fix each of these

         20  defects?

         21                 COUNCIL MEMBER GIOIA: Sir, an ounce

         22  of prevention is better than a pound of cure.

         23                 MR. CARDOZO: Right. Where is the City

         24  going to get the money to fix each of these defects

         25  at a cost that we estimate at $2.7 billion?
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          2                 CHAIRPERSON LIU: Thank you. We have

          3  questions from Council Member Moskowitz.

          4                 COUNCIL MEMBER MOSKOWITZ: Good

          5  afternoon.

          6                 Thank you, Mr. Cardozo, for your

          7  testimony, and thank you, Mr. Chair, for holding

          8  this very, very important hearing.

          9                 It seems to me that the exponentially

         10  rising cost for suits against the City in a time of

         11  fiscal austerity, and the problems with the court

         12  system merit a review of what we're doing and

         13  whether we can do better. Not being a lawyer, not a

         14  plaintiff's lawyer, not any kind of lawyer, I do

         15  have the perspective that historically the tort

         16  system has played a critical role in keeping both

         17  the private sector and the public sector honest, and

         18  we are unique in the world in having our particular

         19  tort system, and it has played a very, very positive

         20  role, it seems to me, and it's easy to pick out

         21  extreme cases.

         22                 So, that's my comment, that's the

         23  perspective I start from, that we have to have this

         24  revisiting of this policy, but we have to do it very

         25  carefully.
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          2                 My three questions, and I'm going to

          3  give them to you in advance, in the interest of

          4  time, I have a particular question about Intro. 192.

          5  My understanding is that Intro. 192 changes the date

          6  or the time frame in which liability kicks in from

          7  15 days to 60 days, and there's sort of a part A and

          8  part B question; do you need to amend state law to

          9  do that? Because as I understand, state law has a

         10  reasonable time in the law, and (b) I'd like to

         11  understand why, you know, 60 days, did you pull that

         12  out of a hat? Is there research that's being done?

         13  Why 60 days? Why not 50 days? Or why not 63 days?

         14  That's question number one.

         15                 Question number two, have you done

         16  any research on other cities and the particular

         17  changes that you are suggesting and what has

         18  happened in those cases? You've heard a lot of fear

         19  and concern here today that this is going to limit

         20  access to justice, and I assume other cities have

         21  moved in this particular direction, can you tell us

         22  which cities have and what has been the results?

         23                 And my third question is a somewhat

         24  large question, which is a more philosophical

         25  question. Because I think it's important to step
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          2  back a little bit from -- you know, I've heard a lot

          3  of sinister motives attributed either to the

          4  administration or to the trial lawyers, and I don't

          5  take that perspective. I think we have a real

          6  practical problem, and we need real practical

          7  solutions to the problem.

          8                 I mean, in essence you're suggesting

          9  a kind of privatization of liability which I don't

         10  necessarily have a problem with, but I think there

         11  has to be some justification other than the

         12  practical constraints. In other words, if we were in

         13  a time of budget surplus, or if we didn't have any

         14  suits, you have to come up with why this particular

         15  area, why take out sidewalks? And just to make it a

         16  little more concrete, in other areas of the law, so

         17  I'm not going to ask you to speak about

         18  privatization in general, but why sidewalks? Aren't

         19  there, you know, other areas? Why this particular

         20  area? Thank you.

         21                 MS. CARDOZO: I think those are very

         22  good questions. Let me try to answer them one at a

         23  time.

         24                 With respect to the 15 days versus 60

         25  days. First of all, you do not need to amend state
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          2  law. The cases are clear that the City Council has

          3  the power to impose a notice requirement. Remember,

          4  until 1979 there was no notice requirement at all,

          5  the City was simply liable as a matter of common

          6  law, and the courts have held that the City can

          7  impose reasonable limits on that, which is what the

          8  notice requirement was, both the map issue and the

          9  day issue.

         10                 The 15 versus 60 days, the theory is,

         11  if you got a map on day one, whether it's the old

         12  map or our proposed new notice, it obviously, you're

         13  not going to be able to fix it in 24 hours. So the

         14  original intent of the law, I assume, was a

         15  conclusion that 15 days would be sufficient for DOT

         16  to go out and fix the defect.

         17                 Obviously experience shows that that

         18  was not enough, and, so, we said what's practical?

         19  You know, is there 60 days? One could well argue it

         20  should be six months. I think that most people in

         21  this Council would say that's an unreasonably long

         22  time, so we simply thought that an appropriate

         23  compromise would be 60 days.

         24                 COUNCIL MEMBER MOSKOWITZ: Is it based

         25  on any research? I mean, nothing happens in the City
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          2  in 60 days, in my experience - anything. I mean

          3  nothing. So, from that perspective, I mean is there

          4  real research on this that you have been able to

          5  turn around when you've been notified of something

          6  and given all the budgetary constraints and

          7  personnel constraints, can you go out there and fix

          8  something in 60 days?

          9                 MR. CARDOZO: Well, if the notice, if

         10  the maps became more meaningful, we'd have a

         11  fighting shot. Right now 60 days or six months won't

         12  make a difference because you have to --

         13                 COUNCIL MEMBER MOSKOWITZ: Okay, let's

         14  assume you had your ideal maps, but has someone ever

         15  tracked? I mean, one of the things that amazes me in

         16  government is that no one ever tracks how long it

         17  takes anyone to do anything, and, so, it surprises

         18  me that you -- I mean, are you really going to be

         19  able to accomplish this in 60 days?

         20                 MR. CARDOZO: If the notice is

         21  meaningful, Commissioner Weinshall will obviously be

         22  able to take a look at that and say, hey -- I don't

         23  mean Commissioner Weinshall herself, but she and her

         24  staff, said this looks like a serious defect, we

         25  better go out and fix it.
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          2                 Certainly the answer to your question

          3  is, if we do some research as to between the day you

          4  know about it and the day it's fixed is it 60 day,

          5  61 or 58 days, the answer to your question is no.

          6                 COUNCIL MEMBER MOSKOWITZ: I mean, I

          7  would submit that before we put in a law, we need to

          8  understand, assuming you have the maps that are

          9  ideal from your perspective, what really is

         10  involved, I think it's a little haphazard to put a

         11  figure in there that we have no sense of whether if

         12  there's any relationship to reality.

         13                 So, I would ask that the Chair

         14  request some information about that, but I don't

         15  want to belabor the point.

         16                 MR. CARDOZO: I would say, certainly

         17  we would suggest that 60 days is a lot more

         18  realistic than 15, but your point --

         19                 COUNCIL MEMBER MOSKOWITZ: Yes, but I

         20  don't want pie in the sky. We're crafting

         21  legislation. We need to know that this is a real

         22  number. We have an obligation to people. If you're

         23  making the claim that this reform is going to save

         24  the City money and make sure that the sidewalks are

         25  fixed faster, you need to be able to say that with a
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          2  level of conviction, and I don't think you can

          3  unless the Commissioner has done detailed research

          4  on how long, you know, I mean I find it hard to get

          5  a phone call returned in 30 days, let alone fix the

          6  problem. So, I just would caution you against

          7  grabbing numbers out of a hat.

          8                 The other two questions, if you

          9  wouldn't mind.

         10                 MR. CARDOZO: The second question you

         11  asked about other cities, to the best of my

         12  knowledge, I think we're talking New York, as a

         13  practical matter, and my colleagues behind me may

         14  correct me, I'm not sure that any other city that

         15  has a prior notice requirement at all, so I couldn't

         16  tell you of the experience of the other cities. And

         17  the reason for that, if I can just put that in

         18  perspective, relates to the next point, the volume

         19  of matters, and volume of sidewalks and volume of

         20  cases, has made it practical for the Big Apple

         21  Sidewalk Protection Corporation to be formed and to

         22  give this notice. There's no notice in the other

         23  cities because you're talking about such a smaller

         24  volume of sidewalks to begin with, and obviously a

         25  smaller volume of lawsuits, so I don't think any
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          2  other city in New York State, to the best of my

          3  knowledge, has addressed the issue.

          4                 COUNCIL MEMBER MOSKOWITZ: And what

          5  about switching the liability?

          6                 MR. CARDOZO: I'm sorry. I am

          7  corrected. So, can I go back?

          8                 COUNCIL MEMBER MOSKOWITZ: Sure.

          9                 MR. CARDOZO: It shows I've only been

         10  Corporation Counsel for 11 months and people behind

         11  me have been dealing with this longer.

         12                 There are 59 other cities that have a

         13  requirement of prior notice, but no other city has

         14  the prior lawyers in that particular city created

         15  this map, so that as a practical matter I assume

         16  that if the City has, 59 of these cities, if there's

         17  a prior notice, the City goes out and fixes it, or

         18  at least has the opportunity to fix it, but no other

         19  city in the state do we have this kind of Big Apple

         20  Protection Corporation that gives them notice.

         21                 COUNCIL MEMBER MOSKOWITZ: Okay. And

         22  what about the other issue? Has the City moved

         23  liability from the public sector to the private

         24  sector?

         25                 MR. CARDOZO: In the City of Long
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          2  Beach, the answer to your question is, yes, they did

          3  that, and that's what led to the Court of Appeals

          4  decision that I cited before, in which the Court of

          5  Appeals said the bill that we're suggesting, 193, is

          6  in fact lawful. There's no other city in the state,

          7  other than the City of Long Beach, that has done

          8  that.

          9                 COUNCIL MEMBER MOSKOWITZ: And is

         10  there any indication of this issue of access to

         11  justice when that transfer occurred?

         12                 MR. CARDOZO: I'm not aware of it.

         13  People can still sue. You can sue in the City of

         14  Long Beach, you can sue in the City of Albany. In

         15  the City of Long Beach you sue the landlord, rather

         16  than the City. And that's really what we're talking

         17  about.

         18                 COUNCIL MEMBER MOSKOWITZ: Right, but

         19  we'd have to know numbers. We have to know how many

         20  people sued before the change in the law, and what

         21  were the demographics of those people.

         22                 I mean, if it turns out that only

         23  rich people are still suing, that doesn't answer the

         24  concerns that were brought up today, that the issue

         25  is and the virtue of the system of plaintiffs law,
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          2  and I'm not suggesting that it doesn't have flaws,

          3  but the virtue is that it gives a very wide swathe

          4  of society access to legal remedies.

          5                 MR. CARDOZO: We'll look to see

          6  whether for the City of Long Beach we have

          7  sufficient statistics we could give you. I'm not

          8  sure there is but we'll look into it.

          9                 The last question you asked is sort

         10  of a philosophical, if you will, privatization

         11  issue. And I think the question there goes not -- is

         12  to who is benefitted by the sidewalks, and whether

         13  the City should be the insurer.

         14                 I can't think of an analogous

         15  situation that you have. Our judgement and the

         16  judgement in the administrative code is that the

         17  home-owner, the building owner benefits by having

         18  the sidewalk, obviously. That's why he has the

         19  obligation to repair it, that's already in the law.

         20  And, so, I would take issue with the privatization,

         21  if you will, because that responsibility is already

         22  there. This is not a new concept, we're simply

         23  saying, well, how do you enforce the existing

         24  requirement to fix the sidewalk.

         25                 COUNCIL MEMBER MOSKOWITZ: But the
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          2  liability isn't there. That's why I said

          3  privatization of liability, not fixing the sidewalk.

          4                 MR. CARDOZO: That's fair. But how do

          5  you make an obligation meaningful is really -- I

          6  would recharacterize your statement.

          7                 COUNCIL MEMBER MOSKOWITZ: Well, it's

          8  an important public policy issue of who should be,

          9  you know, we have this issue with every area of

         10  public policy, when does it make sense to have the

         11  private sector responsible, and when does it make

         12  sense to have the public sector responsible, and

         13  obviously one can think of the most extreme examples

         14  and know the answer, right?

         15                 You don't want the policing in the

         16  hands of the private sector, but there's a continuum

         17  and this is a fairly radical change, and that

         18  doesn't mean we obviously shouldn't give it full

         19  attention, but I was wondering, I didn't hear in

         20  your testimony other than the practical.

         21                 MR. CARDOZO: Let me try this. At

         22  common law, the City, going back, since you tell me

         23  you're not a lawyer, although you certainly sound

         24  like you know a good deal of these issues, at common

         25  law, going back to England, the City was
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          2  responsible. We had a discussion because we had been

          3  internally examining how we handle our tort cases

          4  and we had a half-day program about three weeks ago

          5  with a lot of outside people, moderated by a

          6  professor, a torts professor from Brooklyn Law

          7  School, and he started off the discussion by saying

          8  we're really looking at the tort philosophy, what

          9  the tort philosophy should be in the 21st century,

         10  as distinct from, in all due respect, the 17th or

         11  18th century.

         12                 We have a City of New York with a

         13  huge amount of sidewalks, whether we're flush, as

         14  arguably we were five years ago, or poor as we are

         15  today.

         16                 So, whether you want to call it

         17  practical or simply we're in the 21st century, we

         18  have a huge cost factor, we have a need to keep the

         19  sidewalks in good repair. Should we continue to make

         20  New York City in effect the insurer of those

         21  sidewalks, we're suggesting that it's time, I

         22  wouldn't agree with you that it's radical, I would

         23  say it's moving a step towards we've got to rethink

         24  this, Councilwoman, and say it's time to take a look

         25  and not think that New York City can be the insurer
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          2  for the condition of all the sidewalks.

          3                 COUNCIL MEMBER MOSKOWITZ: Thank you.

          4                 CHAIRPERSON LIU: Thank you, Council

          5  member.

          6                 Questions from Council Member Katz.

          7                 COUNCIL MEMBER KATZ: Mr. Cardozo,

          8  thank you for being here today.

          9                 I almost feel like, I want to say to

         10  my colleagues have really gone over the gamut, but I

         11  feel like saying my co-counsels have gone over the

         12  gamut today. So, I'm going to be brief, and I have a

         13  few factual questions really to ask you.

         14                 I mean, I guess for the record before

         15  I start I want to say, I really believe the only

         16  reason for this is to limit the liability of the

         17  City. I really do. I don't know why else we would be

         18  pursuing this right now. And maybe my questions can

         19  maybe answer that for me a little bit.

         20                 Number one, right now my

         21  understanding, and I am not a trial lawyer, I was an

         22  MNA, maybe that's something to hold against me to.

         23                 MR. CARDOZO: I wouldn't hold that

         24  against you.

         25                 COUNCIL MEMBER KATZ: My understanding
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          2  is that notice can be given by individuals, as well

          3  as the Big Apple.

          4                 MR. CARDOZO: Yes.

          5                 COUNCIL MEMBER KATZ: Okay. How many

          6  of the notices given now, or what percentage

          7  approximately are given by individuals as opposed to

          8  the Big Apple map?

          9                 MR. CARDOZO: Very small.

         10                 COUNCIL MEMBER KATZ: Can you give me

         11  a percentage? Two percent, four percent?

         12                 MR. CARDOZO: Very small. I don't want

         13  to hazard to guess, but it's very small.

         14                 COUNCIL MEMBER KATZ: So I would

         15  assume the majority of cases that our constituents

         16  are bringing against the City of New York are

         17  relying on the Big Apple map in order for their

         18  notice provision in their lawsuit?

         19                 MR. CARDOZO: To satisfy the notice

         20  provision, yes. I think that's correct.

         21                 COUNCIL MEMBER KATZ: And my

         22  understanding from my co-counsel over here, is that

         23  the jury in a trial is given what notice really is,

         24  and they are the ones who have to determine whether

         25  the notice was adequate to the City or not before
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          2  determining liability.

          3                 MR. CARDOZO: Yes to a point. The

          4  judges have been limiting us severely. If, in fact,

          5  there's an indication on the map that there's a

          6  defect, some judges are limiting us very severely on

          7  our ability to suggest that that notice did not give

          8  us enough, that map did not give us enough notice.

          9                 The answer to your question is

         10  sometimes yes and sometimes no.

         11                 COUNCIL MEMBER KATZ: Well, but if the

         12  jury determines there wasn't enough notice or the

         13  judge decides that, then there is no money given to

         14  the plaintiff, right?

         15                 MR. CARDOZO: That's correct, but we

         16  have been circumscribed by the courts to say if you

         17  have a squiggle on a map, that should be enough,

         18  counsel, stop your questioning on that particular

         19  point.

         20                 In other words, it rarely gets to the

         21  jury to decide whether we've had enough notice.

         22                 COUNCIL MEMBER KATZ: So then the

         23  judge is determining that there's adequate notice?

         24                 MR. CARDOZO: No, the judge is

         25  deciding that the notice meets the statutory
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          2  requirements.

          3                 COUNCIL MEMBER KATZ: Which would mean

          4  notice to the City of New York that there are issues

          5  or problems or defects in that sidewalk.

          6                 MR. CARDOZO: Potential defects, yes.

          7                 COUNCIL MEMBER KATZ: To the second

          8  portion of this, I would think that Councilman Oddo

          9  is correct when he said that if the City of New York

         10  expects, or the Mayor's Office expects us to give on

         11  one side, they have to give on another.

         12                 I don't understand, if the whole

         13  point of this is not to limit access to the courts

         14  by our constituents in the City of New York, then I

         15  don't think that we would be limiting individual

         16  notice when the City itself understands that such a

         17  small percentage of these lawsuits are based on

         18  notices given by individuals. I've got to tell you

         19  something, they don't do it.

         20                 My constituents, the idea for them to

         21  write a letter to DOT and to get on and do this,

         22  it's not going to be done, and maybe that's wrong,

         23  and maybe that is, you know, I don't know what you

         24  want to call it, but it's not going to be done. And

         25  it seems to me that if the juries have to determine
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          2  whether it's adequate notice or not, it seems that

          3  we're just trying to limit the liability. Especially

          4  since right now they have the ability of giving

          5  notice by individuals, and they don't.

          6                 MR. CARDOZO: Well, all our proposed

          7  law requires is that notice be given with the kind

          8  of particularity I'm talking about. It doesn't say

          9  that your constituent has to give the notice; it

         10  says that someone who has observed the defect. So,

         11  my friend Mr. Lichtman who is sitting beside me, can

         12  still hire a whole bunch of people to give that

         13  notice, what we're asking for is not that

         14  necessarily your constituent give that notice, what

         15  we're asking for is to get something meaningful,

         16  which is what we're suggesting.

         17                 COUNCIL MEMBER KATZ: Let me ask a

         18  question.

         19                 Do we have records on how many

         20  meaningful notices in the eyes of the City, which

         21  would include a lawsuit, which would include

         22  individual letters and things like that, do we have

         23  records on how many of those things have gone back

         24  and been fixed?

         25                 Because as Councilman McMahon pointed
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          2  out, there are sometimes notice, and, you know, DOT

          3  and the Council have a great relationship to a

          4  larger extent, but they're also limited in staff as

          5  well. So, my question is, do we have records on how

          6  many things we have previous notice for, as

          7  Councilman Recchia said, absolute notice because

          8  there's a lawsuit, and it's gone back.

          9                 MR. CARDOZO: The answer to your

         10  question is no. But the fact that we have notice

         11  there was a defect still doesn't answer the question

         12  how do we prioritize what we should fix, and that's

         13  the problem.

         14                 Let's assume that every single map

         15  that the trial lawyers gives us that's in those

         16  boxes, in fact, has some kind of a defect, we all

         17  agree we can't fix them all, but what are we

         18  supposed to do?

         19                 What we're supposed to do, it seems

         20  to me the only rational thing to do is say what's

         21  the most serious? Where is it most likely that an

         22  accident will happen? We don't have that information

         23  today from these maps.

         24                 COUNCIL MEMBER KATZ: Right. My

         25  question was sort of negating that. My question was
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          2  basically saying the City did have that notice.

          3                 The second issue very quickly, and I

          4  would be remiss if I didn't say this: The sidewalk

          5  issue with the trees, it is probably -- Queens, New

          6  York, is the number one borough in the City of New

          7  York with trees. I mean, the amounts, it's no the

          8  importance -- is Brooklyn more trees? Real trees. I

          9  represent Forest Hills. But the point of the matter

         10  is, I have to agree with most of my colleagues, I've

         11  been an Assemblywoman for five years, I worked for

         12  Clair Shulman, Borough President Clair Shulman for

         13  three years as Director of her Community Boards, and

         14  this is my third job. I can't hold a job evidently.

         15  And this is my third job in the City and I really

         16  was unaware that DOT would come in and pay for

         17  things that were caused by the sidewalks because of

         18  the trees.

         19                 I will say this, Commissioner Benepe

         20  and his people in Queens, if we call them and say we

         21  need the roots shaved down in order for my

         22  constituents to personally to do the cement, they do

         23  it, and I have no problem with that and they have

         24  been terrific on that. So, I want to thank them for

         25  that.
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          2                 But the other issues, I agree with

          3  Councilman Avella, we didn't know about that, and I

          4  don't know how to tell my constituents, so my

          5  question is this: If I have a private home-owner who

          6  does it, can they then charge the City or do they

          7  have to wait for --

          8                 MR. CARDOZO: For what? If you're a

          9  private home-owner and do what?

         10                 COUNCIL MEMBER KATZ: If I'm a private

         11  home-owner and my sidewalk was ruined by the trees,

         12  can I choose to redo my sidewalk, or do I have to

         13  wait for the City to come in and hand me violations?

         14  The City does it, and then they charge me only the

         15  portion that's not on the sidewalk.

         16                 MR. CARDOZO: The latter, because if

         17  you're talking about fixing the tree, it's the same

         18  from fixing the sidewalk. As Commissioner Benepe

         19  says, we want the Parks Department to be doing that,

         20  not the private owner, because of both the expertise

         21  and the potential for excess cost.

         22                 If DOT does the repair it will not

         23  charge you, but if you're suggesting that the

         24  home-owner could fix the sidewalk and send DOT the

         25  bill, no, that does not happen.
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          2                 COUNCIL MEMBER KATZ: So they have to

          3  wait for violations. So, what you're saying to me is

          4  my constituents in Forest Hills have to wait for

          5  violations to be issued by the City on their

          6  sidewalk, choose to disobey those violations, has --

          7  I don't know who does it -- has DOT come in and redo

          8  it, and that's the only way they get a benefit,

          9  because the trees are ones that ruin the sidewalk?

         10                 MR. CARDOZO: If they have a tree

         11  problem, as you just said, they can call

         12  Commissioner Benepe, they can open the sidewalk,

         13  Commissioner Benepe will arrange to shave the tree

         14  roots, and then, yes, at the home-owner's expense

         15  you would have to fix the sidewalk.

         16                 COUNCIL MEMBER KATZ: With all due

         17  respect --

         18                 MR. CARDOZO: That's correct.

         19                 COUNCIL MEMBER KATZ: My only point

         20  is, no matter what we do on this legislation today,

         21  because I believe it's good legislation on the

         22  sidewalk and the tree issue, with all due respect,

         23  it makes no sense. I mean, I'm a home-owner, I have

         24  to get notice by the City, which means I have to

         25  have one of my neighbors basically call the City and

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            135

          1  COMMITTEE ON TRANSPORTATION

          2  put out a violation on me before they come, or I can

          3  do it myself, I guess, if I want the City to pay for

          4  it, I can call up the City and say, you know, I'm

          5  next door to this woman's house, she has violations,

          6  the City comes, issues the violations and only then

          7  do I get the benefit of DOT doing it and not

          8  charging me to fix that portion. It doesn't make any

          9  sense. It doesn't sound logical when I say it, it's

         10  not logical.

         11                 I submit to you that the constituents

         12  and the private home-owners of the City of New York

         13  get very, very nervous when they get a violation

         14  issued to them by the City. They will fix it, and

         15  then the City will never end up paying it.

         16                 MR. CARDOZO: If they get a violation,

         17  we're all benefitted if they fix it. If they have a

         18  tree problem, call Parks and they will help you.

         19                 CHAIRPERSON LIU: Thank you very much,

         20  Council member.

         21                 COUNCIL MEMBER KATZ: Thank you.

         22                 CHAIRPERSON LIU: I do appreciate the

         23  amount of time you have spent with us, I anticipate

         24  that we have another 15 minutes worth of

         25  questioning.
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          2                 We have a quick question follow-up by

          3  Councilman Avella.

          4                 COUNCIL MEMBER AVELLA: It's very

          5  appropriate that I'm following my colleague, Council

          6  Member Melinda Katz, because that's exactly what I

          7  want to follow up on.

          8                 We talked earlier at the hearing

          9  about this procedure. Correct me if I'm wrong, I

         10  thought what you had indicated was that if there is

         11  a home-owner who calls up with a cracked sidewalk

         12  because of the tree roots, Parks will come out, but

         13  DOT can also be notified because they will come out

         14  and fix the sidewalk, maybe not immediately, and not

         15  bill the home-owner; is that correct?

         16                 MR. CARDOZO: When DOT fixes your

         17  sidewalk, and it's caused by a tree, you will not be

         18  charged.

         19                 COUNCIL MEMBER AVELLA: Okay.

         20                 MR. CARDOZO: But I can't tell you

         21  that if you call up Commissioner Weinshall on Monday

         22  that she's going to come out on Friday to fix it.

         23                 COUNCIL MEMBER AVELLA: Okay. And I

         24  think at the time I said, as Melinda had said, all

         25  the years in government that the two of us had,
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          2  we've never heard this policy, never. And after you

          3  and I spoke, I left the room, I called my staff, and

          4  I asked them to call DOT, and I said present that

          5  same argument that we heard from a home-owner whose

          6  sidewalk is cracked or uprooted because of the tree

          7  roots, find out what DOT will do in this regard.

          8                 The answer was, exactly as we

          9  perceive the procedure to be, DOT will do nothing,

         10  it's the home-owner's responsibility.

         11                 So, in effect, if there is this new

         12  procedure, then I think DOT and the City of New York

         13  should communicate it to the home-owners --

         14                 MR. CARDOZO: I'm not sure --

         15                 COUNCIL MEMBER AVELLA: Wait a second,

         16  let me finish.

         17                 Melinda said, I think the procedure

         18  is crazy. In effect you're saying somebody should

         19  call up and get a violation. At the very moment the

         20  home-owner calls up and says I've got a problem with

         21  my sidewalk because of a City tree, the two agencies

         22  should coordinate it and fix it at no cost to the

         23  home-owner, isn't that in effect what you're saying?

         24                 MR. CARDOZO: I think I'm repeating

         25  myself. If DOT has to fix the sidewalk, when DOT
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          2  fixes the sidewalk, it will not charge the

          3  home-owner if the sidewalk defect is caused by a

          4  tree. I did not intend to say, and if I misspoke or

          5  misled you, Councilman, I apologize, I did not say,

          6  and I think I said this to Councilwoman Katz, I did

          7  not say that every time that there's a bump in the

          8  sidewalk, if you call up DOT that tomorrow they'll

          9  come out and fix it. They won't.

         10                 COUNCIL MEMBER AVELLA: Agreed. I'm

         11  not saying you said that.

         12                 MR. CARDOZO: Okay.

         13                 COUNCIL MEMBER AVELLA: Very quickly,

         14  just you mentioned during your testimony that

         15  there's a

         16  Tort Prevention Unit that's being formed for various

         17  agencies headed by DOT; has somebody been appointed

         18  to head that?

         19                 MR. CARDOZO: I didn't say to be

         20  headed by -- it involves a number of different

         21  agencies. It's being coordinated by my office.

         22                 COUNCIL MEMBER AVELLA: Okay.

         23                 MR. CARDOZO: It involves the

         24  Department of Transportation, the Police Department,

         25  the Sanitation Department and the Parks Department,
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          2  because they're different issues in each agency, so

          3  that for the Police Department, for example, you

          4  don't have map issues, you have other indicia of

          5  potential problems with Parks, so we have is, and

          6  the organizational chart, if you will, theoretically

          7  I am in charged, we have representatives in each of

          8  the four agencies, I have people working under me,

          9  and we're working with DoITT, for example, to be

         10  able to do more of this on-line, and we hope to make

         11  a more extensive announcement about this in a couple

         12  of weeks. We've been working on this since the

         13  spring. We, in fact, have a meeting scheduled of all

         14  of the relevant agencies next week and so we're

         15  moving ahead on it.

         16                 COUNCIL MEMBER AVELLA: Is there

         17  somebody specifically assigned in your office to be

         18  the head of this?

         19                 MR. CARDOZO: Yes, Mr. Levy. Who I

         20  don't know if he's still here? There he is, right

         21  over there.

         22                 CHAIRPERSON LIU: Thank you very much.

         23  A quick follow-up by Council Member Fidler.

         24                 COUNCIL MEMBER FIDLER: Thank you for

         25  your indulgence, Mr. Chairman.
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          2                 Mr. Cardozo, there's an old episode

          3  of the Odd Couple, Felix and Oscar go at it pretty

          4  good and the Judge takes a ten-minute recess to

          5  decide if he still wants to be a judge. I hope we

          6  haven't made you reconsider being Corporation

          7  Counsel, I certainly admire your perseverance.

          8                 MR. CARDOZO: Thank you. I have no

          9  second thoughts about that.

         10                 COUNCIL MEMBER FIDLER: On page 54 of

         11  your book, you indicated that the 14 boxes that were

         12  dumped by your creative friends of the trial lawyers

         13  came to 5,209 maps, they contained 767,000 some odd

         14  symbols, if you dump 30 percent of that, because if

         15  you pass your other bill it won't be relevant

         16  anymore, that means about 500,000 of those forms

         17  over there, which I guess would come to about 100 to

         18  150 boxes, because I assume your creative friends of

         19  the trial lawyers will then hire people who are

         20  going to fill out these forms instead of these maps.

         21  And, so, if notice is the purpose of this

         22  legislation, have you contemplated how much time and

         23  money it's going to cost Commissioner Weinshall at

         24  DOT to evaluate the 150 boxes?

         25                 MR. CARDOZO: I still think,
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          2  Councilman, that we're going to have meaningful

          3  notice, and that's what we're trying, really trying

          4  to talk. If you want to say this is silly, we won't

          5  give the City any notice at all, then repeal the

          6  other law, because --

          7                 COUNCIL MEMBER FIDLER: You're not

          8  answering my question, and respectfully I would ask

          9  you if you have contemplated that; how much time is

         10  it going to take DOT to evaluate those, define the

         11  ones you call serious?

         12                 MR. CARDOZO: Well, first of all, if

         13  we can scan them into a computer and you can

         14  therefore sort them by location, that's one. So,

         15  that will be more meaningful. And with a little

         16  experience we'll be able to say I suggest, and then

         17  it may be that we're going to promulgate some

         18  regulations so that we can spell this out more,

         19  we're going to have a greater ability to get notice

         20  than we have today.

         21                 Is it a perfect system? Of course it

         22  is not.

         23                 COUNCIL MEMBER FIDLER: So, you know,

         24  the scanning cost and time, whatever, we're not

         25  getting an answer to that question. But then having
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          2  done that, haven't we also said during your

          3  testimony that it is -- there is a significant

          4  likelihood that someone is going to trip on a

          5  smaller defect than a larger defect, and, so, what's

          6  the purpose of evaluating the serious defects as

          7  opposed to the non-serious defects?

          8                 I would submit to you that old Mrs.

          9  McGillicuty is more likely to walk around a two-foot

         10  gaping hole in the sidewalk, than that two-inch

         11  raised sidewalk that she didn't notice. So, what's a

         12  more serious defect when you really get down to it

         13  anyway?

         14                 MR. CARDOZO: If you remember my

         15  chart, if we have notice of serious defects, in all

         16  due respect to Mrs. McGillicuty, I think we want to

         17  fix the serious defects, and I think we want to have

         18  an ability to notice what those serious defects are.

         19                 COUNCIL MEMBER FIDLER: I'm not going

         20  to beat it into the ground. I think the serious

         21  defect to Mrs. McGillicuty is the one she trips on,

         22  not whether it was two feet or two inches, and

         23  therefore, the whole notion that you're going to

         24  evaluate these 500,000 notice of claims to decide

         25  what's serious, is truthfully it's nonsense. Because
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          2  you can't tell me, unless you're Preskin the

          3  Magnificent, which defect someone is going to fall

          4  in.

          5                 MR. CARDOZO: All I can tell you,

          6  Councilman, is we have limited resources, we should

          7  get sufficient notice so we can decide how best to

          8  utilize those resources.

          9                 CHAIRPERSON LIU: Thank you.

         10                 A question from Council Member

         11  Martinez.

         12                 COUNCIL MEMBER MARTINEZ: Thank you,

         13  Mr. Chair. Thank you.

         14                 You know, it was said earlier that

         15  basically this notice is not to have the streets

         16  repaired but rather to limit the access to justice,

         17  and I think I agree with that statement, coming or

         18  representing a community of largely immigrants,

         19  which first language is not English, and looking at

         20  this form, it takes certain skills and ability to go

         21  out to a street and measure, take measurements and

         22  descriptions of what the situation or what the

         23  pothole or the cracks on the sidewalk look like, or

         24  where is that.

         25                 My concern is, not having these
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          2  skills, how will this stand up in court if I put the

          3  wrong measurement, if I forget to put the date?

          4                 And also, you know, here at the City

          5  Council we have a piece of legislation asking the

          6  City of New York to put forward all of the documents

          7  that one would need when we go for services in the

          8  different City agencies, in the different languages

          9  that represent the City of New York, and we are told

         10  that the City doesn't have the revenues to do that.

         11                 So, now you're saying we're putting

         12  up another piece of paper in a language, and what

         13  guarantee do we have, first of all, that this will

         14  be in the different languages that represent the

         15  City of New York, the Spanish, Chinese, Russian and

         16  so forth, and what will be the implication if I fill

         17  this out and I do it incorrectly when we go to

         18  court?

         19                 MR. CARDOZO: Councilman, I think,

         20  again, as I said before, this is a notice of a

         21  defect. Your constituents certainly could fill it

         22  out, but others could fill it out as well. I just

         23  wanted to make that clear. We're not talking about a

         24  notice of claim, we're talking about the notice of

         25  defect. So, if this legislation passed tomorrow --
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          2                 COUNCIL MEMBER MARTINEZ: If you don't

          3  have the notice prior --

          4                 MR. CARDOZO: That's correct. That's

          5  correct. But my only point was, if this legislation

          6  passed tomorrow, anyone could file the notice of the

          7  defect, it wouldn't have to be someone who was going

          8  to fall on the property 60 days later.

          9                 COUNCIL MEMBER MARTINEZ: Where would

         10  I get the notice?

         11                 MR. CARDOZO: The notice would be on

         12  line with DOT, a form, it doesn't have to be that

         13  form per se, as long as you have that information

         14  conveyed to DOT.  So, yes, your constituent could

         15  fill it out, and, yes, Mr. Lichtman's Big Apple

         16  Sidewalk Corporation could fill it out. What we're

         17  striving for is that we get sufficient notice. It

         18  doesn't have to be the constituent who 61 days later

         19  may fall, it could be somebody else.

         20                 CHAIRPERSON LIU: Thank you. And a

         21  question from Council Member Reed.

         22                 COUNCIL MEMBER REED: Thank you, Mr.

         23  Chair. Nice to see you, Mr. Cardozo. I'm sorry, a

         24  lot of us are rushing back and forth from one

         25  committee to another, so this may have been asked.
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          2  And as Commissioner Weinshall well knows, sidewalks

          3  have been a top priority in my district now for

          4  about five years, and we, my staff and interns that

          5  we've had over several summers have documented every

          6  sidewalk in the district, in what I consider to be

          7  fairly ample detail to resolve this issue of what

          8  we've said, I think we've quantified it four

          9  different ways, from the least severe to the most,

         10  the biggest problems that we have, and submitted

         11  this to the City, without a great deal of success in

         12  terms of repair, there has been some made and I

         13  appreciate that. So, this is, to me is an important

         14  hearing.

         15                 My question, I have two questions.

         16  The first one is that 40 percent of my constituents

         17  live in New York City Housing Authority

         18  developments, if I add up the property that is

         19  managed by the City, it's in excess of 50 percent of

         20  my constituents live in City managed or owned

         21  properties.

         22                 Right now we have been for at least

         23  three years trying to get the City to fix sidewalks

         24  that under anybody's definition are a serious

         25  problem to people. Some of them, I mean it's just
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          2  collapsed. But they belong, one belongs to NYCHA,

          3  and one belongs to, as best as I can finally figure

          4  out, the Department of Education is responsible for

          5  it. We can't get those sidewalks fixed.

          6                 How would this law address that

          7  problem? And more importantly, how do we get it

          8  fixed?

          9                 MR. CARDOZO: Let me answer your first

         10  question. I think this law would make a significant

         11  difference in what you said, and let me tell you

         12  why.

         13                 As I've said for the last two plus

         14  hours, we have limited resources. Right now

         15  two-thirds of the repair budget is spent on the

         16  commercial property and large property, that we

         17  would no longer have to spend that money to fix,

         18  because it would be clearly the obligation of that

         19  property owner. So, we could take the money that

         20  we're spending, and spend it instead on either the

         21  sidewalk in front of the smaller property or

         22  City-owned property, and that's the chart that I put

         23  up before.

         24                 So, at the very least, Councilman,

         25  there would be more money available to the City to
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          2  repair the sidewalks that you express concern on.

          3                 You made a second very important

          4  point. If you and your staff had the ability to go

          5  out and do the survey in your district of the real

          6  problems, if I can use that phrase, that's exactly

          7  what we're asking this notice that we've been

          8  talking about to do - tell us the real problems,

          9  help us identify the real problems so we can put our

         10  money into solving those real problems.

         11                 So, I think passage of both these

         12  bills would make a significant difference. As to how

         13  do you get today these particular sidewalks fixed?

         14  There's a Commissioner behind me who I'm sure would

         15  be happy to discuss that with you after this

         16  hearing.

         17                 COUNCIL MEMBER REED: Iris and I have

         18  discussed this until there's hardly any more

         19  conversation to be had, and I think, you know,

         20  they've responded. But the response has been that

         21  NYCHA is responsible for that sidewalk, not DOT. The

         22  response has been the Board of Ed, whatever we're

         23  calling it, Department of Education, is responsible

         24  for that sidewalk, it's not mine to fix. That's been

         25  the response of Department of Transportation.
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          2                 CHAIRPERSON LIU: Thank you.

          3                 One last follow-up by Councilman

          4  Oddo.

          5                 COUNCIL MEMBER REED: But my last

          6  question about that, and I know you're trying to

          7  move on, Mr. Chair; so you say there's the

          8  Commissioner sitting behind you, I'm being told it's

          9  other people. But my other concern is, and I

         10  support, by the way, what it is you're trying to get

         11  done here. I think the property owners have gotten

         12  away with murder for a long time, but I think we

         13  need to find a compromised way to do it, but in many

         14  communities, and certainly mine is an example of it,

         15  we have absentee landlords, we have buildings that

         16  are boarded up, and in the efforts that I know, all

         17  of my colleagues have tried to make in terms of

         18  remaking our communities, to upgrade it, to give the

         19  people who live there, the constituents, some sense

         20  that there is an opportunity, something is going to

         21  happen.

         22                 You change the sidewalk, you fix the

         23  sidewalk, it changes people's whole attitudes about

         24  where they live. Then other things start to

         25  percolate from that, and it has been my experience
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          2  that I've had to turn to the City to fix entire

          3  neighborhood sidewalks where we were down to the

          4  dirt, and then once that was accomplished, all of a

          5  sudden a lot of other things started to happen.

          6                 So, when I'm reading this law, it

          7  seems to me that the community where we had the most

          8  absentee landlords, the poorest communities, could

          9  be easily penalized by this law because you're going

         10  to say to me the City has no obligation to come in

         11  here and fix these sidewalks, and, so, I have as the

         12  Council member no recourse to get this fixed to sort

         13  of initiate the drive and to change people's

         14  attitudes about where they live.

         15                 MR. CARDOZO: I guess we're starting

         16  to repeat ourselves. I think we will have more money

         17  available to focus on what needs to be fixed. If we

         18  can impose the obligation on the people who occupy

         19  one-third of those properties.

         20                 CHAIRPERSON LIU: Thank you.

         21                 And one last question from Council

         22  Member Oddo.

         23                 COUNCIL MEMBER ODDO: Thank you for

         24  your indulgence, Mr. Chair.

         25                 And just to sanitize the record in
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          2  light of some of the questions and answers to

          3  Council Members Avella and Katz' line of

          4  questioning.

          5                 This is the reality. The sidewalk is

          6  absolutely pristine, with the exception of one flag

          7  being broken by a tree, a root of a City tree, DOT

          8  will never get to that location.

          9                 If the sidewalk is broken of one flag

         10  by the root of a tree, and along the sidewalk there

         11  are other violations, DOT may get there and most

         12  cases after months, probably years, absorb the cost

         13  of that one flag by the City tree root, and then pay

         14  and fine the home-owner.

         15                 The reality is that home-owners today

         16  cannot expect, do not expect, cannot expect any help

         17  from the City, either the Parks Department or DOT,

         18  as the current law exists.

         19                 CHAIRPERSON LIU: Thank you.

         20                 And then I have one final question,

         21  that's just a quick follow-up to your chart, the red

         22  chart over there, that growth in the claims pay-out

         23  by the City, is that due to the increasing number of

         24  claims against the City?

         25                 MR. CARDOZO: The claims have been
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          2  averaging roughly 2,600 claims. Some of the growth,

          3  obviously verdicts, forget what the Appellate Courts

          4  are doing, some of the verdicts over time are

          5  increasing for inflationary and other reasons.

          6                 CHAIRPERSON LIU: Is the average claim

          7  increasing over these years?

          8                 MR. CARDOZO: The average pay-out is

          9  increasing. There's an argument that part of this

         10  was attributable, that we had a backlog for some

         11  time, but if you want to average this out, you're

         12  still talking about a huge number, a huge amount of

         13  payments, and the cost of living increase was 181

         14  percent in the same time that these pay-outs

         15  increased 1,000 percent. The reason is that damaged

         16  judgments in this City, be it for sidewalks or

         17  anything else, are increasing at an astronomical

         18  number.

         19                 CHAIRPERSON LIU: A number of years

         20  ago, my understanding is that your office did

         21  conduct or hire consultants to conduct an

         22  examination of ways in which the City could cut down

         23  on the amount of the money that it was paying out

         24  for the sidewalk-related claims; what were some of

         25  the conclusions of that report?
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          2                 MR. CARDOZO: This was a Price

          3  Waterhouse study that was done in 1998 and the

          4  primary conclusion, which we're doing our very best

          5  to implement, is early settlement, assuming the City

          6  has done something wrong, is much less costly to the

          7  City. But I want to emphasize, and we're trying to

          8  pursue that, Councilman, but I want to emphasize

          9  that the fact that we are therefore disposing of a

         10  greater number of cases is not an explanation for

         11  why these numbers are going up at the order of

         12  magnitude that we're doing.

         13                 We're still getting roughly 2,600

         14  claims a year, it's still costing the City, if you

         15  want to average it out, it's still costing the City

         16  in the neighborhood of $60 million a year.

         17                 CHAIRPERSON LIU: So are you saying

         18  that this growth is only due to the growth in the

         19  claims amounts and not the number of claims being

         20  discharged?

         21                 MR. CARDOZO: If you wanted to average

         22  out the claims over some period of time, the blue

         23  lines would obviously be larger in the earlier

         24  years, and if we were disposing of less cases today,

         25  we would be spending less money today. But that's
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          2  really not the answer. The number of cases disposed

          3  of in 2002 is much smaller because of 9/11 kind of

          4  issues, you're still talking about a huge number of

          5  cases.

          6                 CHAIRPERSON LIU: Thank you very much.

          7  I know that you spent a great deal of amount of time

          8  with us. I want to thank the Commissioner for being

          9  with us this entire time. Most of the questions that

         10  my colleagues had were questions on the bills put

         11  forth by the Administration and we're happy to have

         12  had this time to discuss this in substantive terms

         13  with you.

         14                 MR. CARDOZO: I thank you for your

         15  attention.

         16                 CHAIRPERSON LIU: All right, I would

         17  like to welcome our Comptroller, William Thompson,

         18  to join us.

         19                 Good afternoon, Mr. Comptroller.

         20  Welcome.

         21                 COMPTROLLER THOMPSON: Good afternoon,

         22  Mr. Chairman. How are you?

         23                 Thank you, Chairman Liu, and members

         24  of the Transportation Committee.

         25                 CHAIRPERSON LIU: Excuse me. If we
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          2  could have some quiet in the room, that would be

          3  helpful.

          4                 COMPTROLLER THOMPSON: I'd like to

          5  thank you for the opportunity to appear today before

          6  the Transportation Committee. And before I start I'd

          7  like to introduce a few people with me from the

          8  Comptroller's Office. I'd like to introduce Deputy

          9  Comptroller for External Affairs, Eduardo Castell,

         10  on the end; Deputy Comptroller for, let's see,

         11  Claims and Adjudication, Herb Barboe, to my left;

         12  and Bureau Chief of Law and Adjustment, Mike

         13  Aaronson, to my right.

         14                 Over the last year there has been

         15  much public discussion on sidewalk lawsuits. This

         16  type of claim historically is the most common

         17  personal injury claim filed against New York City,

         18  includes personal injuries, trip and fall accidents

         19  resulting from sidewalk defects, as well as

         20  accidents from falls on snow and ice-covered public

         21  sidewalks.

         22                 The prior written notice law, enacted

         23  by the City Council in 1979, provides that the City

         24  is liable for a sidewalk or roadway claim, only if

         25  the location where the incident occurred had been
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          2  reported to the Department of Transportation in

          3  writing at least 15 days before the claims incident.

          4                 The law was intended to strike a

          5  balance between the City's responsibility, the

          6  12,000 miles of sidewalk it currently maintains, and

          7  any injured parties.

          8                 There is a growing consensus that the

          9  prior written notice law has failed to produce the

         10  balancing of interest the City Council originally

         11  sought to create.

         12                 The experience of the last two

         13  decades has made clear that the changes must be

         14  sought that preserve the interest of injured

         15  pedestrians in bringing suit, provide the City

         16  meaningful notice and opportunity to correct

         17  well-delineated defects, and protect property owners

         18  in any change to their existing responsibility for

         19  abutting sidewalks.

         20                 The Comptroller Claim and

         21  Adjudication Department responsible under the City

         22  Charter for setting and adjusting claims against the

         23  City of New York projects that in Fiscal Year 2000,

         24  approximately $53 million of the $546 million paid

         25  out in settlements and adjustments are related to

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            157

          1  COMMITTEE ON TRANSPORTATION

          2  trip and fall cases.

          3                 That amount is based on 2,652 total

          4  settlements and judgments of which 1,410, more than

          5  half, was negotiated by my office through its

          6  sidewalk teams, a record number for this Department.

          7                 The settlements negotiated by our

          8  sidewalk teams averaged less than $7,000 per

          9  sidewalk claim. The overall average for sidewalk

         10  claims settlements and judgments, have dropped from

         11  $27,000 in Fiscal Year '97, to approximately $20,000

         12  in Fiscal Year '02.

         13                 Although the number of new sidewalk

         14  claims has steadily declined from a record high of

         15  4,520 in Fiscal Year '96, to 3,267 in Fiscal Year

         16  2002, sidewalk claims still rank as the number one

         17  claim type filed.

         18                 While the number of new claims filed

         19  have been decreasing, the total amounts paid out

         20  have increased steadily. In Fiscal Year '96, $48.4

         21  million was paid in sidewalk settlements and

         22  judgments, rising to a high of $76.8 million in

         23  2001.

         24                 Although the number of new claims is

         25  declining, and the average dollar amount per
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          2  settlement or judgment is also declining, the total

          3  dollars paid out is rising because the growing

          4  number of backlog claims.

          5                 Please note that a significant

          6  decline appears to have occurred in Fiscal Year '02,

          7  where our office estimates, as I pointed out, that

          8  $53 million will be paid out.

          9                 Prior to 1997, the Comptroller's

         10  Office rarely settled claims involving personal

         11  injury. Unlike most insurers, the City settled

         12  virtually all personal injury claims after

         13  litigation commenced.

         14                 This resulted in significant

         15  increases in the City's litigation backlog, which

         16  reached approximately 70,000 cases, and the doubling

         17  of overall claims expenses since 1991.

         18                 As a result of the 1997 Price

         19  Waterhouse Claims and Litigation Practices study

         20  recommendations and funding received from this City

         21  Council, the Comptroller's Office created a pilot

         22  program focusing exclusively on claims arising from

         23  injuries allegedly sustained because of defective

         24  sidewalks. We believe this program has been

         25  responsible for some of the drop experienced in the
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          2  filing of new claims, and the average dollar amounts

          3  paid out.

          4                 As a result of the pilot program, the

          5  time needed to investigated a claim has decreased

          6  sharply and allowed the City to make offers of

          7  settlement for meritorious claims prior to the start

          8  of expensive litigation.

          9                 The early expectation that notice

         10  would be provided by concerned citizens and

         11  community groups was incorrect, and most notices

         12  provided by the Big Apple Pothole and Sidewalk

         13  Protection Corporation, more commonly referred to as

         14  Big Apple, a non-profit corporation established by

         15  the New York State Trial Lawyers Association. Big

         16  Apple's primary purpose is to provide notice of

         17  defects to the Department of Transportation. Big

         18  Apple surveyors walked the City sidewalks in search

         19  of defects and record defects on pre-existing maps.

         20                 Upon completion, the maps are

         21  delivered to DOT, thereby satisfying the technical

         22  requirement of prior written notice.

         23                 Big Apple has the entire City mapped

         24  yearly, resulting in thousands of such maps, each

         25  superseding the previously filed map, with hundreds
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          2  of thousands of symbols being delivered to DOT.

          3                 Big Apple maintains its operations by

          4  charging fees to lawyers requesting a search of its

          5  maps to see if the City may have received prior

          6  notice of a particular sidewalk defect.

          7                 Additional fees are charged for

          8  providing copies of maps and for providing witnesses

          9  to explain the maps and the symbols utilized.

         10                 This current system creates a great

         11  incentive for Big Apple to list as many defects as

         12  possible, with no practical method for the City to

         13  verify each and every defect listed.

         14                 Should the City fail to repair a

         15  "noticed" defect within 15 days, the City becomes

         16  liable for any injury occurring as a result of a

         17  fall "proximately caused" by that defect.

         18                 Further, the lack of definition of

         19  what constitutes a "defect," "danger," or

         20  "obstruction" in the Prior Written Notice Law has

         21  undermined the intent of the statute and at times

         22  defied common sense expectations of what any

         23  reasonable person could expect the condition of a

         24  City sidewalk to be in, or an individual's own

         25  responsibility to exercise care when walking on a
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          2  City street.

          3                 Finally, in the lawsuit process, Big

          4  Apple's maps have been judicially held to serve as

          5  legally sufficient written notice to comply with the

          6  technical requirements of the technical law. That

          7  technical notice, coupled with some injury, is

          8  sufficient to establish the City's liability,

          9  without more evidence that a defect actually existed

         10  of which the City received adequate notice.

         11                 The experience of the Comptroller's

         12  Office in processing sidewalk claims leads me to

         13  make the following recommendations on areas for the

         14  City Council's consideration.

         15                 1) Amending to Prior Written Notice

         16  statute to require greater specificity as to

         17  location and defect.

         18                 The written notice should provide the

         19  DOT with a specific location by street address, and

         20  by reference to a fixed structure, including but not

         21  limited to, a fire hydrant, street light or building

         22  entrance. The notice should also provide a detailed

         23  description of the defective, unsafe, dangerous or

         24  obstructed condition in sufficient detail to enable

         25  the DOT to locate the condition with reasonable
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          2  diligence.

          3                 The intent is to rebalance the

          4  interests of the City and injured parties. As

          5  opposed to the current imprecise and voluminous

          6  filing of information, the notice should contain

          7  sufficiently clear detail while not requiring

          8  exacting measurements, but provide fair notice so

          9  that the DOT can locate and repair the defect with

         10  reasonable diligence. Should DOT fail to exercise

         11  reasonable diligence, the City will continue to face

         12  liability.

         13                 2. Amending the Prior Written Notice

         14  statute to provide DOT additional time in which to

         15  make repairs.

         16                 A reasonable period of time in which

         17  to act should be a part of the balance sought. Even

         18  under the most efficient management of time and

         19  personnel, the current 15-day time period may be

         20  unattainable or close to meaningless.

         21                 Given the ability of the Big Apple

         22  Map Company to deliver a steady stream of large

         23  numbers of maps, the 12,000 miles of sidewalks and

         24  the costs involved in making the repairs. The new

         25  time period should be sufficient to allow DOT time
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          2  to make repairs, but no so long that DOT is not

          3  properly motivated to act aggressively in making

          4  such repairs.

          5                 3. Increasing Abutting Property Owner

          6  Liability. Property owners are currently responsible

          7  for removing ice and snow conditions from the

          8  sidewalk abutting their property and for generally

          9  maintaining the condition of the sidewalk.

         10                 While failure to remove the condition

         11  may subject the property owner to a fine, the owner

         12  is not liable for any injury "caused" by the

         13  defective condition. As per the Administrative Code,

         14  the current civil penalty for failure to remove the

         15  condition within four hours is between $10 and $150.

         16                 I support a change to the current

         17  system. Owners are in the best position to maintain

         18  the sidewalks abutting their property. However, any

         19  change to owner liability should exempt 1, 2 and

         20  3-family owner-occupied homeowners.

         21                 Consideration may also be given to

         22  deeming the City secondarily liable, provided that

         23  the City is not made a party to every lawsuit filed.

         24  Should a property owner fail to have sufficient

         25  assets, the City will assume the excess liability.
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          2                 Other suggestions worth examining

          3  include providing property owners with rebates,

          4  during a specified window of opportunity within

          5  prescribed dollar limits, for sidewalk repairs in

          6  exchange for transfer of liability; and increasing

          7  fines or penalties for home-owners who do not remove

          8  snow and ice conditions from their abutting property

          9  within specified time frames, or fail to generally

         10  maintain the sidewalks as already required by New

         11  York City administrative code.

         12                 In conclusion, there is no question

         13  that the Prior Written Notice law requires more

         14  specificity as to location to severity of defect.

         15  DOT requires additional time in which to make

         16  repairs of which it has received appropriate notice.

         17  Abutting property owners, except for 1, 2 or

         18  3-family owner-occupied property owners should

         19  become liable for slip and falls occurring on their

         20  abutting sidewalks.

         21                 I would like to commend this

         22  Committee for examining this important issue and

         23  legislative alternatives in the hopes of reducing

         24  costs to the City, and most importantly, reducing

         25  the number of injuries that occur.
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          2                 And I would like to thank you for the

          3  opportunity to address the Committee today.

          4                 CHAIRPERSON LIU: Thank you, Mr.

          5  Comptroller.

          6                 Are there any questions from my

          7  colleagues in the Council?

          8                 COUNCIL MEMBER MARTINEZ: Mr. Chair?

          9                 CHAIRPERSON LIU: Council Member

         10  Martinez.

         11                 COUNCIL MEMBER MARTINEZ: Thank you,

         12  Comptroller, for being here.

         13                 How big is the backlog right now for

         14  City claims?

         15                 DEPUTY COMPTROLLER CASTELL: (Not

         16  identified for the record.) There's about, from what

         17  I understand, about 40,000 cases that are currently

         18  backlogged into lawsuit, but this includes all types

         19  of claims.

         20                 COUNCIL MEMBER MARTINEZ: Do you have

         21  specifics in terms of sidewalks?

         22                 DEPUTY COMPTROLLER CASTELL: We don't

         23  have specific by claim type, no.

         24                 COMPTROLLER THOMPSON: And we can't

         25  break it out?
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          2                 DEPUTY COMPTROLLER CASTELL: I don't

          3  know if there's a way of breaking it out.

          4                 COMPTROLLER THOMPSON: Right now they

          5  don't have them broken out separately, we'll see if

          6  there's any way that that can be done for the

          7  Council.

          8                 COUNCIL MEMBER MARTINEZ: Okay, thank

          9  you.

         10                 CHAIRPERSON LIU: Thank you.

         11                 A question from Council Member

         12  Koppell.

         13                 COUNCIL MEMBER KOPPELL: Thank you.

         14                 Mr. Comptroller, thank you for coming

         15  today and thank you for the work of your office I

         16  know in trying to protect the City.

         17                 I note with interest your suggestion

         18  that if we make the property owner responsible, and

         19  exempting the one-, two-, and three-family property

         20  owners that perhaps the City should be secondarily

         21  liable, and as you know, I have a bill which is also

         22  the subject of this hearing that would do that. But

         23  you say it should only be secondarily liable if it

         24  was not made a party to every lawsuit filed, and I

         25  know that Mr. Cardozo, in response to my suggestion
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          2  about secondary liability made a big point about the

          3  cost to the City of having to appear in these

          4  lawsuits.

          5                 While I don't necessarily agree with

          6  him, I'm intrigued by your suggestion that somehow

          7  they could be secondarily liable but not be involved

          8  in every lawsuit, and I was wondering, you don't

          9  have to answer this now if you don't have it at your

         10  fingertips, but I'd be interested to hear from you

         11  or from your Council as to how that could be

         12  arranged.

         13                 COMPTROLLER THOMPSON: Okay, and we'd

         14  be happy to get that back to the Council. It is

         15  clear that the one thing you are attempting to do is

         16  to reduce backlog in a number of ways, at the same

         17  point you'd like to make sure that individuals are

         18  still protected. So we'd be happy to get back to the

         19  Council, and get back to you, Councilman, and I know

         20  that you have a bill that's introduced, I believe it

         21  doesn't exempt the one to three families, but it

         22  does look at secondary coverage from the City's

         23  point of view. We'd be happy to get that back to

         24  you.

         25                 COUNCIL MEMBER KOPPELL: I want to
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          2  say, as some people here know, this bill is actually

          3  something that I suggested for many years in the

          4  State Legislature, I'm pleased that the City doesn't

          5  feel that you need to impose this liability on one-,

          6  two- and three-family home-owners, given that the

          7  position of the City, I want to say, Mr. Chairman, I

          8  would request right now that my bill be amended to

          9  eliminate the liability of one-, two- and

         10  three-family home-owners, but to maintain the

         11  liability of other property owners as primary with

         12  secondary liability by the City.

         13                 So, I have certainly no interest in

         14  including one-, two- and three-family home-owners if

         15  the City is willing to continue to bear that

         16  responsibility, and you said it, Mr. Cardozo had

         17  said it, the Mayor said it in his bill, so let's

         18  eliminate that and take my bill as imposing

         19  secondary liability on the City with respect to the

         20  non-one, two- and three-family, with one, two and

         21  three family they would continue to be primarily

         22  liable, and if you can tell me a way of doing that

         23  and reducing the administrative cost which would be

         24  there to some extent if the City remained

         25  secondarily liable, we'd be happy to entertain that.
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          2                 COMPTROLLER THOMPSON: Okay. Thank

          3  you, Councilman.

          4                 CHAIRPERSON LIU: Thank you. And a

          5  question from Council Member Recchia.

          6                 COUNCIL MEMBER RECCHIA: Good

          7  afternoon, Mr. Comptroller.

          8                 COMPTROLLER THOMPSON: Councilman.

          9                 COUNCIL MEMBER RECCHIA: I asked the

         10  City to leave their charts but they chose not to,

         11  and I'm really disturbed by that because there were

         12  some questions I wanted to ask your office. But I

         13  guess they realized that their charts were wrong so

         14  they ran them out of here. That's the only thing I

         15  can believe why.

         16                 But just let me ask you something, in

         17  your testimony you feel that the maps are not

         18  sufficiently clear, correct?

         19                 COMPTROLLER THOMPSON: Yes. I believe

         20  they could be clearer and more specific.

         21                 COUNCIL MEMBER RECCHIA: Okay, how?

         22  Because when you look on a map, they have the ledger

         23  which comes with the map which shows the sidewalk or

         24  if there's a hole, or, you know, raised sidewalk,

         25  there are different categories, and the addresses
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          2  are right on the map, okay? So, if you're saying

          3  that somebody fell in front of 1 Madison Avenue, and

          4  you look on the map for Madison Avenue, look for the

          5  address, and if there is a defect in front of there

          6  and if it shows a cracked sidewalk, but the person

          7  is claiming a raised sidewalk, I don't understand, I

          8  mean, you know --

          9                 COMPTROLLER THOMPSON: The maps

         10  indicate defects, they don't indicate levels of

         11  severity. So, you can also look at --

         12                 COUNCIL MEMBER RECCHIA: Well, whose

         13  to make the decision of the levels of severity? I

         14  mean, you know, everybody has a different idea of

         15  the level of severity.

         16                 COMPTROLLER THOMPSON: Well, it would

         17  probably make sense to look at some type of

         18  uniformed training and standards for that, that

         19  would make things easier across the board for

         20  everyone to understand that.

         21                 COUNCIL MEMBER RECCHIA: Okay, now,

         22  when we settle claims in court, are you part of that

         23  process?

         24                 COMPTROLLER THOMPSON: We have to

         25  approve all settlements so we wind up as part of
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          2  that.

          3                 COUNCIL MEMBER RECCHIA: And during

          4  that process the Comptroller's Office sits there

          5  with Corporation Counsel, correct?

          6                 COMPTROLLER THOMPSON: Yes.

          7                 COUNCIL MEMBER RECCHIA: Okay. And,

          8  so, you're privy to all the negotiations?

          9                 COMPTROLLER THOMPSON: Yes, sir.

         10                 COUNCIL MEMBER RECCHIA: Okay.

         11                 COMPTROLLER THOMPSON: Sorry for the

         12  nodding of the head.

         13                 COUNCIL MEMBER RECCHIA: No, no.

         14                 So, you have to agree to the

         15  settlement with the City?

         16                 COMPTROLLER THOMPSON: Yes, we have to

         17  approve all settlements.

         18                 COUNCIL MEMBER RECCHIA: And the

         19  procedure you have today, was that the procedure

         20  that's been in line for all these years?

         21                 COMPTROLLER THOMPSON: No, I think

         22  particularly when you look at sidewalk settlements,

         23  I think over the last four to five years there has

         24  been, at least from my office's perspective, there's

         25  been a change following the Price Waterhouse
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          2  recommendation.

          3                 In fact, what we've attempted to do

          4  is to craft early settlements, and with more than

          5  half of the slip and falls or trip and falls, we've

          6  been able to do those early before there is serious

          7  litigation or before it really goes to court, we've

          8  been able to reduce the amount that the City has

          9  paid out by doing that.

         10                 COUNCIL MEMBER RECCHIA: Okay. No

         11  further questions.

         12                 CHAIRPERSON LIU: Thank you. And

         13  questions from Council Member Fidler.

         14                 COUNCIL MEMBER FIDLER: I know I

         15  promised you I wasn't going to ask.

         16                 COMPTROLLER THOMPSON: I thought you

         17  weren't going to be here.

         18                 COUNCIL MEMBER FIDLER: Yes. The next

         19  witnesses can take comfort in the fact I'll be at

         20  BSA by 2:00.

         21                 One of the issues that I think was

         22  largely discussed before you came in was what the

         23  actual purpose of the Big Apple bill is, and whether

         24  or not it's to give the City serious notice, real

         25  descriptions of the defects, or whether it's really
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          2  the cut-off tort claims against the City of New

          3  York. And, frankly, those of us in the Council tend

          4  to believe that it's the latter, especially since

          5  the idea was first presented to us by Mayor

          6  Bloomberg in the Blue Room as one of the ways he was

          7  seeking to close the budget gap. And I guess that's

          8  why we make that logical connective.

          9                 My question for you is this: Let's

         10  say you do get boxes of these new forms that tell

         11  you that this defect is three inches and it's a

         12  raised sidewalk, this one's an inch and a half and

         13  it's a crack, what are you going to do with that

         14  information, assuming that someone at DOT or the

         15  Corp Counsel has the time to analyze what will now

         16  be 100 boxes of these new forms; what's the criteria

         17  by which you're going to prioritize them? What makes

         18  you say that this two-inch raised sidewalk is a more

         19  serious defect, more likely to cause an accident or

         20  an injury to someone than this half-inch hole that

         21  someone's heel gets stuck in and can cause the

         22  injury we saw earlier where a woman broke her hip

         23  and cost the City a half a million dollars?

         24                 DEPUTY COMPTROLLER CASTELL: Well, I

         25  think the criteria has to be from the DOT
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          2  perspective where the claims are being filed, and

          3  we're looking at the entire City, but we don't have

          4  claims filed from throughout the City in equal

          5  numbers, they tend to be concentrated in two

          6  boroughs, Brooklyn and Manhattan tend to have more

          7  sidewalk defects filed than any other boroughs, and

          8  even within those boroughs, the particular locations

          9  where you have more defects filed than the rest of

         10  the borough.

         11                 For example, Staten Island has very

         12  few sidewalk lawsuits filed, because people tend to

         13  drive their cars to the stores, as opposed to

         14  downtown Brooklyn or 42nd Street Grand Central area.

         15                 One of the things that DOT needs to

         16  do is look at where the claims are being filed, and

         17  focus and prioritize their repair program in those

         18  areas.

         19                 COUNCIL MEMBER FIDLER: Well,

         20  certainly you don't need these new forms to do that.

         21  I mean you have these maps which look to me to be

         22  City block and lot maps by and large. I mean,

         23  someone could scan those into the computer, I mean

         24  the map that was presented to us with that photo

         25  this morning showed 16 separate notations on that
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          2  City block. I mean, someone could type in 16.

          3                 But my understanding from Mr. Cardozo

          4  was they were looking for qualitative differences,

          5  not just notices of location, but it would seem that

          6  these maps very much provide notice of location. But

          7  an opportunity for Commissioner Weinshall of DOT to

          8  evaluate qualitatively this defect versus that

          9  defect so we can, quote, allocate City resources

         10  most effectively to fix that defect.

         11                 How would these new forms do that,

         12  and what criteria could possibly be meaningful? I

         13  just don't see it.

         14                 COMPTROLLER THOMPSON: I think you're

         15  looking at combination, not location, but you're

         16  also looking at a combination of severity of

         17  situation, and does it make sense, when you say if

         18  someone looks at it, well it becomes in the City's

         19  best interest to do that, to prioritize both based

         20  on severity, as well as location and kind of overlap

         21  those things.

         22                 Do we think that it will in fact

         23  create at least better situations or create better

         24  focus on the part of DOT? Perhaps. Can it make the

         25  situation more difficult or worse? It should not.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            176

          1  COMMITTEE ON TRANSPORTATION

          2  So, I think that as far as, and, no, we haven't seen

          3  the forms that the City presented, it isn't to say

          4  that we necessarily share every opinion that the

          5  City Administration, the Mayor's Office or

          6  Corporation Counsel shares, we do think it will

          7  create a better situation though.

          8                 COUNCIL MEMBER FIDLER: All right. I

          9  will just say this, that I honestly think that it's

         10  frequently the smaller defect that causes the more

         11  serious injuries, more likely to cause an injury,

         12  and obviously, you know, a large defect we need to

         13  fix because, you know, you don't want the City to

         14  become run down and broken up and whatnot, and

         15  clearly, we don't have the money to fix them all.

         16  So, it becomes clearer and clearer to those of us

         17  sitting on this side of the table, that the purpose

         18  of the Big Apple bill is to frustrate the rights of

         19  injured people to come and sue the City of New York

         20  for redress in their grievance, because it frankly

         21  doesn't really do anything. And there is no viable

         22  criteria, by which one can look at any form or any

         23  map and say that someone is more likely to get hurt

         24  here than there, and even if we were, we don't have

         25  the money to fix them all anyway.
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          2                 I'm not saying that's your state of

          3  purpose, but that's how it looks over here.

          4                 COMPTROLLER THOMPSON: I can

          5  understand how it might look from that side of the

          6  table, I will tell you that from my office, and in

          7  my being here, it is not just to look and protect

          8  the fiscal integrity of this City, but the

          9  individuals who occupy this City also. So, it is

         10  looking to present a balance, at the same point

         11  never forgetting in fact that they are not numbers,

         12  we represent people, and we all happy to represent

         13  the same constituents.

         14                 So, I wouldn't say that, no, it is an

         15  attempt to get the City off the hook, if you will,

         16  it is in fact to try and do things in a better sense

         17  to create some balance there.

         18                 DEPUTY COMPTROLLER CASTELL: As the

         19  Comptroller testified, one of the problems is also a

         20  lack of definition as to what a danger is, what an

         21  obstruction is, what a defect is, and one of the

         22  things that the City Council should consider is

         23  standardizing those terms and defining those terms

         24  so that everybody is looking at it and you don't

         25  have one survey going out this year and sort of
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          2  listing defects in a different survey going out next

          3  year with different sort of objective criteria

          4  listing another set of defects, so standardizing

          5  those terms is very important, and I'm not sure that

          6  was discussed earlier with Mr. Cardozo's testimony,

          7  but the Comptroller actually did mention that in his

          8  testimony.

          9                 CHAIRPERSON LIU: Thank you. And the

         10  final question from Council Member Sears.

         11                 COUNCIL MEMBER SEARS: Thank you, and

         12  it's good to see you again.

         13                 COMPTROLLER THOMPSON: It's good to

         14  see you.

         15                 COUNCIL MEMBER SEARS: We had some

         16  numbers earlier in the morning about the backlog,

         17  47,000 cases, tort cases, and 26 percent of the

         18  backlog, which are 12,000 cases, are sidewalk cases.

         19                 Now, I know that we're dealing with a

         20  sidewalk issue, but my question to you is, of the

         21  35,000 cases that are in a backlog, are you looking

         22  at what is the second highest percentage? If 26

         23  percent, I would assume, is the highest, what is the

         24  second highest, because obviously those tort cases

         25  can come from many areas, they can come from health,
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          2  they can come from buses, they can come from all

          3  kinds of things.

          4                 DEPUTY COMPTROLLER CASTELL: Well, the

          5  three areas, the largest areas for the City are

          6  sidewalks, then it's police, the New York City

          7  Police Department and then the Health and Hospitals

          8  Corporation.

          9                 The Health and Hospitals Corporation,

         10  the number of claims are not that great, but the

         11  dollar amount is --

         12                 COUNCIL MEMBER SEARS: The dollar

         13  amount is very huge, I know. So are they under any,

         14  doing any study as to exactly the percentage of

         15  those cases?

         16                 DEPUTY COMPTROLLER CASTELL: I'm

         17  sorry?

         18                 COUNCIL MEMBER SEARS: Is there any

         19  study being done by your office or elsewhere as to

         20  exactly what the percentage of that is?

         21                 DEPUTY COMPTROLLER CASTELL: At this

         22  point we are working with some of those agencies.

         23  We've begun to do some work with the Department of

         24  Transportation, we have begun to do some work with

         25  the Health and Hospitals Corporation and trying to
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          2  see basically risk management efforts, to try to see

          3  where we can reduce the severity and number of

          4  claims.

          5                 COUNCIL MEMBER SEARS: Okay, because

          6  the reason I asked that is this whole issue is about

          7  reducing tort cases and also of saving the City a

          8  great deal of money. So, obviously there's a large

          9  percentage diversified that encompasses tort cases,

         10  which means to look at one aspect and not the rest

         11  is almost like putting the cart before the horse.

         12                 COMPTROLLER THOMPSON: Correct. No, we

         13  are looking at other areas and working with

         14  agencies, as well as on the settlement side, to

         15  craft ways that things can be done quicker, the same

         16  way that we crafted early settlement in trip and

         17  falls, we're looking to do the same thing in other

         18  areas also, as well as from the risk management

         19  side, looking at agencies and identifying areas

         20  where they can make correction to prevent those

         21  situations from occurring, so we can in fact save

         22  the City. So, yes, we are looking at those areas

         23  also.

         24                 COUNCIL MEMBER SEARS: Thank you.

         25                 Thank you, Mr. Chair. I'm going to
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          2  get back to another Committee meeting.

          3                 CHAIRPERSON LIU: Thank you, Council

          4  Member Sears.

          5                 Thank you very much, Comptroller, for

          6  your time.

          7                 COMPTROLLER THOMPSON: Thank you, Mr.

          8  Chairman.

          9                 CHAIRPERSON LIU: I'd like to ask

         10  State Senator Toby Stavisky to join us at the

         11  witness table.

         12                 And immediately after Senator

         13  Stavisky testifies, we will have to take a

         14  ten-minute recess of this Committee, and right after

         15  that ten-minute recess I'd like to ask the

         16  representative from Borough President Virginia

         17  Fields Office to come up and testify, and then we

         18  will have a panel to follow that, the first panel

         19  being Laura Van-LaRusso, Frieda Zames, and Paulette

         20  Attie.

         21                 Senator, it's a pleasure to have you

         22  in these Chambers.

         23                 SENATOR STAVISKY: Thank you for

         24  giving me the opportunity to comment on Intro. 192

         25  and then 193.
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          2                 Let me skip over parts of my written

          3  testimony in the interest of time.

          4                 I believe that we walk on the

          5  sidewalk, cross the street or drive on a highway

          6  there is an implied warranty of habitability.

          7                 People assume the street surface to

          8  be hazard-free. It is the City's obligation to fill

          9  potholes and maintain its streets in a safe

         10  condition. We recognize that when a defect exists,

         11  the City must have prior notification, but it is the

         12  City's obligation to make repairs in a timely

         13  manner.

         14                 Can you imagine my constituents

         15  crossing Queens Boulevard with a ruler to measure

         16  the heighth, width and depth of a pothole. Since

         17  these proposals would require separate letters of

         18  notification and separate measures for each defect,

         19  can you imagine anyone, but especially the elderly

         20  or the disabled, can you imagine them making

         21  multiple measurements and how many accidents will

         22  occur as a result?

         23                 There was an interesting story in the

         24  New York Sun today, and it described some of the

         25  information that was incorrect concerning the

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            183

          1  COMMITTEE ON TRANSPORTATION

          2  Mayor's anecdotal reports.

          3                 I will not repeat what I say here,

          4  I'm going to skip in my testimony because I do refer

          5  to them, and in each case the City was held liable,

          6  but the facts were not exactly the way the Mayor

          7  presented them.

          8                 And then the Mayor's article, and I

          9  have it with me, this article appeared in one of our

         10  community newspapers that Council Member Liu and I

         11  are very familiar with in Queens, and the headline

         12  says, "Getting Rid of the Tort Tax."

         13                 Now, the Mayor's article talked about

         14  tort awards, but ignored average pay-outs to

         15  victims. The amounts only increased because the City

         16  is finally settling old claims, and reducing heavy

         17  backlogs that have clogged the court calendars for

         18  years.

         19                 In the last ten years the average

         20  pay-out for sidewalk claims is down by more than

         21  one-third. Price Waterhouse, and I know Council

         22  Member Liu is familiar with Price Waterhouse, they

         23  were the City's own consultants and they reported on

         24  the backlog of cases and urged the City to

         25  investigate claims more promptly, settle the cases
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          2  where the City knew it was liable, and litigate the

          3  cases in which the City felt there was no merit, and

          4  yet, this report has apparently been ignored.

          5                 Who would be at risk if Intro. 192

          6  was enacted? The elderly, the disabled and those who

          7  walk down the street, just about everyone.

          8                 There are frivolous claims against

          9  the City, and I would encourage the Corporation

         10  Counsel to move to dismiss those cases and seek to

         11  obtain a summary judgment.

         12                 In addition, I hope that the judge

         13  finds both the plaintiff and the attorney, as well

         14  as bring sanctions against the lawyers for frivolous

         15  claims.

         16                 I also have major reservations about

         17  193. The measure would relieve the City of liability

         18  and place the burden on multiple dwellings,

         19  including condominium, cooperatives, commercial

         20  structures and not-for-profit enterprises, such as

         21  religious institutions and senior centers, causing

         22  their already exorbitant liability insurance to

         23  skyrocket.

         24                 Many of these institutions face

         25  cutbacks in funding and an increase in insurance
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          2  premiums could cause them to close.

          3                 My last conclusion is that the

          4  simplest way to resolve this dilemma is to fix the

          5  streets.

          6                 Thank you very much.

          7                 CHAIRPERSON LIU: Thank you, Senator

          8  Stavisky, for joining us this afternoon.

          9                 COUNCIL MEMBER KOPPELL: Mr. Chairman.

         10                 CHAIRPERSON LIU: Council Member

         11  Koppell has a question?

         12                 SENATOR STAVISKY: Yes, Council

         13  member.

         14                 COUNCIL MEMBER KOPPELL: No, I don't

         15  have a question, I just want to welcome Senator

         16  Stavisky, who is a friend of my of more years

         17  standing than either one of us will admit, and say

         18  how I'm pleased to have her testify here in the

         19  Council.

         20                 SENATOR STAVISKY: And I thank you for

         21  your hospitality, as well as the other members of

         22  the Council, including my Councilman John Liu.

         23                 CHAIRPERSON LIU: I have the honor of

         24  representing the Senator in the City Council.

         25                 SENATOR STAVISKY: Thank you.
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          2                 COUNCIL MEMBER KOPPELL: We have the

          3  pleasure of going to school together.

          4                 SENATOR STAVISKY: Not only did

          5  Council Member Koppell and I go to high school

          6  together, by our children, his children and my son,

          7  we all went to same -- and Council Member Liu, we

          8  all went to the same school.

          9                 CHAIRPERSON LIU: Thank you.

         10                 I would like to beg the public's

         11  patience, we have to take a ten-minute break right

         12  now, immediately after which we will hear from the

         13  representative of Borough President Virginia Fields,

         14  and immediately after that person, I'll ask a panel

         15  to join us at the witness table. That panel will

         16  consist of Laura Van-LaRusso; Frieda Zames; Paulette

         17  Attie; and also one additional person, Irina

         18  Saltykov.

         19                 Thank you very much, and we will

         20  reconvene in exactly ten minutes.

         21                 (Recess taken.)

         22                 CHAIRPERSON LIU: Thank you for

         23  indulging us with a ten-minute break. I would like

         24  to ask Denise Outram from Virginia Fields' Office to

         25  come give us comments, if she's still here.
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          2                 Okay, welcome.

          3                 MS. OUTRAM: Good afternoon. Thank

          4  you, Chairman Liu, for allowing Borough President to

          5  give her comments today at the hearing.

          6                 My name is Denise Outram. I'm General

          7  Counsel to Manhattan Borough President C. Virginia

          8  Fields. I'm here today to present comments by the

          9  Borough President regarding the Mayor's tort reform

         10  legislation, Intro. 192.

         11                 The Borough President thanks the

         12  Transportation Committee for the opportunity to

         13  offer her comments to you today.

         14                 As some of you may be aware, the

         15  Borough President immediately took issue with the

         16  proposal following the Mayor's announcement last

         17  May. While maybe well intentioned, the Borough

         18  President believes the proposal places an undue

         19  burden on our citizens and neglects many other

         20  salient issues surrounding this topic.

         21                 Current law already requires 15 days

         22  prior notice of a sidewalk defect before any

         23  liability can be imposed on the City.

         24                 To assist pedestrians in this

         25  notification requirement, the Big Apple Pothole and

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            188

          1  COMMITTEE ON TRANSPORTATION

          2  Sidewalk Protection Committee established a mapping

          3  service that would give the City notice of hazardous

          4  walking conditions.

          5                 A professional mapping company

          6  identifies the defects in sidewalks and crosswalks

          7  on every street in every street in every borough of

          8  our City, and Big Apple gives the maps to the

          9  Department of Transportation.

         10                 This method of notification has been

         11  in effect since the early 1980s and repeatedly

         12  sanctioned over the years by our City and State

         13  courts, including New York State Court of Appeals.

         14                 Under Intro. 192, however, no one

         15  could use those maps any more. Instead, individual

         16  New Yorkers, mostly neighborhood residents and small

         17  business owners, would have to send a separate

         18  letter for every single defect or pothole.

         19                 We were even more surprised to learn

         20  that these citizens will be required to report with

         21  depth and height as well as the distance from the

         22  curb line or the building line and the distance and

         23  direction from the easily identifiable landmark in

         24  the proximity of the condition.

         25                 The Borough President believes the
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          2  proposed amendment places a tremendous burden on the

          3  average citizens, particularly the elderly, who are

          4  even more vulnerable to sidewalk defects. They are

          5  the people most likely to fall, and the people most

          6  likely to be seriously injured.

          7                 In fact, any New Yorker going to

          8  work, shopping, picking up children, et cetera, will

          9  be at greater risk. It is unrealistic and unfair to

         10  expect our every day citizens to act as City

         11  inspectors, and to leave those who get injured with

         12  no remedy at all, if they are unable to carry out

         13  these burdensome responsibilities.

         14                 Rather than making it harder for

         15  citizens to be justly compensated for injuries

         16  sustained as a result of hazardous conditions, the

         17  Borough President encourages the City to survey our

         18  streets more often to identify and repair defects as

         19  expeditiously as possible, thereby reducing the

         20  opportunity for these kinds of accidents to occur.

         21                 And good records should be kept of

         22  sidewalk conditions. This is indeed the most

         23  cost-effective savings measure of all.

         24                 And speaking of cost savings, there

         25  are some additional measures that Borough President
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          2  Fields believes would serve to reduce the amounts

          3  being paid out by the City.

          4                 First, City attorneys have over many

          5  years gained an unfortunate reputation of refusing

          6  to settle claims early, even those with

          7  unquestionable merit. Instead, they often wait until

          8  the eve of trial to settle which can be some years

          9  later. Past Administrations have put off paying

         10  claims to keep costs down, but the reality is, the

         11  longer a case is dragged out, the more it costs the

         12  City in the end.

         13                 While we are aware that the City has

         14  undertaken some early settlement initiative, these

         15  initiatives should be taken on more aggressively.

         16                 Second, we need to make individual

         17  City agencies more accountable for their own claims.

         18  This is especially true for those agencies that have

         19  a higher number of claims due to their action or

         20  inaction. Since these payments come out of the

         21  general fund, there is no incentive on the part of

         22  individual City agencies or hospitals to make

         23  changes in practices and procedures.

         24                 For example, the New York City Health

         25  and Hospitals Corporation, where medical malpractice
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          2  cases cost the City over $150 million in Fiscal Year

          3  2000, makes them the highest source of personal

          4  injury claims.

          5                 Many of these cases are very similar

          6  claims - brain damaged babies, mental retardation,

          7  failure to treat, monitor or properly manage. The

          8  City must be vigilant in its efforts to undertake

          9  risk management, getting rid of incompetent doctors,

         10  and learning why these same type of cases occur over

         11  and over again. This, too, would save the City

         12  millions.

         13                 Police misconduct has also cost the

         14  City millions of dollars. To make the Department

         15  more accountable, Borough President Fields fully

         16  supports incorporating police action claim

         17  information into the successful COMSTAT program and

         18  she has urged Police Commissioner Kelly to implement

         19  this.

         20                 These are all measures I believe

         21  should be a significant part of any tort reform

         22  proposal. Instead of placing additional burdens on

         23  our citizens, the City should practice better risk

         24  management and accountability procedures to reduce

         25  the number of claims generated.
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          2                 That's where real tort reform should

          3  begin. I therefore oppose the Mayor's proposed

          4  reform legislation, and I thank you very much for

          5  your attention this afternoon.

          6                 CHAIRPERSON LIU: Thank you very much

          7  for your comments on behalf of our Borough President

          8  here in Manhattan.

          9                 MS. OUTRAM: Thank you.

         10                 CHAIRPERSON LIU: Thank you.

         11                 I'd like to invite a panel of

         12  speakers to join us at the witness table.

         13                 We have Laura Van-LaRusso; Frieda

         14  Zames; Paulette Attie, who will be substituted by

         15  Hunter Skolnick; and Irina Saltykov.

         16                 Welcome, and thank you for your

         17  patience thus far.

         18                 Please proceed.

         19                 MS. VANN-LARUSSO: Chairman Liu, thank

         20  you for allowing me to testify before you and other

         21  members of the City Council today. My name is Laura

         22  Vann-LaRusso, I'm the Systems Advocate Community

         23  Liaison from the Brooklyn Center for Independence of

         24  the Disabled, a non-profit community-based center

         25  that supports and encourages self-advocacy and the
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          2  full integration of people with disabilities into

          3  their mainstream communities.

          4                 For the members of the disabled

          5  community navigating sidewalks and crosswalks

          6  throughout the City is dangerous and frustrating

          7  because of the vast number of defects that they

          8  pose, and a fall can cause serious injury that can,

          9  of course, mean longstanding medical consequences.

         10                 Uneven sidewalks and potholes can

         11  also cause serious damage to a person's motorized

         12  wheelchair, leading to costly repairs that are often

         13  not covered by insurance.

         14                 In terms of Intro. 192, regarding the

         15  notice requirements of sidewalk and crosswalk

         16  claims, it would only worsen the City's bureaucracy

         17  which would block injured persons from compensation.

         18                 If the person falls due to damaged

         19  sidewalks today, they can file a claim, unless he or

         20  she can prove the City has received prior written

         21  notice of the defect sidewalk or crosswalk's

         22  existence before the injury took place.

         23                 Now, under 192, the notice must be a

         24  personal letter, with actual measurements of the

         25  defect's length, with depth and distance from the
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          2  curb, and if the letter reports more than one

          3  defect, it does not count as notice.

          4                 In terms of Intro. 193, the second

          5  bill, seeks to take the City out of the business of

          6  sidewalk repair by shifting all responsibility for

          7  sidewalk accidents to the abutting property owner.

          8  The key concern here, as far as I'm concerned, is

          9  that the uninsured or underinsured landlord may

         10  neglect repairing the sidewalks, assuming that no

         11  one else will sue them. The City, in addition, will

         12  have little incentive to inspect sidewalks and

         13  require repair.

         14                 By passing 192 and 193, the rights of

         15  all New Yorkers, especially New Yorkers with

         16  disabilities, will be taken away by.

         17                 Establishing a lack of accountability

         18  on the part of storeowners and the City, there will

         19  be no legal means for people who fall.

         20                 As an advocate of the disabled

         21  community and a person with a disability myself, I

         22  may please urge you to consider the impact of these

         23  bills should they pass, and ask you instead to

         24  require the City to improve its efficiency in fixing

         25  dangerous sidewalks and street crossings. Please
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          2  reject these proposals.

          3                 Thank you for allowing me to come and

          4  speak with you today. Laura Vann-Larusso, Systems

          5  Advocate, Brooklyn Center.

          6                 CHAIRPERSON LIU: Thank you. We are

          7  now going to hear from Frieda Zames, and before you

          8  do so, Ms. Zames, let me just announce the next

          9  panel so that they can prepare to testify.

         10                 That would be Yolanda Albonilla; Lisa

         11  Smart; Alexander Wood; and Michael Godino.

         12                 Ms. Zames.

         13                 DR. ZAMES: All right, I am Dr. Frieda

         14  Zames, an officer of Disabled in Action, a civil

         15  rights organization, and of the Center for

         16  Independence of the Disabled in New York and

         17  Independent Living Center.

         18                 We urge you to reject Intro. 192 and

         19  Intro. 193, which would deprive New Yorkers with

         20  disabilities of access to court when they are hurt

         21  by sidewalk or crosswalk hazards.

         22                 The members of these organizations

         23  navigating sidewalks and crosswalks is often

         24  frustrating and dangerous, because of the number of

         25  defects and the obstacles they pose.
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          2                 A person with a visual disability

          3  might not even notice a defect which could result in

          4  an accident.

          5                 A fall can cause serious injury,

          6  especially if a disability makes it hard to protect

          7  oneself.

          8                 Also, a pothole or uneven sidewalk

          9  can ruin a motorized wheelchair or scooter, and the

         10  costly repairs often are not covered by insurance.

         11                 In fact, the constant pounding on the

         12  sidewalk that my scooter must endure as I travel

         13  around the City, is terribly destructive of it. Some

         14  people that must use wheelchairs and scooters have a

         15  visual disability in addition, which makes travel on

         16  defective sidewalks and crosswalks very dangerous.

         17                 Finally, many New Yorkers with

         18  disabilities have limited incomes and already cope

         19  with significant health costs. Intros 192 and 193

         20  would block access to court for sidewalk and

         21  crosswalk falls, creating a barrier that would have

         22  serious and adverse impact on New Yorkers with

         23  disabilities.

         24                 Intro. 192 regarding notice

         25  requirements to sidewalk and crosswalk claims, would
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          2  create a bureaucratic barricade that would block

          3  injured people from compensation.

          4                 Right now a person who falls cannot

          5  file a claim unless he or she can prove that the

          6  City received written notice of the pothole and its

          7  defect existence before the injury.

          8                 Under this bill, that notice must be

          9  a personal letter with actual measurements of the

         10  defect's length, width, depth and distance from the

         11  curb, and if the letter reports more than one

         12  defect, it doesn't count as notice.

         13                 This impossible notice scheme will

         14  create an insurmountable barrier for people with

         15  disability, senior citizens and others who are hurt

         16  because of dangerous conditions in crosswalks and on

         17  sidewalks.

         18                 Intro. 193 seeks to take the City out

         19  of the business of making sidewalk repairs by

         20  shifting all responsibility to sidewalk accidents to

         21  the abutting land-owner. Irresponsible landlords who

         22  are uninsured or underinsured may neglect fixing

         23  sidewalks, assuming that no one will bother trying

         24  to bring a claim against them.

         25                 And the City will have little
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          2  incentive to inspect sidewalk hazards and require

          3  repairs.

          4                 People who fall in front of such

          5  buildings will have no remedy under Intro. 193. It

          6  seems that the purpose of Intros 192 and 193 is to

          7  relieve the City of its appropriate responsibility

          8  of maintaining its sidewalks and cross walks, so

          9  that they are safe for all New Yorkers.

         10                 Instead of taking away the rights of

         11  New Yorkers, including New Yorkers with

         12  disabilities, the City should improve its efficiency

         13  in fixing dangerous sidewalks and street crossings.

         14                 We therefore urge you and your

         15  colleagues to get these ill-advised proposals.

         16                 And I would want to add one more

         17  thing Mr. Cardozo suggested, probably not seriously,

         18  that maybe we should repeal that '79 law.

         19                 CHAIRPERSON LIU: Thank you.

         20                 Hunter Skolnick for Paulette Attie.

         21                 MR. SKOLNICK: For Paulette Attie. Ms.

         22  Attie was here today. She wanted to speak before

         23  your Committee. She was injured back in 1992 walking

         24  on a sidewalk here in Manhattan on the west side.

         25                 When she heard about your hearing,
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          2  she contacted me, I was her attorney, and said that

          3  she felt very strongly about the proposed changes in

          4  the law, and how these changes may have affected her

          5  ability to bring her case and the injuries she

          6  sustained to seek recovery from the City.

          7                 She wanted to speak to you herself,

          8  but she had to get to a doctor's appointment at

          9  1:00, and it's been ten years since her accident and

         10  she's still seeing doctors for those same injuries.

         11                 Ms. Attie is a woman who has lived in

         12  Manhattan most of her life. She is an actress, a

         13  singer. She has appeared in soap operas, in movies

         14  and on stage. She was a very beautiful woman and her

         15  looks were her stock in her trade, as well as her

         16  voice.

         17                 When she was walking down the street

         18  in Manhattan one day, it was daytime, there was a

         19  section of sidewalk in front of a commercial

         20  building. This section of sidewalk had been in bad

         21  shape for quite some time. In fact, two years, or

         22  close to three years before the date of her

         23  accident, the City had actual knowledge of the

         24  defect, and we're not talking from a Big Apple map,

         25  we're talking about the City having gotten notice of
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          2  the defect and issued notifications to the abutting

          3  land-owner of the defect. Over the period of three

          4  years before her accident there was correspondence

          5  between the building owner, a commercial building

          6  owner, a not-for profit corporation, and the City of

          7  New York, back and forth as to who was going to fix

          8  the sidewalk.

          9                 Finally, three months before her

         10  accident the private land-owner, the not-for-profit

         11  organization, hired their own contractor to do the

         12  repairs, and during the course of three months over

         13  a winter the repairs were done very poorly.

         14                 Ms. Attie happened to be walking down

         15  that street, right in the area where the building

         16  owner identified the poor workmenship of their

         17  contractor which the City had also been put on

         18  notice of. And she tripped and fell, and she landed

         19  face first on an MTA grading on the sidewalk. Her

         20  face was crushed.

         21                 Thereafter, Ms. Attie was taken away

         22  to a hospital. She has had multiple surgeries which

         23  included skin grafts -- I'm sorry, bone grafts from

         24  her hip that had to be taken out so that they could

         25  rebuild her nose and her face.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            201

          1  COMMITTEE ON TRANSPORTATION

          2                 As a result of that surgery she

          3  developed infections and the surgeries broke down.

          4  She required extensive hospitalization and

          5  rehabilitation.

          6                 She had lost her hearing because she

          7  had to have antibiotics to treat the infections, and

          8  these antibiotics destroyed her hearing. This has

          9  not only affected her appearance, this affected her

         10  ability to work, this affected her life, and this is

         11  the way she's going to be the rest of her life.

         12                 If it wasn't for her ability to seek

         13  redress from the City of New York, she would be at

         14  the present time still on social services.

         15                 As a result of her injuries she was

         16  required to undergo multiple procedures and these

         17  were paid for by Medicare. She also received other

         18  social services.

         19                 Now after her case has finally come

         20  to trial with I would say after quite a bit of delay

         21  in the courts, she has at least been able to repay

         22  Medicare and Social Services for the money they paid

         23  out over the years. She also has something to help

         24  her live the rest of her life.  This is a woman who

         25  sustained very serious injuries. Her life was
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          2  destroyed. And with the changes in the law we're

          3  seeing here today, that are being proposed today,

          4  people like Ms. Attie will never see their day in

          5  court, and she wanted you to know how strongly she

          6  feels that this should not be done.

          7                 Thank you.

          8                 CHAIRPERSON LIU: Thank you. And now

          9  we have Irina Saltykov.

         10                 MS. SALTYKOV: Hi. I'm here to speak

         11  about this woman who is my mother. And I lost her in

         12  1998 when she was crossing the street and the bus

         13  was turning and she tried to step back to get away

         14  from the bus, and she tripped on the pothole and she

         15  was ran over by the bus.

         16                 This woman was a great part of my

         17  life and life of my two sons. We came to this

         18  country in 1988 and a couple of years after that my

         19  husband left me, so my two sons, since I had to work

         20  to support the family, my two sons were in care of

         21  my mother, and she took care of them, she took care

         22  of the house, she gave them all this great knowledge

         23  and love that she had. She was very educated woman.

         24  She was a professional back in Russia and so she had

         25  a lot to give them and they lost all of that, they
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          2  were very traumatized by that, and my son, he had

          3  trouble in school after this and all that because he

          4  had nobody to come home to after school, I was

          5  working and I had to work very hard to provide for

          6  the family.

          7                 So, this all happened, she could be

          8  with us for many years, she was 74 when it happened,

          9  she was fully healthy and capable woman and she

         10  could be with us for many years, but that's not what

         11  happened. And I ask you please not to approve this

         12  law that will allow for more situations like this,

         13  and I'm here just to make sure that other people

         14  wouldn't go through the pain and suffering that we

         15  went through with this event.

         16                 Thank you.

         17                 CHAIRPERSON LIU: Thank you.

         18                 I just have a quick question for Mr.

         19  Skolnick, which would be that, I want to thank the

         20  witnesses for waiting so long to give this Committee

         21  your comments.

         22                 Mr. Skolnick, under the Mayor's

         23  proposals, would there be no legal remedy in effect

         24  because the City would no longer have any liability

         25  for these claims?
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          2                 MR. SKOLNICK: Well, I think the issue

          3  you have to address here is under the Mayor's

          4  proposal would the notice requirement that the City

          5  is now going to -- are seeking, the specific forms,

          6  the specific type of defect, would those forms have

          7  been filled out on the City street? Possibly not.

          8  The issue before this panel is whether or not a vast

          9  majority of people like Ms. Attie, who just happened

         10  to be walking down streets, and in her case we were

         11  lucky to find out that the City actually had actual

         12  notice. The type of notice the City is saying they

         13  want here, but did nothing about it, really did

         14  nothing about it, and actually got into a letter

         15  writing fight between land-owner and the City as to

         16  who is going to fix it.

         17                 If the City is seeking some type of

         18  protection by these laws, what you're seeing is it's

         19  not going to make a difference, the City is not

         20  going to fix what they know about, and they argument

         21  that they will prioritize which is the important

         22  defect and which is not is really a baseless

         23  argument, and this is a prime example of that. They

         24  knew about it and this was a major thoroughfare here

         25  in the City. It was on Sixth Avenue and they did
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          2  nothing about the repair.

          3                 So, I would submit, yes, they

          4  probably would be limiting their liability in this

          5  situation and the recourse.

          6                 Another point I'd like to just

          7  address on that, during the litigation the City took

          8  the position that the Big Apple maps were inadequate

          9  and they had no notice, and that was one of the

         10  major defenses in the case. The typical argument

         11  that these are squiggles and we could never find out

         12  if this is a major defect or not. What they

         13  overlooked throughout the litigation, and it finally

         14  came out of court, is that they had a series of

         15  letters that put them on clear-cut notice of this

         16  defect, and they did nothing about it.

         17                 CHAIRPERSON LIU: I am very sorry to

         18  hear about what happened to Ms. Attie. Did Ms. Attie

         19  call you to ask you to come to this hearing?

         20                 MR. SKOLNICK: Excuse me?

         21                 CHAIRPERSON LIU: Did Ms. Attie ask

         22  you to come to this hearing this morning or this

         23  afternoon?

         24                 MR. SKOLNICK: No, I was coming with

         25  her, and I was sitting here, I wanted to watch her
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          2  testify, and when she left she asked me to please

          3  speak on her behalf.

          4                 CHAIRPERSON LIU: Okay. So, she had

          5  called you out of the blue telling you that she

          6  wanted to speak at this hearing?

          7                 MR. SKOLNICK: No, she did not call me

          8  out of the blue to say she wanted to speak at this.

          9  Not at all.

         10                 CHAIRPERSON LIU: Well, how did she

         11  find out about the hearing then?

         12                 MR. SKOLNICK: Well, she knew about it

         13  when her case had recently been coming up for trial,

         14  and was recently settled, and we were talking about

         15  this City was coming forward with proposals to limit

         16  her type of lawsuits and we were to keep her advised

         17  as to what was happening, and we did that.

         18                 CHAIRPERSON LIU: Thank you.

         19                 MR. SKOLNICK: You're welcome.

         20                 CHAIRPERSON LIU: I'd like to invite

         21  the next panel to join us. That would be Yolanda

         22  Albonilla; Lisa Smart; Alexander Wood; and Michael

         23  Godino, and announce the panel that will be

         24  following this panel, the following panel will be

         25  Jeff Lichtman; Russ Haven; William Smith; and Noah
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          2  Budnick.

          3                 Welcome. When it's your turn to

          4  speak, press the button so that the red light is

          5  off.

          6                 Yolanda Albonilla.

          7                 MS. ALPERT: Unfortunately, Yolanda

          8  had to go to work, so she asked me to speak on her

          9  behalf.

         10                 CHAIRPERSON LIU: Thank you.

         11                 MS. ALPERT: Thank you for having me.

         12  My name is Alise Alpert. I'm a nurse, and I employ

         13  Yolanda, and I had told her about what this proposal

         14  would do for people like Yolanda in her situation,

         15  so with that notice I will read to you her

         16  testimony. May I?

         17                 CHAIRPERSON LIU: Yes.

         18                 MS. ALPERT: My name is Yolanda Aguayo

         19  and I live at 345 East 101st Street. I am 56 years

         20  old and have three children and ten grandchildren.

         21                 My grandchildren, by the way, are all

         22  boys. They live in New York and Florida. My

         23  grandkids all go to school, one is 18. One youngest

         24  is 13 and he lives in Florida.

         25                 I work as a house cleaner and
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          2  sometimes a babysitter.

          3                 I fell on the sidewalk in 1995. We

          4  were at a fundraiser for the police because my

          5  brother is a detective.  We came back and stopped to

          6  buy something on Lexington Avenue. When I came out

          7  of the store, I didn't see any hole, but I tripped

          8  on a hole and fell. There was a broken bottle. When

          9  I put my hands out, I got cut.

         10                 I went to the hospital and they told

         11  me that my tendons and my nerves were cut. They told

         12  me that I had to stay in the hospital. I was there

         13  for a week, my hand was in a cast for three weeks.

         14  Then my hand was in a splint, and then I had to have

         15  therapy. It took about a year.

         16                 Now I still feel pain. It's not

         17  healed. It's not like it was before. It hurts when

         18  it rains and I will never have my hand back like

         19  before.

         20                 When I pick something up, I can't

         21  grab it like I could before. I got a settlement from

         22  the City and paid the hospital bills and everything

         23  else, I paid back Medicaid.

         24                 I don't think it's fair what the

         25  Mayor wants to do. I didn't want this to happen to
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          2  me. It happened. If you don't want it to happen, fix

          3  the sidewalks.

          4                 And this is her testimony, so if you

          5  have any questions for me?

          6                 CHAIRPERSON LIU: Thank you. We'll

          7  entertain questions after the panel completes its

          8  testimony.

          9                 Lisa Smart.

         10                 MS. SMART: Good afternoon. And thank

         11  you for the opportunity to come here today as a

         12  representative of Queens Independent Living Center,

         13  QILC. My name is Lisa Smart and I'm a volunteer

         14  systems advocate at QILC.

         15                 Queens Independent Living Center,

         16  Incorporated, is an organization directed by and for

         17  people with disabilities dedicated to advocacy,

         18  empowerment and universal access through education

         19  and activism.

         20                 As a systems advocate, it is my

         21  responsibility, as well as the responsibility of my

         22  colleagues, to identify and address systemic

         23  barriers for people with disabilities and put forth

         24  the inspiration and motivation to halt such barriers

         25  from taking place or changing the barrier that may
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          2  exist.

          3                 Today I'm here for the former. The

          4  two bills, Intro. 192 and Intro. 193, introduced by

          5  Councilman Liu, will create an undue burden on

          6  people with disabilities in all residents throughout

          7  the City, just so Mayor Bloomberg can balance the

          8  budget on the backs of its voting public.

          9                 The Mayor is a businessman and in

         10  that capacity one must do everything to cut excess

         11  costs in operating that business when he or she is

         12  over-budget.

         13                 However, because the previous

         14  administration cut the City's budget to the bare

         15  bones and did not hold the Department

         16  representatives accountable for the deterioration of

         17  public walkways, we are now faced with the fact that

         18  people become injured as a result of the blatant

         19  disrepair of City sidewalks and crosswalks.

         20                 The Mayor, rather than fix the

         21  ill-repaired system, wants to excuse the City from

         22  any responsibility to damages incurred by its

         23  walking public, as a result of damaged walkways.

         24                 Intro. 192 goes too far in placing

         25  the burden of responsibility of a damaged walkway
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          2  upon the public.

          3                 In our understanding of the bill, we,

          4  the general public, will have to always be

          5  responsible for reporting any defect we find on all

          6  walkways. Reason being, if we fall as a result of

          7  the hole or crack, we would have the burden to prove

          8  that the City had this particular defect on record

          9  prior to our fall.

         10                 Additionally, we must hope the defect

         11  was reported properly and that a hole was not

         12  reported as a crack or vice versa.

         13                 Intro. 193 removes the responsibility

         14  of the disrepair of the public sidewalk from the

         15  City and places that burden upon the small business

         16  owner.

         17                 Because Mayor Bloomberg prospered in

         18  his endeavors of the businessmen, he should not

         19  infer all businesses in New York City have had the

         20  same results. The facts of this matter are contrary

         21  to that.

         22                 Many of the businessmen of New York

         23  City are struggling and to repair a damaged sidewalk

         24  could be enough to put them out of business. Is this

         25  what we want? I don't think so.
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          2                 Additionally, why should a small

          3  business owner be forced to repair a sidewalk that

          4  has been ignored by the City. We, as representatives

          5  of the City, should be doing everything within our

          6  power to retain the small businesses, thus making

          7  the City congenial to its walking public.

          8                 It is for these reasons, and I'm sure

          9  the list goes on and on, that you, the Council

         10  members of New York City, should reject Intro. 192

         11  and Intro. 193.

         12                 This rejection will give the

         13  residents and visitors of this great City their

         14  right to recover damages incurred through the

         15  neglect of the public walkways.

         16                 We are a walking public, and should

         17  be as such -- and should as such be able to trust

         18  that the City maintain a safe walking environment

         19  and that we have the ability to retain any losses

         20  caused by neglect and complacency.

         21                 Again, thank you for the opportunity

         22  to share the views of QILC.

         23                 If you have any questions about this

         24  testimony, or seek assistance of an organization

         25  knowledgeable in the rights and responsibilities of
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          2  and for people with disabilities, please contact

          3  Mike Godino at 718-658-2526. Thank you very much.

          4                 CHAIRPERSON LIU: Thank you. And maybe

          5  now we'll hear from Mike Godino.

          6                 MR. GODINO: Hi. I guess that's me.

          7                 Councilman Liu, good afternoon,

          8  Council members. Thank you for the opportunity to

          9  come before you today.

         10                 I don't have any written testimony,

         11  Lisa was just kind enough to take care of that for

         12  me, but as an employee here in New York City, I work

         13  at the Queens Independent Living Center, I have the

         14  opportunity to travel daily in New York City, and I

         15  find that these two bills that have been introduced

         16  will create a problem for people such as myself who

         17  wear many hats. I am legally blind, I have multiple

         18  sclerosis, I suffer from many different daily, I

         19  want to call them problems, but they're not really

         20  problems, they're just, you know, little things that

         21  I deal with. One is imbalance, another one is low

         22  vision.

         23                 I'm at the Queens Independent Living

         24  Center. I am the Systems Advocacy Coordinator. I sit

         25  on the Board for the American Council of the Blind
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          2  of New York as their treasurer. I also sit on the

          3  board of the Council for Citizens with Low Vision

          4  International. From that you can infer that low

          5  vision plays a major part in my life. For us as the

          6  community to have to report every infraction that we

          7  find on a public walkway would create a serious

          8  burden upon all of us, because people, especially

          9  with low vision, do not have the opportunity to see

         10  the walkway they're walking on.

         11                 We often have to take special care in

         12  viewing, such as myself, where I'm walking and

         13  exactly what I'm stepping on.

         14                 I had an incident at the intersection

         15  of Archer and Sutphin Boulevard. I was in a bit of a

         16  rush, I wasn't paying total attention to what I was

         17  doing, I know that when you step off the cross --

         18  the sidewalk in the middle of the crosswalk there's

         19  a major grid that comes up through the pavement and

         20  I wasn't paying attention one day, I was in a hurry,

         21  my bus was across the street, I could see it. I

         22  misstepped, spun around, knew I was going down. At

         23  that point my balance is totally gone, the next

         24  thing I knew I was looking up at the sky. If anybody

         25  knows that intersection, it's a very busy
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          2  intersection, buses, trucks, cars, especially during

          3  rushhour in the morning.

          4                 So, because, yes, it was my fault,

          5  but I wasn't injured and I know that I fall. So,

          6  does my skinned knee cause me to take a lawsuit? No.

          7  I ruined a pair of pants, that's okay. But what if,

          8  like the lady prior to me, I was run over by a bus,

          9  who becomes responsible if I become seriously

         10  injured or even killed due to a fall that I take in

         11  a public walkway? If I can't turn to the City for

         12  which I am participating in paying taxes to, I

         13  should have some recourse. I don't believe that the

         14  City should be able to immunize themself against any

         15  recourse by the general public if they're injured.

         16                 And as said by Frieda Zames, I think

         17  that we should not only reject 192 and 193, but we

         18  should also revisit the law that was passed back in

         19  '79 and perhaps look to repeal the prior notice to

         20  an infraction on a walkway because we, as people

         21  with disabilities, are out there now.

         22                 As of 1990 we did pass the -- '92 --

         23  1990, we passed the ADA, and we, as people with

         24  disabilities, no longer have to be restricted and

         25  imprisoned in our homes, and we're out there
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          2  functioning in the public, and if we cannot see and

          3  report an infraction on a walkway, how can we hold

          4  the City responsible? Thank you very much for this

          5  opportunity.

          6                 CHAIRPERSON LIU: Thank you. And just

          7  as a matter of clarification, Ms. Smart had

          8  mentioned that I had introduced Intros. 192 and 193.

          9  As a matter of procedure, my name is on the

         10  introduction, but it is neither my initiative, nor

         11  my inclination, not making any comment about the

         12  merits of those two bills.

         13                 Thank you.

         14                 Any questions?

         15                 Thank you for your time this

         16  afternoon and this morning.

         17                 MR. GODINO: Thank you very much.

         18                 CHAIRPERSON LIU: I'd like to make a

         19  small correction to the panel. I'd like to ask the

         20  next panel to come up consisting of three

         21  individuals. Jeff Lichtman, Hugh Campbell, and

         22  Gregory Cerchione.

         23                 And the following panel will consist

         24  of Russ Haven, William Smith and Noah Budnick.

         25                 Welcome, and thanks for your patience
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          2  today.

          3                 MR. LICHTMAN: Thank you, Mr.

          4  Chairman.

          5                 My name is Jeff Lichtman. I'm the

          6  president of the New York State Trial Lawyers

          7  Association.

          8                 To my right is Mr. Hugh Campbell, one

          9  of my lawyers. The immediate president before me of

         10  the New York State Trial Lawyers, and to my left is

         11  Greg Cerchione, who is the President-elect of the

         12  Brooklyn Bar Association.

         13                 At the outset, good afternoon to all.

         14  Mr. Chairman, I thank you for this opportunity

         15  today. We all do, my colleagues and I. We've sat

         16  here through the day and we've listened and we've

         17  learned and we truly appreciate the manner in which

         18  this hearing has gone forward.

         19                 We've had an expression of ideas.

         20  We've had questions that have sought to probe the

         21  merits of the bill that are in the Committee, and I

         22  think at the end of the day all of us in this room

         23  have learned, and, in essence, the forum that we

         24  sought to achieve here in my mind has been

         25  accomplished. I thank you, Mr. Chairman.
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          2                 I have prepared remarks that are in

          3  front of you. They've been circulated, I need not

          4  read them to you. What I would prefer, if that's

          5  okay with everyone in the room, is to just address

          6  some of what we heard this morning and make myself

          7  and my two colleagues here available for any

          8  questions that you may have regarding the legal

          9  issues that have been presented.

         10                 At the outset, let's talk about the

         11  Big Apple Pothole Protection Corporation and prior

         12  written notice.

         13                 If we take a look at the last

         14  Comptroller's report for the Year 2000, which was

         15  given to us in the Year 2001, they make specific

         16  reference to prior notification, and the prior

         17  notification law that was passed back in 1980, and

         18  what it was designed to do. It was designed to limit

         19  and restrict, if not eliminate, cases being brought

         20  against the City for people back then falling and

         21  being injured. Make no mistake about it, 192 is

         22  seeking to accomplish the same exact thing. It's not

         23  to give adequate notice, because the City does not

         24  want notice. They want the elimination of cases

         25  being brought against them for people having been
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          2  injured on the sidewalk.

          3                 The notice that comes in the form of

          4  the maps, which has been some discussion today, we

          5  saw blow-ups, we saw charts, we saw 14 boxes of

          6  maps, maps that the Department of Transportation

          7  collects and shelves. They don't look at them, they

          8  don't review them, they used to number them, they

          9  don't use them to go out and inspect.

         10                 Just so you have a perspective,

         11  members of this Committee, the Big Apple Pothole

         12  Protection Corporation surveys the streets year-in

         13  year-out, updating, finding cracks, holes,

         14  obstructions.

         15                 I'm going to step up and show you

         16  just how specific we are, but understand, and I make

         17  the point, it costs the Big Apple Pothole Protection

         18  Corporation $350,000 to survey the sidewalks in the

         19  City of New York and I can't understand why the City

         20  of New York can't allocate the same resources, hire

         21  a map company and retrace our steps to see if the

         22  defective conditions exist.

         23                 Let me step up for one second.

         24                 Specificity, raised or uneven portion

         25  of sidewalk.
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          2                 Extended section of raised or uneven

          3  sidewalk, cracked sidewalk.

          4                 Extended section of cracked sidewalk.

          5                 Hole or hazardous depression.

          6                 Extended section of holes or

          7  hazardous depression.

          8                 Obstructions protruding from the

          9  sidewalk.

         10                 Extended section of obstruction

         11  protruding from the sidewalk.

         12                 Extended section of cracks and holes

         13  in sidewalk.

         14                 Deficiencies pertaining to metal

         15  doors and frames.

         16                 How much more specific can we be?

         17                 The curbs: Broken, misaligned,

         18  uneven.

         19                 Extended section of broken misaligned

         20  uneven curb for pedestrian crosswalks. Pothole or

         21  other hazard.

         22                 Extended section of potholes or other

         23  hazards.

         24                 And that's not good enough. We are

         25  not in the business of repairing sidewalks, ladies
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          2  and gentlemen. We are trial lawyers who represent

          3  people who have been hurt. And we sat and we

          4  listened to the Corporation Counsel talk about their

          5  inefficiency, their inability and their

          6  unwillingness to do the job they're charged with.

          7                 These maps have been finding their

          8  way to the Department of Transportation for 20

          9  years, and all they do is to serve a particular

         10  specific function; that is, meet the requirements of

         11  a 1979 law that provides a pre condition to any

         12  citizen making or seeking to make a claim, that's

         13  it, not trip, fall, sue, win. All it does is meet a

         14  pre condition that the City received written notice

         15  in a form that the Court of Appeals or the State of

         16  New York has said is reliable, adequate, and meets

         17  the four corners of the law that's passed.

         18                 What does that mean to the average

         19  person, your constituents? If they trip and they

         20  fall on a defective condition on a sidewalk, or God

         21  forbid, in a pothole, in a crosswalk and can't get

         22  up and get run over by a bus, what do they do?

         23                 They may contact an attorney, they

         24  may contact the Department of Transportation to see

         25  if the Department of Transportation has a letter or
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          2  a map that would have met the simple requirement of

          3  notice. It's a long way to fight City Hall to get

          4  what I heard today, the average pay-out, 20,000, by

          5  Mr. Thompson's account, if it's settled earlier,

          6  7,000. And more claims going down than up.

          7                 But what's the process? After you're

          8  hurt, and maybe there's a notation on that map, and

          9  by the way, if the notation on the map, in the area

         10  where you fell, is different than what caused you to

         11  fall, as Mr. Recchia pointed out, if you claim to

         12  have tripped on a raised sidewalk, and there's a

         13  hole in the location on that map, that is not prior

         14  written notice. It's specific to the hazard as set

         15  forth here in the ledger, and as required by the

         16  courts of the State of New York.

         17                 So, what's the process? You have

         18  notice. You serve a notice of claim on the City of

         19  New York, and what do you say in particular detail,

         20  and mind you, that notice of claim has to be served

         21  within 90 days of the happening of this accident.

         22  You can't wait, you can't think about it, it has to

         23  be served, a detailed description, how, where, why,

         24  when and what happens, with the type of specificity

         25  after it's happened that the Mayor would like to see
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          2  in 192 -- oh, please, can't you just see it? Can't

          3  you see all of us walking around town with rulers in

          4  our back pocket, bending down to protect our

          5  constituents? Are all of the City Council members

          6  going to go out to their district and walk the

          7  sidewalks and measure?

          8                 So, what happens? A notice of claim

          9  is served, and the City has an opportunity to

         10  investigate. They can call an individual down for a

         11  hearing without a lawyer, they can demand a physical

         12  examination of this individual by a doctor of their

         13  choosing, without a lawyer ever being involved, they

         14  can adjust, they can settle. If they follow what

         15  Price Waterhouse says and do it early, it will cost

         16  them a lot less in the long-run, we know that from

         17  what Mr. Thompson tells us, but they don't do that.

         18                 They go through that process and then

         19  they say no pay. Get a lawyer. Sue us.

         20                 Do you know, and I just read this in

         21  the paper, that 1990, the federal government,

         22  passing legislation for disabled people mandated

         23  that municipalities fix their sidewalks to make them

         24  wheelchair accessible, make those ramps. They didn't

         25  do it in '90, they didn't do it in '91, they didn't
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          2  do it in '92, they didn't do it in '93, and in '94

          3  those groups had to hire lawyers to sue the City.

          4  '94, '95, '96, '97, '98, sporadic ramps in the

          5  City. It wasn't until 2002, for $218 million, and a

          6  lot of tax money later, that the City decided to

          7  settle and do the right thing. That what it's like

          8  fighting City Hall, for the $20,000 that they're

          9  saying is breaking the bank. And what happens after

         10  that lawsuit is initially filed, the City will

         11  answer, the case will go into litigation, another

         12  physical examination, another deposition, and this

         13  notion that the City is just sitting back in a back

         14  room some place paying money. Why don't we ask them

         15  the statistics on how many cases that go to trial

         16  are won by the City?

         17                 Why, because it's not the map that

         18  rules, the citizens of this City, jurors, decide

         19  whether or not the City's conduct was reasonable or

         20  not. Did the defect exist for an unreasonably long

         21  period of time.

         22                 Jurors hold the City accountable to

         23  six months, a year, a year and a half, and was that

         24  defect sufficient to cause a trip? Because if it

         25  wasn't and it's deemed de minimus, as Mr. Koppell
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          2  pointed out this morning, it can be dismissed by a

          3  trial court, they come in with numbers and tell you

          4  that there's 736 million square miles of sidewalk,

          5  and there's 2,600 claims being adjusted every year.

          6                 The claims pay-outs are down, the

          7  notice of claims are down, that's in the

          8  Comptroller's report.

          9                 Just a few more minutes, if you

         10  please? 193 and 295. The City would like to shift

         11  the responsibility as the owner of the sidewalks,

         12  they have a non-delegable duty. Interesting enough,

         13  and it's strange how the public never gets to know

         14  what the law is, especially when we were talking

         15  this morning about the trees an the roots. Since

         16  1992, when the City again sought to limit, limit

         17  what they had to do about sidewalks, they shifted

         18  the responsibility to the abutting land-owners.

         19  Because in 1992 the Department of Transportation

         20  wasn't allocating its resources to fix the

         21  sidewalks, just like it wasn't in 1982, and just

         22  like it's not doing in 2002. So, they tell the

         23  adjacent land-owner, you fix it. You're responsible.

         24  And we can come out and inspect an issue of

         25  violation that will mandate you to fix it, and if
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          2  you don't, we'll fix it. We'll allocate the

          3  resources and charge you back. That has been on the

          4  books since 1992.

          5                 Now, I didn't hear from the

          6  Department of Transportation, but laws that are on

          7  the books have not been used, and I appreciate the

          8  grandmothers in Queens who have sidewalks being

          9  busted up because of trees. The City should fix

         10  those and fix them at their own cost.

         11                 39, 41 and 242, those bills that are

         12  now also in this Committee, deal with those issues

         13  and they should be dealt with those issues, because

         14  the responsibility is with the City. We pay taxes,

         15  they forget all about that, that we've been paying

         16  for this for 15, 20, 25, 30, I dare say 40 years,

         17  people in this room, our constituents- they want to

         18  pass the buck. They tried to do it in '92 to get

         19  things fixed, and they didn't even do that. They

         20  didn't even send the inspectors out to look to find

         21  the defects. They do nothing. $12 million, I'd love

         22  to see the whole budget, and how they allocate their

         23  resources.

         24                 So now that they haven't done their

         25  job to get the sidewalks fixed, now when someone
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          2  gets hurt they want everyone else to pay for it.

          3                 I have said publicly and I have said

          4  privately that the sharing of responsibility for our

          5  sidewalks is something that Mr. Koppell has

          6  expressed, and I have shared in theory the concept,

          7  how that works so that the City gets some benefit,

          8  that the land-owner is protected, and when it comes

          9  to defects, most importantly that injured people

         10  have a remedy, that's what I hope, that's what I

         11  hope we can achieve, and I would like to be a part

         12  of.

         13                 The organization, the members that I

         14  represent, the New York State Trial Lawyers have met

         15  individual Council people, and I ask that if this

         16  does become a discussion, that we can become part of

         17  it, because we would like to.

         18                 Having said that, if there are any

         19  specific questions, I'm happy to answer. I think

         20  everyone in the room knows what my position, my

         21  organization's position is on these issues. I think

         22  I share them with Mr. Campbell and Mr. Cerchione,

         23  who are both here to help with whatever inquiry

         24  you'd like to make.

         25                 CHAIRPERSON LIU: Thank you.
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          2                 Mr. Campbell, do you have any

          3  testimony for us?

          4                 MR. CAMPBELL: Well, actually I have

          5  no testimony, except for what you heard this

          6  morning. I did have a written testimony, but in the

          7  interest of time, I will forego the testimony. I

          8  think Mr. Lichtman very eloquently laid out our

          9  position and our point. I think that based on a lot

         10  of the information that I heard from the Council

         11  members this morning, I think a lot of the issues

         12  were adequately addressed. I just wanted to commend

         13  the City Council and this particular Committee for

         14  having this public hearing, because I think it's a

         15  very, very critical issue that affects the public in

         16  general, and I think it's an issue that will have a

         17  significant impact of the most vulnerable in our

         18  society, and I just want to commend you for a

         19  wonderful job just listening to what the public has

         20  to say.

         21                 CHAIRPERSON LIU: Thank you.

         22                 And Mr. Cerchione.

         23                 MR. CERCHIONE: Mr. Chairman, thank

         24  you very much. I have written prepared testimony,

         25  which also in the interest of time I will forego.
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          2  You have it before you. I would just like to thank

          3  you for the opportunity to appear on behalf of the

          4  Catholic Lawyers Guild of Brooklyn and the Brooklyn

          5  Bar Association. I thank you.

          6                 CHAIRPERSON LIU: Thank you. If you

          7  will be available for questions, we have some from

          8  Council Member Recchia.

          9                 COUNCIL MEMBER RECCHIA: No, I just

         10  want to set the record straight. This ledger that

         11  you show us, isn't that attached to every map that

         12  is filed with the City of New York?

         13                 MR. CERCHIONE: Yes, sir.

         14                 COUNCIL MEMBER RECCHIA: And with that

         15  ledger, when on the maps, is it very clear and

         16  legible to see each address on the map?

         17                 MR. LICHTMAN: Yes, sir.

         18                 COUNCIL MEMBER RECCHIA: I would have

         19  shown you but they took all the maps away. That's

         20  why I asked them to leave the charts, because that's

         21  what I wanted to make very clear, because on their

         22  copy they didn't make the addresses clear, okay?

         23                 MR. CAMPBELL: I just wanted to add

         24  one thing, that when the map and the ledger is in

         25  the City's favor, they will blow it up and bring it
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          2  to court to show that there is no defect, but before

          3  you they will show you the opposite.

          4                 COUNCIL MEMBER RECCHIA: Yes, that's

          5  why they went out of here with those products.

          6                 Also, do the New York State Trial

          7  Lawyers ever meet with the City to discuss the maps?

          8                 MR. LICHTMAN: Prior to the hearings?

          9                 COUNCIL MEMBER RECCHIA: No, no, I

         10  mean in years past?

         11                 MR. LICHTMAN: We did some time ago,

         12  as it related to the issue of prior written notice,

         13  not having to be proven at trial, just that it was

         14  established, when the maps would be attached to a

         15  summons and complaint.

         16                 COUNCIL MEMBER RECCHIA: Right.

         17                 MR. LICHTMAN: It was stipulated,

         18  however, that fell apart. For what reasons I don't

         19  know, but that was discussions that were held. We

         20  shouldn't make a big deal about the maps at trial

         21  because they're all recognized as providing a City

         22  with adequate prior written notice.

         23                 COUNCIL MEMBER RECCHIA: And in some

         24  cases, aren't there cases where you could work it

         25  out where you could sign a stipulation affidavit,
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          2  where you don't have to bring in the map, the Big

          3  Apple notice?

          4                 MR. LICHTMAN: Yes, in the vast

          5  majority of cases, the Corporation Counsel, if a

          6  case, for instance, is going to trial to stipulate

          7  to the map, under a situation where the map may not

          8  be as favorable as they like, they may not make it

          9  hard just because it's the rules of the game some

         10  time.

         11                 But understand that 95 percent of the

         12  cases that are brought against the City of New York

         13  for trip and falls are resolved through settlement

         14  based upon the Corporation Counsel and the

         15  Comptroller reviewing the map, the first thing that

         16  they do is to see the map if it establishes prior

         17  written notice.

         18                 COUNCIL MEMBER RECCHIA: And if the

         19  proper defect is not shown, am I correct in saying,

         20  in your experience, that they would not settle the

         21  case?

         22                 MR. LICHTMAN: Correct, because the

         23  prior written notice law was not complied with.

         24                 And if I may, something Mr. Cardozo

         25  said struck a chord with me, after hearing what
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          2  amounted to me to be that there's nothing we can do

          3  to fix the sidewalk, there's too many squiggles on

          4  the maps. It's unlikely that private citizens are

          5  going to mail in letters, because over the last 23

          6  years, they can't even account for a couple of them

          7  to talk to you about, maybe the notion that we do

          8  away with prior written notice is the solution to

          9  the problem.

         10                 COUNCIL MEMBER RECCHIA: A solution to

         11  their problems, but not the City's problem of these

         12  broken sidewalks.

         13                 Thank you.

         14                 CHAIRPERSON LIU: Thank you. Council

         15  Member Koppell.

         16                 COUNCIL MEMBER KOPPELL: The

         17  suggestion was made that the purpose of the notice,

         18  enhanced notice requirement, is to give the City

         19  more adequate notice so they can deal with the

         20  defect, suggesting that if they had this more

         21  elaborate notice, they would be able to better deal

         22  with the defect.

         23                 If that more elaborate notice that

         24  the bill calls for were required, do you think that

         25  the Big Apple Pothole Company would have the
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          2  resources to give notice to the City on all those

          3  defects?

          4                 MR. LICHTMAN: I think there's two

          5  intentions by the City of New York. Number one is to

          6  make it impossible to achieve prior written notice.

          7  Because citizens aren't going to do it, and the

          8  expense, man time and hours for a company to go out,

          9  first of all, and find a defect, let alone document

         10  in that kind of detail, like a notice of claim, I

         11  would suggest would be a financial, insurmountable

         12  task.

         13                 COUNCIL MEMBER KOPPELL: So, it's

         14  unlikely that the Big Apple Pothole company would be

         15  able to afford to provide that kind of notice?

         16                 MR. LICHTMAN: I haven't done the

         17  analysis, but I would tend to think you were

         18  correct, Mr. Koppell.

         19                 COUNCIL MEMBER KOPPELL: I've heard

         20  that it's hard for the Big Apple Company to even pay

         21  for the notice they now give, the maps, so there's

         22  difficulty in being able to raise enough money to do

         23  that job.

         24                 MR. LICHTMAN: Yes. Sure, that's very

         25  true.
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          2                 COUNCIL MEMBER KOPPELL: So, if that's

          3  so, then the likelihood is that notice would not be

          4  given and then people who are injured would not have

          5  any recourse, right?

          6                 MR. LICHTMAN: Absolutely true.

          7                 COUNCIL MEMBER KOPPELL: So, in

          8  essence what they're doing is not try to get better

          9  notice, they're trying to get no notice at all.

         10                 MR. LICHTMAN: No notice, absolutely

         11  true.

         12                 COUNCIL MEMBER KOPPELL: Now, in terms

         13  of my suggestion, which is incorporated in a bill

         14  you've seen, which would preserve the rights of the

         15  injured person to sue, and preserve the right to a

         16  recovery either from the property owner or the City,

         17  my bill would at least, if it were drafted

         18  appropriately, and there may be some drafting

         19  issues, would preserve the right of the person to

         20  obtain recovery, right?

         21                 MR. LICHTMAN: Correct.

         22                 COUNCIL MEMBER KOPPELL: And one of

         23  the things Mr. Cardozo said was that, even though it

         24  would do that, and it would relieve the City of

         25  considerable liability, it would still cost the City
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          2  a lot to monitor those cases, or to participate in

          3  those cases.

          4                 You as an experienced trial lawyer,

          5  if my bill were to become law, which says the City

          6  is principally responsible -- I'm sorry, the

          7  property owner is principally responsible, the City

          8  is secondarily liable, how much, do you think the

          9  City would save lawyer time, forget about judgments,

         10  lawyer, substantial lawyer time in handling those

         11  cases?

         12                 MR. LICHTMAN: Absolutely. I don't

         13  think there's any doubt about that, because what

         14  you're suggesting and what is conceivable, whether

         15  it be in the guise of what you've described as

         16  primary and secondary, or whether it's in the guise

         17  of indemnification, with cost to defense by

         18  operation of law, without the need for a third-party

         19  action, and I'm talking a little out there, that's

         20  something we can talk about, but in essence what

         21  you're saying is they would monitor, as an excess

         22  insurance carrier, which means that they would have

         23  very little input, because in many cases, the

         24  coverage, if it existed, would suffice, and where

         25  there was no coverage, then they would have to
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          2  litigate, but I believe that legal costs would

          3  substantially come down because they would be

          4  monitoring cases as opposed to litigating them.

          5                 COUNCIL MEMBER KOPPELL: If right now,

          6  for instance, a person has let's say $200,000 of

          7  coverage, and there's an excess policy, and let's

          8  assume the policy covers sidewalk liability, how

          9  much effort would the excess company have to put in

         10  to monitoring that case? How much lawyer time?

         11                 MR. LICHTMAN: Very little.

         12                 COUNCIL MEMBER KOPPELL: So, that Mr.

         13  Cardozo's concern about all the time and the lawyers

         14  of the Corporation Counsel that would be involved in

         15  those cases where there was insurance you think is

         16  exaggerated?

         17                 MR. LICHTMAN: Quite. Because I don't

         18  think they spend much time in defending the cases

         19  now.

         20                 COUNCIL MEMBER KOPPELL: Well, that

         21  may be.

         22                 One thing I would like to ask is, as

         23  you know, I don't know where my bill is going to end

         24  up, but I would appreciate your help in drafting it

         25  appropriately so it protects the plaintiffs, while
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          2  at the same time does shift the responsibility to

          3  the property owner where the property owner has the

          4  responsibility.

          5                 MR. LICHTMAN: We appreciate the

          6  request.

          7                 COUNCIL MEMBER KOPPELL: I'd like to

          8  see specific language if you have it to offer.

          9                 MR. LICHTMAN: We will certainly help.

         10                 COUNCIL MEMBER KOPPELL: Thank you.

         11                 CHAIRPERSON LIU: Thank you very much.

         12                 If there are no further questions, I

         13  want to thank you gentlemen for your time and your

         14  patience.

         15                 MR. LICHTMAN: Thank you.

         16                 CHAIRPERSON LIU: All right, the next

         17  panel up is Russ Haven, William Smith and Noah

         18  Budnick. And following that panel will be -- are

         19  Russ Haven, William Smith and Noah Budnick still

         20  with us? And then the panel following will be Mary

         21  Sol Rodriguez, Dan Margulies, and Commissioner Henry

         22  Stern.

         23                 MR. HAVEN: Good afternoon. My name is

         24  Russ Haven, I'm Legislative Counsel with NYPIRG, the

         25  New York Public Interest Research Group.
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          2                 NYPIRG is a statewide organization,

          3  we're based on campuses throughout the State,

          4  including nine in New York City. I'm sure you're all

          5  familiar with our work. We represent people

          6  throughout the State, certainly our Straphangers

          7  Campaign represents the interest of millions of bus

          8  and subway riders. NYPIRG is very interested in

          9  policies that affect New York City, we have been

         10  headquartered here since at least the early 1970s.

         11                 We have fought over the last several

         12  decades for meaningful access to the court system

         13  for New Yorkers who have been injured, as a result

         14  of defective products and substandard medical care

         15  or negligent conduct.

         16                 Our approach has always been that the

         17  best way to deal with this issue is to emphasize

         18  preventing injuries and deaths, and in that regard

         19  we've done things like surveyed public playgrounds

         20  for safety hazards, focused on protecting children

         21  and adults from lead exposure and working to ensure

         22  that there is clean air and clean water for the

         23  citizens and residents of New York.

         24                 I'd like to thank you for your

         25  stamina for holding an interesting and informative
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          2  hearing. I can tell you as someone who lobbies in

          3  Albany on a regular basis that this hearing has

          4  certainly been more interesting and has been more

          5  informative than many of the hearings and certainly

          6  the committee meetings I regularly attend in Albany.

          7  So, I commend you for a useful public hearing.

          8                 I'm going to try and summarize my

          9  comments, and I'm going to mostly restrict my

         10  comments to Intro. 192 which I think is really the

         11  linchpin of the City's approach, and I would agree

         12  with many of the Council members and the presenters

         13  today that this really looks like an attempt not to

         14  get better notice but really to prevent any

         15  meaningful chance of people going to court and being

         16  compensated when they're due to a dangerous sidewalk

         17  condition.

         18                 I just want to say a couple of

         19  things. From what I can make out of the map that's

         20  in the Corporation Counsel's so-called book, the map

         21  shows streets that completely encircle a public

         22  school, so it would seem to me that, number one, the

         23  City certainly should have been on notice that there

         24  was a defect on the sidewalk directly in front of a

         25  public school, with its employees coming to and from
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          2  that school, with parents and children potentially

          3  at risk, certainly constructive notice, if not

          4  actual notice.

          5                 Number two is even if there had been

          6  some of these liability shifting laws on the books,

          7  the City would still be on the hook for that

          8  $500,000 case. So, it seems to me from what I can

          9  make out from this map, that the Corporation Counsel

         10  has chosen an inappropriate poster child to make his

         11  case.

         12                 The second point is that we're really

         13  talking about trying to deal with a short-term, what

         14  hopefully will be a short-term economic problem

         15  which is unique. The 9/11 tragedies, the current

         16  recession or whatever the latest euphemism is for

         17  our economic problems, hopefully these will be

         18  short-term, yet the pay-outs that we make in

         19  2002/2003 are for injuries that were sustained five

         20  to eight years ago, when you read the Comptroller's

         21  report and if you listen to what Mr. Cardozo was

         22  saying today.

         23                 So, it doesn't make sense to me that

         24  we would deal with a short-term problem that

         25  represents injuries sustained five or eight years
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          2  ago, draconian kind of change to the notice law, and

          3  this will not benefit New York City immediately. It

          4  will benefit New York City in five to eight years

          5  when the claims based on injuries in 2003 are

          6  finally resolved.

          7                 So, the pay-outs in 2003 will be

          8  based on cases that have been filed over the last

          9  five years and would not be affected by any of these

         10  intros. So, I just wanted to make that clear.

         11                 A couple of points: New York City is

         12  a complex and sprawling and bustling place, 8

         13  million residents, 5 million subway riders each day,

         14  2.5 million bus riders, maybe another half-million

         15  people riding on private buses, and then you have

         16  these miles and miles of sidewalks as we heard. To

         17  me it's actually surprising that more people don't

         18  file notices, that more people aren't injured in New

         19  York City, so to put the numbers in perspective for

         20  the actual number of people who are injured, in some

         21  ways it seems like a small amount when you multiply

         22  that number of people losing themselves through the

         23  City, often, as we all know, at great speed, running

         24  the catch buses and moving to grab lunch on their

         25  lunch hour. It's surprising there aren't more claims
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          2  filed.

          3                 I just want to point out a couple of

          4  things. A lot of the discussion today is focused on

          5  whether or not the maps that are submitted are

          6  adequate. One thing that I think is telling is that

          7  if you go to the map company's website, Sanborn,

          8  they've apparently been a vendor for New York City

          9  for several years, and apparently New York City is

         10  very pleased with their work.

         11                 If you go to their website, there's a

         12  testimonial from the New York City Department of

         13  Information Technology head who essentially does the

         14  New York City GIS mapping, it appears, and he

         15  praises them for maintaining an accurate physical

         16  base map. We appreciate their commitment to quality

         17  and on-time production. He goes on to say Sanborn's

         18  work has been remarkable, in that they have

         19  successfully dealt with the densest and most

         20  feature-rich urban landscape in the country. So,

         21  clearly some parts of New York City government are

         22  pleased with the ability of Sanborn Company to

         23  create maps, and I have no independent knowledge of

         24  how good or not good Sanborn is, but again I thought

         25  it striking that New York City's information and
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          2  technology person is lauding them publicly on their

          3  website.

          4                 Also, in the 2000 claims report by

          5  then City Comptroller Alan Hevsi, and now

          6  Comptroller-elect for New York State, he on page 10

          7  seems to indicate that the maps that are provided by

          8  Big Apple through Sanborn are adequate and provide

          9  detail, and, in fact, it appears, as I read that

         10  passage, that the Department of Transportation uses

         11  the Sanborn maps to create its own maps and has

         12  found them to have adequate detail.

         13                 Again, you know, we heard a lot today

         14  about the problems with these maps, but there is two

         15  sources that indicate that the company appears to be

         16  doing high quality and that the maps are of

         17  sufficient detail that the City relies on them to

         18  some extent.

         19                 I would just urge the City, again, to

         20  focus on the fact that we're in a short-term crisis,

         21  that anything they do to the notice law won't yield

         22  any economic benefits for probably five to eight

         23  years, and that there's other places to look to save

         24  money.

         25                 The contract claims detailed in the
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          2  Comptroller's report, there appears to be a great

          3  deal of money paid out each year to settle contract

          4  claims that deal with vendors and other types of

          5  claims, 43 million in 2000, I would look to that,

          6  those type of contractings which seem to be legal

          7  hassles that should be resolved.

          8                 The New York Post and the Daily News

          9  just recently ran reports this weekend of money owed

         10  to the City that hasn't been collected. The Daily

         11  News estimated $2.5 billion might be outstanding.

         12  Certainly some of that is collectible. That seems

         13  like a more promising place to look for money than

         14  taking away the right of people to have a reasonable

         15  chance of compensation if they're injured on our

         16  sidewalks in the City.

         17                 And certainly the carnage in the City

         18  hospitals, nationally we have a problem where we can

         19  do more to reduce medical errors, certainly in New

         20  York City there should be attention paid to that.

         21                 So, just in summation, I think while

         22  everyone understands the fiscal problems that the

         23  City faces in the state, as well as localities, this

         24  is not the right way to go. It won't yield the

         25  immediate benefits that will provide economic relief
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          2  to the City, and it will deny people of a real

          3  chance at compensation for their injuries. So, I

          4  thank you.

          5                 CHAIRPERSON LIU: Thank you.

          6                 Mr. Smith.

          7                 MR. SMITH: Yes, sir. Good evening.

          8  I've been waiting patiently.

          9                 CHAIRPERSON LIU: Thank you.

         10                 MR. SMITH: I'm glad that the City

         11  Council is still here, the few that are still left.

         12  One of the reasons I'm here, I represent postal

         13  workers right here in the City, Manhattan and the

         14  Bronx, 10,000 members that use 72 facilities right

         15  here in Manhattan, 48 facilities in the Bronx,

         16  travel to work in the morning, late night, evenings,

         17  to process the mail that serves City Hall,

         18  throughout the boroughs and the City of New York.

         19                 And I'm here to oppose the change of

         20  law to protect City Hall and Mayor Bloomberg, and

         21  his cry about the cost.

         22                 One thing I took notice, as I sit and

         23  listen to all the speakers who spoke before me, one

         24  thing that City government have and federal

         25  government and state government, you all have a lot
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          2  in common, is cry broke. You know how to do that

          3  better than you know how to do anything else.

          4                 As you remember, we tried to get more

          5  of them closed, because the workers were working

          6  unsafe, and the federal government cry how about

          7  some cost to close Morgan and clean it (sic) but

          8  it's very interesting that the man of this City, of

          9  this great City, New York, is a very rich man,

         10  profit God have blessed him to be very rich, and if

         11  this City is in some kind of financial difficulties,

         12  then he need to come forth and loan this City some

         13  of his profits that God have blessed him to have,

         14  and stop trying to prevent and protect poor citizens

         15  that who might have unfortunately fallen on some of

         16  these wasted sidewalks.

         17                 The City in New York have a lot of

         18  real estate, they have a lot of tenants, they have a

         19  lot of people who live in City-owned buildings, and

         20  any shift of burden from landlords' cost is going to

         21  go on tenants because the rent will escalate.

         22                 The member of New York Metro owned

         23  the building on 350 West 31st Street. We cannot cry

         24  broke when the City come in and tell us we got to

         25  repair something that need to be repaired. They tell
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          2  us we pay it or we're going to fine you.

          3                 But, see, the City don't have that

          4  burden because they are the law, they are the

          5  landlord, they are the law of the land. So no one

          6  can come in and find them. They can do what they

          7  want to do, and I heard testimony before me, and

          8  that's exactly what they are doing today, doing what

          9  they want to do.

         10                 But I want to say to the City

         11  Council, though, that's still here, you have a

         12  responsibility, you was elected by people in your

         13  district that you represent, to protect those

         14  citizen's rights. Not City Hall, not to protect City

         15  Hall in here, but protect those people that elect

         16  you to protect our rights. That is something should

         17  be common to all of us in this room, that is still

         18  in this room today. Just as I have responsibility to

         19  represent the members that elected me, you have a

         20  responsibility to represent the citizens that

         21  elected you. I hope and pray that you will vote to

         22  change the law down, and tell all the other City

         23  Council that are not here to do so. It's right. It's

         24  the right thing to do. God bless you, and have a

         25  good day.
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          2                 CHAIRPERSON LIU: Thank you for

          3  waiting patiently all day. And thank you for your

          4  comments.

          5                 I would like to ask our final panel

          6  to join us at the witness table.

          7                 Mary Sol Rodriguez, Dan Margulies,

          8  and Commissioner Stern.

          9                 Mary Sol, welcome.

         10                 MS. RODRIGUEZ: Good morning. Good

         11  afternoon, Chairman Liu, and members of the

         12  Transportation Committee. My name is Mary Sol

         13  Rodriguez and I'm the Director of New York City

         14  Affairs for the New York City Partnership. I thank

         15  you for the opportunity to present testimony on

         16  behalf of the Partnership today.

         17                 The Partnership strongly supports

         18  Intro. 192 and 193. These introductory bills would

         19  limit the City's exposures to the monetary claims

         20  and administrative burdens that results from

         21  approximately 2,600 slip and fall sidewalk cases

         22  that are filed against the City each year.

         23                 Currently the Law Department has a

         24  backlog of more than 12,000 cases illustrating this

         25  situation is totally out of hand.
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          2                 Currently law encourages plaintiffs

          3  in sidewalk cases to go after the deep pockets of

          4  the City, even in situations where a property owner

          5  is both responsible and amply insured.

          6                 This cost the City some 60 million a

          7  year in damages and another 10 million in legal and

          8  administrative expenses.

          9                 The dollars we are expending on these

         10  claims could be far better used for the benefit of

         11  all New Yorkers; for example, as a source of

         12  funding, pay for essential services, or to reduce

         13  the tax burden.

         14                 The bills place responsibility for

         15  most of these claims back on the private sector. As

         16  you know, the Partnership represents employers and

         17  property owners who recognize that they will be more

         18  vulnerable to claims and that their insurance rates

         19  might increase a modest amount if these bills become

         20  law.

         21                 The business community is prepared to

         22  accept these consequences only, and I place an

         23  emphasis on only, because these bills represent an

         24  effort to reform a system that encourages abuse and

         25  is extremely costly to New York City taxpayers.
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          2                 We should all be prepared to make

          3  such sacrifices to achieve necessary tort reform and

          4  to avoid tax increases.

          5                 Intro. No. 193 proposes to reduce the

          6  City's responsibility for sidewalks abutting

          7  privately-owned commercial and multi-family

          8  residential properties.

          9                 This represents about a two-third

         10  reduction in the City's exposure or a saving of more

         11  than 40 million a year.

         12                 Intro. 192 seeks to clarify the

         13  process of putting the City on legal notice with

         14  respect to defective sidewalks, reducing the

         15  opportunity for abuse of the system by those who are

         16  seeking to take advantage of this City's

         17  vulnerability to legal claims.

         18                 We understand that the Committee or

         19  members of the Council will likely seek to negotiate

         20  the precise terms of these bills. We hope that those

         21  negotiations will not lead to watering down the

         22  impact of the legislation in terms of cost savings

         23  to the taxpayers or the creation of a more efficient

         24  system for managing claims.

         25                 We urge you not to approve amendments
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          2  that would reduce the cost savings projected to

          3  result from these reforms.

          4                 In closing, on behalf of the

          5  Partnership, I want to thank the members of the

          6  Council and yourself, Mr. Chairman, for your

          7  leadership and seeking ways to reduce the cost and

          8  enhance the efficiency of government during these

          9  tough economic times.

         10                 We, the Partnership, pledge to work

         11  with you on both cost-cutting and economic

         12  development programs in order to ensure a strong and

         13  vibrant future for the five boroughs.

         14                 Thank you.

         15                 CHAIRPERSON LIU: Thank you. And

         16  Commissioner Stern, it's a pleasure to have you

         17  here.

         18                 COMMISSIONER STERN: Thank you very

         19  much Councilman Liu, and I'd like to start by

         20  thanking you for your e-mail site. I think what

         21  you've done and pioneered in your district in Queens

         22  is an ingenuous use of modern technology to reach

         23  out to people and let them know what's going on and

         24  to have them interact with each other, and I'm

         25  pleased to be part of your network.
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          2                 We're in a very funny situation here,

          3  because to listen to all the speakers, you would

          4  think that there was money involved. Of course

          5  everyone should be compensated. Of course everyone

          6  should be seen to and taken care of for the rest of

          7  their lives, there's just one problem, the City's

          8  costs for these settlements of claims against it

          9  have risen over the years from 25 million to $580

         10  million a year.

         11                 Last year the City had to pay out

         12  more than three times the budget, the entire budget

         13  of the Parks Department, where as you know I served

         14  as Commissioner, and the amounts continue to

         15  increase. This is an abhoring expenditure, it's

         16  larger than the budgets by far the great majority of

         17  cities in this country, and it can only trend

         18  upwards as lawyers become more skilled and verdicts

         19  become more generous.

         20                 I would in fact favor stronger

         21  measures than 192 and 93, but they're not within the

         22  Council's purview. For example, the enormous

         23  injustice that claims against the State of New York

         24  are determined by judges, and claims against the

         25  City of New York are determined by juries. But
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          2  that's risen the province of the State Legislature,

          3  and the State Legislature is very well connected

          4  with the trial lawyers, joined at the head, one

          5  might say, and therefore there's very little

          6  likelihood of reform in that area.

          7                 So, here we are trying to see what

          8  the City can do to establish a fairness and

          9  reasonable judgments.

         10                 The City with its $40 billion budget

         11  is like a money tree. Money is taken by contractors,

         12  by unions, by employees, by dependents, by

         13  pensioners like me, but that's set aside, by

         14  plaintiffs and by plaintiffs' lawyers.

         15                 There are more people outside the

         16  City who make a living off the City of New York than

         17  there are within City employees, and I'm not

         18  counting welfare recipients and other people who are

         19  beneficiaries of the City, but the fact is in this

         20  area costs have spiraled out of control.

         21                 And the basic idea that the City is

         22  absolutely liable for anybody who falls on the

         23  street in any of the 365 square miles of New York

         24  City is an insufferable burden on any municipality.

         25  We all know how large cracks and how small cracks
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          2  can be, how people can fall on small cracks. My

          3  mother fell on a small crack 40 years ago, I've

          4  fallen in the street, not seriously injured, but

          5  that's what happens. It's not the nature of the

          6  world that perfectly flat croquet fields or

          7  manicured steamrollered places can be done for an

          8  entire City. It would be extraordinarily expensive,

          9  and even then they would crack with the heat.

         10                 So, the idea that the City has this

         11  burden, practically absolute, defies the

         12  imagination, and I don't believe that caught in the

         13  problem we have now, cost of expenses, of services,

         14  of taxes, that people are willing to pay out

         15  indefinitely for these obligations which can't be

         16  met.

         17                 I believe that the Corporation

         18  Counsel, the Mayor, are making a grave effort to try

         19  to make these expenditures more manageable, and I

         20  think that's an important thing to do. And I think

         21  when the Council considers that, they have to

         22  consider the City's financial picture. Just like

         23  when you run on salaries, or you negotiate salaries

         24  of employees, it's not only what they deserve or

         25  what they perhaps should have, but it's what the
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          2  City can pay which is part of the equation, and you

          3  balance that equation in what you think is the best

          4  public interest. And I think it's the same situation

          5  here. It's not only what people want, but what the

          6  City can pay.

          7                 I'm also disturbed by the City's

          8  liability being determined as it is now by the

          9  professional skill of the lawyers.

         10                 I went to law school and passed the

         11  bar many years ago, and whatever practice I've done

         12  has been within the City, because I was a City

         13  employee for 40 years, but it's always troubled me

         14  that people with better lawyers get better

         15  settlements. And I guess that's why they are better

         16  lawyers, because they get better settlements and

         17  judgments. But there's somehow an inequity in my

         18  mind as to the taxpayers having to pay more money

         19  over the long-run because an employee of a plaintiff

         20  is more professionally skilled perhaps than the

         21  young fellow who works in the tort bureau for a

         22  couple of years, and then moves on to private

         23  practice.

         24                 There's an inequity in this, which I

         25  think you should consider, although it's not
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          2  directly involved in the bill.

          3                 So, those are sort of dispersive

          4  feelings on this problem, and I think everyone is

          5  here in good faith and wants to solve it and

          6  recognize the City's plight, and I hope that this

          7  Committee can play a constructive role in trying to

          8  rein in a situation which over the last 20 years has

          9  unquestionably gone completely out of hand.

         10                 Thank you, Mr. Chairman.

         11                 CHAIRPERSON LIU: Thank you,

         12  Commissioner, for your insight. And I can assure you

         13  that we aim to do more than a rubber stamp in this

         14  Committee and Council.

         15                 Thank you.

         16                 (The following written testimony was

         17  read into the record.)

         18

         19  Written Testimony Of:

         20  Noah Budnick

         21  Projects Director

         22  Transportation Alternatives

         23

         24                 Hello. My name is Noah Budnick. I am

         25  Projects Director for Transportation Alternatives,
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          2  the advocates for bicyclists, pedestrians and

          3  sensible transportation. Today I will focus on

          4  Intro. 192, which would change the law regarding

          5  reporting street and sidewalk defects.

          6                 Transportation Alternatives is

          7  pleased that City Council is examining the

          8  irrational laws that govern street and sidewalk

          9  maintenance. The primary goal of this process should

         10  be to keep New York's streets and sidewalks in the

         11  best condition possible.

         12                 With that goal in mind,

         13  Transportation Alternatives opposes Intro. 192 for

         14  four reasons:

         15                 1. Intro. 192 would make it more

         16  difficult to report street and sidewalk defects.

         17                 2. Intro. 192 would require each

         18  defect to be reported separately.

         19                 3. Intro. 192 would extend the City's

         20  response time from 15 to 60 days.

         21                 4. Intro. 192 would retroactively

         22  invalidate every notice of defect submitted prior to

         23  the effective date of the new law.

         24                 Intro. 192 requires that street and

         25  sidewalk defects be submitted with an excessively
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          2  long list of information. This will make it more

          3  difficult for people to report defects and deter

          4  people from reporting them. Ultimately, the City's

          5  streets will be in worse condition for longer

          6  periods of time.

          7                 In addition to contact information,

          8  reporters would be required to provide 1) the

          9  length, width and depth or height, 2) the address of

         10  the nearest property, 3) the names of the nearest

         11  streets and cross streets, 4) the distance from the

         12  curb or building line, 5) the distance and direction

         13  from an easily identifiable landmark and 6) a photo

         14  or diagram of the defect.

         15                 Reporters would also be required to

         16  sign a written notice submitted to the DOT. This and

         17  the photographic requirement would make reporting

         18  street and sidewalk defects to the DOT's CALLDOT

         19  telephone hotline and on the DOT's website

         20  impossible.

         21                 Currently, the CALLDOT telephone

         22  hotline and the DOT's website are easily accessible

         23  to the public and provide the DOT with sufficient

         24  information to inspect and take the proper recourse

         25  to repair dangerous street and sidewalk conditions.
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          2                 Intro. 192 mandates that each street

          3  or sidewalk defect must be reported separately,

          4  which would make submitting a list of defects

          5  impossible. Street and sidewalk surveys would become

          6  extremely inefficient as the paperwork, time and

          7  money involved with reporting and repairing each

          8  defect would be compounded.

          9                 This year, Transportation

         10  Alternatives' Operation Hazard ID program compiled

         11  and submitted five lists of street defects to the

         12  DOT, totaling over 400 individual hazards. If Intro.

         13  192 were passed - instead of filing five relatively

         14  efficient reports with the DOT, we would have filed

         15  400 individual letters of notice and received 400

         16  individual responses from the DOT. This bureaucratic

         17  logjam would waste time and money better spent

         18  making sure the defects are repaired.

         19                 Liability claims are filed because

         20  there are street and sidewalk defects, not because

         21  the defects are reported to the city. New York's

         22  streets are in bad shape. In 1999, the Mayor's

         23  Management Report rated only 0.5% of New York's

         24  streets in 'poor' condition. But that same year a

         25  Fund for the City of New York survey (released in
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          2  2001 entitled "How Smooth are New York City

          3  Streets") reported that 42% of New York City's

          4  streets had an "unacceptable" number of potholes and

          5  hazards. The 7 million cars, trucks and busses that

          6  rumble through New York everyday exact a toll on the

          7  roads. This wear and tear is made worse by out of

          8  control contractors who leave the streets in

          9  shambles after completing work.

         10                 If the Mayor and the Council want to

         11  reduce the number of claims field against the city,

         12  then they should help the DOT reduce defects and

         13  improve street and sidewalk conditions. The DOT must

         14  reign in contractors by monitoring them carefully.

         15                 The DOT needs more street inspectors,

         16  and stricter regulations and higher standards for

         17  contractors. In 1992, the DOT had 150 street

         18  inspectors. Today there are 80. This is simply not

         19  enough resources to survey the daily wear of 7

         20  million vehicles and hundreds of utility projects.

         21  Contractors dig up streets and sidewalks, leaving

         22  hazards such as metal plates and partially filled

         23  street cuts for weeks or even months after their

         24  work is finished. (This is unacceptable and

         25  extending the City's response time from 15 to 60
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          2  days will only make the situation worse.)

          3                 There should be tighter regulations,

          4  mandating that contractors return the street to its

          5  original condition within 24 hours of completing

          6  their work. They should be fined for not complying

          7  or working passed the date on their construction

          8  permit.

          9                 If the City saw to it that

         10  contractors finished their work properly the first

         11  time, there would be fewer defects to report, fewer

         12  crashes and the City would face fewer injury claims.

         13                 The smoothness or roughness of

         14  streets and sidewalks are visible, audible and

         15  tactile evidence of a government's ability to serve

         16  its citizens. People often judge the performance of

         17  City government based on street maintenance. Smooth

         18  streets equal government competence. Rough, pothole

         19  riddled streets equal the government not doing its

         20  job.

         21                 If passed, Intro. 192 will only

         22  result in rougher streets and sidewalks.

         23                 Thank you.

         24

         25
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          2  Written Testimony Of:

          3  Anthony Perez Cassino

          4  President

          5  Northwest Bronx Democratic Alliance

          6  A New Voice For A Better Bronx

          7

          8  Northwest Bronx Democratic Alliance In Opposition To

          9  Proposed Changes To The "Sidewalk Laws."

         10

         11                 November 12, 2002. Good morning, and

         12  thank you for this opportunity to address the New

         13  York City Council's Transportation Committee

         14  regarding proposed changes to the laws governing

         15  liability for injuries or damages arising out of

         16  improperly maintained sidewalks.

         17                 I am Anthony Perez Cassino, and I

         18  serve as President of the Northwest Bronx Democratic

         19  Alliance ("NBDA"), a civic and political

         20  organization located in the northwest Bronx. The

         21  NBDA opposes any amendments to the administrative

         22  code of the City of New York that would shift

         23  liability for injuries or damages arising out of

         24  improperly maintained sidewalks from the city to the

         25  owner of any building or real property abutting such
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          2  sidewalk.

          3                 We believe that a fairer, more

          4  appropriate solution to improving dangerous

          5  sidewalks would be to increase enforcement of the

          6  current penalties for negligent maintenance.

          7                 Many members of the NBDA own modest

          8  homes in the northwest Bronx, and we believe that

          9  this proposal would place an especially onerous

         10  burden on one-, two- and three-family home-owners.

         11  Repaving sidewalks or improving obstructions can be

         12  a costly expenditure for a home-owner who is

         13  struggling to pay a mortgage, but shifting more than

         14  $50 million in liabilities would be devastating.

         15  Home-owners would have to defend even frivolous

         16  "slip and fall" claims arising out of abutting

         17  sidewalks. Property insurance rates would skyrocket

         18  at a time when the Mayor is already pushing for

         19  significant increases in property taxes. These

         20  efforts to close a massive city budget shortfall on

         21  the backs of small property owners will contribute

         22  to reducing the City's most stable taxpayer base by

         23  encouraging an exodus to surrounding suburbs.

         24                 A number of bills have been

         25  introduced in the City Council that would shift
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          2  liability to the property owner abutting an

          3  improperly maintained sidewalk. The Mayor's bill,

          4  Intro. No. 193, would shift liability entirely but

          5  exempt one-, two- and three-family residential

          6  properties. A competing bill introduced by

          7  Assemblyman Koppell, Intro. No. 295, would shift

          8  liability to the homeowner but the City would remain

          9  secondarily liable. However, Councilman Koppell's

         10  bill would not exempt small property owners. While

         11  we are opposed to any attempt to shift liability, we

         12  are staunchly opposed to Assemblyman Koppell's bill

         13  because of its failure to exempt small property

         14  owners.

         15                 Mr. Koppell's own district in the

         16  northwest Bronx presents a prime example of how this

         17  bill would negatively impact thriving and stable

         18  communities. In areas such as north Riverdale,

         19  Kingsbridge, Kingsbridge heights, Woodlawn,

         20  Wakefield and Norwood, many first-time home-owners

         21  live with extended families in modest one-, two- and

         22  three-family homes. These arrangements often do not

         23  result in income producing property, but are a prime

         24  way of supporting generations of family members.

         25  Exposure to potentially significant liabilities and
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          2  large increases in property insurance rates would

          3  place a tremendous burden on these home-owners.

          4                 We urge the City council to reject

          5  any attempt to shift liability to property owners

          6  from sidewalk defects from the City, and we

          7  especially ask the Council to reject Councilman

          8  Koppell's bill, Intro. No. 295, for its failure to

          9  exempt small property owners from this onerous

         10  burden.

         11                 (Hearing concluded at 3:40 p.m.)
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          1

          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, LENORE NAGLE, a Notary Public in

         10  and for the State of New York, do hereby certify

         11  that the foregoing is a true and accurate transcript

         12  of the within proceeding.

         13                 I further certify that I am not

         14  related to any of the parties to this action by

         15  blood or marriage, and that I am in no way

         16  interested in the outcome of this matter.

         17                 IN WITNESS WHEREOF, I have hereunto

         18  set my hand this 12th day of November 2002.
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         23

                                   ---------------------

         24                          LENORE NAGLE
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          1

          2             C E R T I F I C A T I O N

          3

          4

          5

          6

          7

          8

          9            I, LENORE NAGLE, do hereby certify the

         10  aforesaid to be a true and accurate copy of the

         11  transcription of the audio tapes of this hearing.
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         22                 -----------------------

                              LENORE NAGLE
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