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TITLE:

A Local Law to amend the administrative code of the city of New York, in relation to sidewalk cafes, and to repeal subdivisions (c), (d) and (l) of section 20-226 of such code.

ADMINISTRATIVE CODE:

Amends sections 20-223, 20-224, 20-225, 20-226, 20-227 of  subchapter 6 of chapter 2 of Title 20, repeals subdivisions of section 20-226 of subchapter 6 of chapter 2 of Title 20, and adds a new section 20-227.1 to subchapter 6 of chapter 2 of Title 20.


On Thursday, December 12, 2002, the Committee on Consumer Affairs, chaired by Council Member Philip Reed, will hold a joint hearing with the Subcommittee on Zoning and Franchises, chaired by Council Member Tony Avella, on Int. No. 294.  This legislation would amend subchapter 6 of chapter 2 of Title 20 of the Administrative Code, in relation to revising the licensing process for sidewalk cafes.  Those expected to testify include Gretchen Dykstra, the Commissioner of the Department of Consumer Affairs; representatives from the New York State Restaurant Association and a sidewalk café-owners association; leaders of various Community Boards that will be impacted by the legislation; and members of the community.   

BACKGROUND:





When the weather turns warmer, many New Yorkers enjoy leisurely meals or mid-afternoon coffee at one of the 700 licensed sidewalk cafés around the City.  Unfortunately, the current system for obtaining a sidewalk café license is far less enjoyable.  Restaurateurs are required to go through an elaborate and confusing approval process that involves the City Council, local Community Boards, and six City Agencies: the Department of Consumer Affairs (“DCA”), the Department of City Planning (“DCP”), the Department of Environmental Protection (“DEP”), the Department of Transportation (“DOT”), the Landmarks Preservation Commission (“LPC”), and the Mayor’s Office of Contracts (“MOC”).
  The process is as time-consuming as it is unwieldy. Though current law requires that a decision on an application be reached in 226 days, applications can linger for as long as 465 days.
  



Parties on all sides of the issue have called for a revision of the process.  Restaurateurs have grown impatient at the long wait and confusing bureaucracy of the current system, and members of the public have sought an increase of the sidewalk cafes they so enjoy.  At the same time, those who live in communities plagued by unlicensed or illegally-acting sidewalk cafes have called for improved oversight of the process and enhanced enforcement of violations.



The proposed legislation was introduced to address these concerns.  It would revise the process significantly, assigning central authority for sidewalk café applications to DCA alone.  The bill would also reduce the waiting period for applicants, mandating an administrative decision within 110 days.  Despite the shortened schedule, the legislation would still allow for full public review by relevant Community Boards and for Council approval of café applications.  Further, the bill would establish an enhanced enforcement mechanism, creating fines of up to $2,000 for the unlicensed operation of a sidewalk café and up to $4,000 and revocation of the sidewalk café license for violations of the terms and conditions of the controlling legislation.  Significantly, it would also enable the Commissioner of the DCA (“the Commissioner”), after notice and a hearing, to authorize the sealing of any sidewalk café and its parent restaurant for up to 30 days after a second violation of operating an unlicensed café or a third violation of the terms and conditions of the license.   

PROPOSED LEGISLATION:


Provisions of the Bill


Section 1 of Int. 294 amends the definition of sidewalk café in Administrative Code § 20-223 to mean “a portion of a restaurant operated under permit from the department of health and mental hygiene, located on a public sidewalk.”  This definition includes both enclosed and unenclosed sidewalk cafes. 


 Section 2 of the bill amends Administrative Code § 20-224 to incorporate the revised definition of “sidewalk café” and to require that each sidewalk café be granted a license and revocable consent by the Commissioner.  This revised section also enables the Commissioner to promulgate regulations for the necessary revocable consent and requires sidewalk café operators to cause the boundary of the areas licensed by the Commissioner to be marked as prescribed by the Commissioner.


Section 3 amends § 20-224 to set a licensing fee of five hundred and ten dollars for a two-year license.  Currently the licensing fee is determined based on the number of tables in a café.  This section also allows the Commissioner to impose any additional fee for the necessary revocable consent.


Section 4 amends §20-224 to require sidewalk cafes to provide waiter or waitress service only if alcohol is served.  Sidewalk cafes that do not serve liquor must provide “adequate service” to ensure “good order and cleanliness.” Under the current legislation, all sidewalk cafes must provide waiter or waitress service.


Section 5 amends §20-225 to eliminate the requirement that DCA consult with DCP, DOT, DEP, and the LPC in developing a form for a petition for revocable consent to operate an enclosed sidewalk café.  In addition, this section removes the requirement for DCA to forward copies of a petition for revocable consent to DOT while maintaining the requirement for such petitions to be sent to DCP, DEP, and LCP.


Section 6 amends §20-225 to state that within 45 days of receipt of a petition for revocable consent to open an enclosed sidewalk cafe, a community board must hold a public hearing on the petition and submit its recommendations to DCA.  Under the current law, a community board has 60 days in which to act.  This section also allows DCA only 30 days after the 45 days allocated to the community board to hold a public hearing, approve or disapprove of the petition, and file its decision with the City Council.  The current legislation allows for 60 days for such activity.  


Section 7 amends §20-225 to establish that revocable consent for an enclosed sidewalk café is granted by and may be revoked by DCA, rather than by DOT as the current law provides.  This section also establishes that DCA and not DOT shall file with the Council its recommendations for a formula for the fee for revocable consent to open an enclosed sidewalk cafe.


Section 8 amends §20-226 to eliminate the requirement that the Commissioner consult with DCP, DOT, DEP and LPC in developing a form for a petition for revocable consent to operate an unenclosed sidewalk café and likewise lifts the requirement for DCA to forward petitions to those agencies.  This section also requires the relevant Community Board to file its recommendation with DCA and the Council within 45 – rather than 60 – days of receiving the petition and allows a petitioner to amend its petition for revocable consent if both the community board and the petitioner agree to a modification in writing.  Such a modification would be included in the written recommendation the community board files with DCA and the Council.


Section 9 repeals subdivisions c, d, and l of  §20-226.  Those subdivisions set forth a schedule for steps taken by DCP, DOT, DEP, and LPC, which are no longer involved in the approval process.  


Section 10 amends  §20-226 in several ways relating to petitions for unenclosed sidewalk cafes.  First, it deletes the current requirement that a petition be stayed pending resolution of any agency objections.  Next, it requires DCA to hold public hearing and approve, disapprove, or modify a petition within 30 – rather than 60 – days of the expiration of the 45-day period in which a community board must act.  If DCA should fail to act within the 30-day period, the petition shall be denied.  Third, the section requires DCA to hold a public hearing on the petition prior to taking action and to provide notice to the community board, borough president, and Council Member serving the area in which the proposed café would be located.  Fourth, this section establishes that should the Council not act on a DCA proposal within 20 days, DCA shall forward the petition to the Mayor for approval.  Fifth, the amendment allows the Council to approve a petition with modification and requires the petition to accept such modifications within 15 days of approval or have the petition deemed denied by the Council.  Sixth, the section establishes that consent shall be granted by and may be revoked by DCA, rather than DOT as current law provides.  Seventh, the section requires DCA, rather than DOT, to file with the Council its written recommendation for fees for revocable consent for unenclosed sidewalk cafes.  Finally, section 10 states that an unenclosed sidewalk café shall not be opened or operated without the consent of the Commissioner. 


Section 11 amends §20-227 to require DCA, rather than DOT, to provide approval for sidewalk cafes that require special permits.  DCA, rather than DOT, shall establish the terms for such approval and may revoke such approval as well.            


Penalties


Section 12 of the bill creates a new §20-227.1, which provides for penalties for violations the revised sidewalk café legislation.  Operation of an unlicensed sidewalk café warrants a civil penalty between $200 and $1,000 for the first violation, between $200 and $1,000 for each additional violation occurring on the same day, and between $500 and $2,000 for the second violation and each subsequent violation at the same location within a two-year period.  Any violation of the terms and conditions for a sidewalk café license or revocable consent yields a civil penalty of $200 to $1,000 for the first violation, $200 to $1,000 for each additional violation on the same day, $500 to $2,000 for the second violation, and $1,000 to $4,000 for each subsequent violation at the same location within a two-year period.  Moreover, a license is subject to suspension or revocation for the third violation of the relevant terms and conditions.


In addition, this section authorizes the Commissioner to order that any sidewalk café and the restaurant of which it is a portion be sealed for no more than 30 consecutive days in response to a second violation for operating an unlicensed sidewalk café or a third violation of the terms and conditions of a license and/or revocable consent.  The Commissioner must allow for notice and a hearing before such action may be taken.  


Implementation of the Proposed Legislation


Sections 13 through 19 set forth administrative provisions to effectively transition authority from DOT to DCA and to implement portions of the legislation.           


Enactment


Section 20 of the bill states that the local law shall take effect 45 days after it is enacted or on the date upon which relevant amendments to Chapter 4 of Article I of the related Zoning Resolution are adopted, whichever is later.  It also allows DCA and DOT to take any actions necessary to effectuate the provisions of the law prior to the effective date, including promulgation of rules. 
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� See NYC Admin Code § 20-223, et seq.; Mayor Bloomberg, Press Release 259-02, October 4, 2002.


� Mayor Bloomberg, Press Release 259-02, October 4, 2002
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