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Res. No. 223:
By the Speaker (Council Member Miller) and Council Members Foster, Addabbo, Baez, Comrie, Davis, Diaz, Fidler, Jackson, Martinez, Monserrate, Nelson, Perkins, Rivera, Sanders, Serrano and Stewart; also Council Member Clarke
Subject:
Calling upon the Legislature of the State of New York to enact legislation to regulate staffing and training standards in nursing homes in New York State.


On September 17, 2002, the Committee on Aging, chaired by the Honorable Reverend Rubén Díaz, will conduct a hearing on Resolution No. 223, which encourages the State Legislature to establish and promulgate rules and regulations setting higher staffing training standards for nursing homes and setting minimum staffing requirements.


Among those invited to testify on this resolution are: Benjamin Chu, M.D., M.P.H., President, Health and Hospitals Corporation; Antonia Novello, M.D., M.P., Dr., P.H., Commissioner, New York State Department of Health; Cynthia Rudder, Ph.D., Director, Nursing Home Community Coalition of New York State; Geoff Lieberman, Executive Director, Coalition of the Institutionalized Aged and Disabled; Cris Parque, Program Director, Friends and Relatives of Institutionalized Aged; Jacqueline Case, Ombudsman Program Coordinator, New York Foundation for Senior Citizens, Long Term Care Ombudsman Program; Janet Haebler, Associate Director, Practice and Governmental Affairs, New York State Nurses Association; and Jay Sackman, Executive Vice President, 1199/SEIU.  

ANALYSIS

Staffing Levels


Nursing home staffing levels have long been of concern to federal and state legislatures. In November 1990, Congress required the Department of Health and Human Services (HHS) to study the “appropriateness” of establishing minimum nurse staffing ratios in skilled nursing facilities.  The resulting report, released over eleven years later in March 2002, concluded that ninety percent of nursing homes have inadequate staffing levels to provide needed resident care.  Based on this report, in May 2002, Congressman Henry Waxman of California introduced H.R. 4715, entitled “Nursing Home Staffing Improvement Act of 2002,” in the United States House of Representatives.  The bill seeks to establish national minimum nursing home staffing levels within two years of its enactment.


Similarly, in the New York State Assembly, bill number A. 4171 passed in June 2001.  (However, in January 2002, it died in the State Senate, where the companion bill was numbered S. 2185/2001.)  A. 4171 would set minimum staffing levels in nursing homes, and create an advisory council on nursing home staffing to make recommendations to the governor, legislature and commissioner of health.  Further, the bill would require every nursing home to publicly disclose its staffing levels and to report the same to the State Department of Health; the federal bill requires posting information about hours of care for residents.


According to the report provided to Congress by the Health Care Financing Administration (HCFA) [HCFA is a division of HHS now known as the Centers for Medicare and Medicaid (CMS)], nationally, substantial numbers of nursing homes are below optimum staffing levels for nursing personnel.  The study found “meaningful associations” between staffing and nutrition, hygiene and grooming, and a correlation between lower staffing levels and poor outcomes for nursing home residents in the facilities for ninety days or longer.
 


The Social Security Act (42 U.S.C. 1395i-3), §1819 (b)(4)(c) requires a skilled nursing facility to “provide 24-hour licensed nursing service which is sufficient [emphasis added] to meet the nursing needs of its residents and must use the services of a registered professional nurse at least 8 consecutive hours a day, 7 days a week.”
  Currently, New York State follows the federal rule. However, the standard of “sufficient” nursing staff is deemed by many advocates for nursing home residents to be vague, and the specific hours cited in this statute are deemed to be inadequate.


Bill number A. 4171 addresses concerns of vagueness by requiring set ratios of nursing staff to residents for different work shifts.  For example, a nursing home is required to have at least one registered nurse for every fifteen residents during the day shift, one registered nurse for every twenty-five residents during the evening shift, and one for every thirty-five residents during the night shift.  With regard to licensed personnel who are direct care givers (e.g.: licensed practical nurses
), the bill mandates one for every five residents during the day shift, one for every eight residents during the evening shift, and one for every twelve residents during the night shift.


The pending federal legislation sets minimum staffing requirements according to hours of care per resident per day:  2.4 to 2.8 hours of care per resident per day by a certified nurse aide; 1.15 to 1.3 hours of care per resident per day by a licensed practical nurse, licensed vocational nurse,
 or registered nurse; and .55 to .75 hours of care per resident per day by a registered nurse. En toto, each nursing home resident would be required to receive between 4.1 and 4.85 hours of nursing care daily.  In order to assist nursing homes’ compliance with the above minimum staffing levels, the bill also increases the federal Medicaid match to states by 1.5%

 

Current Challenges to Minimum Staffing Levels


According to the New York Association of Homes and Services for the Aging (NYAHSA), the State’s nursing homes and other care providers are experiencing crisis level labor shortage problems hindering the provision of optimum care to residents.  In a 2000 survey conducted by NYAHSA, NYAHSA found that ninety-two percent of New York nursing homes had labor shortage problems.
  The shortage issues are within both employee recruitment and retention.  In light of deficiencies in staffing, there is a question of how practical it is to meet mandatory minimum staffing levels.


In its position paper, “Improving Conditions in New York Nursing Homes: Adding much needed staff,” the Nursing Home Community Coalition of New York State (NHCC) contends that to pay for staffing requirements, nursing homes must be required to allocate a percentage of the federal and state reimbursement to direct care, “which primarily includes hiring staff,” and there must be additional Medicaid funding.
  The federal bill addresses the funding issue by increasing the Medicaid match to States by 1.5% and by authorizing state inspectors to examine the nursing homes’ financial records to ensure that resources are used to hire additional nursing staff.


It must be noted that thirty-seven states have established nurse staffing requirements of some kind, although the type of requirements vary from state to state: most of the staffing ratio requirements are “hours of nursing care per patient day,” while some are “staff members to resident” ratio requirements, and yet others are “ 24-hour, 7-day RN” rules. Eight of the thirty-seven states have more than one type of requirement.


In considering Resolution No. 223, the Committee on Aging will determine whether to encourage passage of State legislation to make New York a state with its own nurse staffing requirements–requirements which are both mandatory and more specific than the current federal “sufficient” staffing rule. While there is evidence that nursing home residents would greatly benefit from such legislation, there is a question of whether mandated staffing would be practical at this time, in light of nursing labor shortages and the current absence of the additional Medicaid funding to pay for hiring staff.

Training Standards


Experts generally agree that there is a relationship between quality of care in nursing facilities and training of the nursing staff.  Currently, federal law requires that nursing assistants in nursing homes receive a minimum of 75 hours of training, that they pass a competency test within four months of employment, and that 12 hours of in-service training are completed annually.  New York State requires 100 hours of training, but some advocates contend that even this is insufficient.
 NHCC proposes a “model” training program for certified nurse aides in which the minimum hours of training is 155––75 classroom/skill lab hours, and 80 clinical hours. The proposed program has three units
: 

Unit I: Role of the Certified Nurse Aide (12 hours)

A. Responsibilities

B. Interpersonal Relationships

C. Nurse Aide as Part of the Healthcare Team

Unit II: Promotion and Safety (15 hours)

A. Fire Prevention and Safety

B. Prevention and Control of Infection

C. Maintenance of a Safe, Comfortable Resident Environment

Unit III: Health Restoration and Maintenance (40 hours)

A. Personal Care

B. Observing, Reporting and Responding

C. Providing Specialized Care

Unit IV: Putting It All Together (8 hours)

A. Managing an Assignment – Resident Needs and Priorities

B. Orientation to Clinical Facility

Unit V : Clinical Application (80 hours)

Although NHCC’s “model” program is thorough and well-developed, in general, there has been little research to determine the appropriate level of training for nursing staff.  Consequently, with regard to State legislation to set training standards, there is little body of work upon which to rely.

� Report to Congress:  Appropriateness of Minimum Nurse Staffing Ratios in Nursing Homes, Health Care Financing Administration, July 2000


� This subsection also enumerates circumstances in which a waiver of these requirements may be granted.


� “Improving Conditions in New York Nursing Homes: Adding much needed staff,” Nursing Home Community Coalition of New York State, Position paper, March 2, 2001


� Licensed practical nurses, or LPNs, provide nursing care to patients under the direction of physicians or registered nurses.


� “Licensed vocational nurse” is the term used in California and Texas for licensed practical nurse.


� The bill reinstates the “Boren Amendment,” repealed in 1997, which guaranteed “reasonable and adequate” Medicaid reimbursement to care providers.


� “Desperate Times: Labor shortages in New York’s Continuing Care System,” New York Association of Homes and Services for the Aging, November 2001


� “Improving Conditions in New York  Nursing Homes: Adding much needed staff,” NHCC, Position paper, March 2, 2001








� “Certified Nurse Aide “Model” Course, Nursing Home Community Coalition of New York State, � HYPERLINK http://www.nhccnys.org/papers/can.htm ��www.nhccnys.org/papers/can.htm�.,  p.3


� Id., at pp. 5-13
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