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INT. NO. 128
By Council Members Golden, McMahon, Weprin and Fidler; also Council Members Addabbo and Quinn   

New York City Administrative Code:         Amends the New York City Administrative Code  

Section 10-121 by adding a new Subdivision (a) and amends Subdivision (a), (b), (c), (d) and (e). 

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to increasing the fines and penalties for unlawful posting.

OVERVIEW:             On June 13, 2002, The Committee on Sanitation and Solid Waste 

Management, chaired by Council Member Michael E. McMahon, will conduct a hearing on 

Proposed Int. No. 128, Int. No.146 and Int. No. 149. Proposed Ints. Nos.128, 146, and 149 all  

propose changes to Section 10-119, 10-120, and 10-121 of the Administrative Code of the City 

of New York, all of which concern illegal postings. 

                                    Int. No. 128 amends Section 10-121 to make clear that each individual 

illegal posting in violation of Section 10-119  or 10-120 constitutes a separate civil or criminal 

violation and increases the penalties in Section.10-121.

BACKGROUND
SECTION 10-121

Section 10-121 of the Administrative Code of the City of New York is

entitled “Violation”. The section consists of five subdivisions outlining penalties for the violation of Sections 10-119 and 10-120. Subdivision (a), provides that a violation of Section 10-119 or 10-120 shall be criminally punished by a fine of not less than $50 nor more than $100 for the first offense, no more than $250 for the second and each subsequent offense, plus the cost for the removal of the postings, imprisonment for not more than 10 days or both. Subdivision (b) provides that all civil violations of Section 10-119 or 10-120 shall be heard by the Environmental Control Board and civil penalties for a violation shall be not less than $50 nor more than $100 for the first offense and not less than $100 nor more than $250 for the second and each subsequent offense. Subdivision (c) provides for an additional penalty not to exceed $50.00 for each violation for failure to appear to answer a violation. Subdivision (d) provides that anyone found to be in violation of Section 10-119 or 10-120 shall be liable for a civil penalty as provided in subdivision (b). Subdivision (e) provides for joint and severable liability for corporations, its officers, principals and stockholders owning more than 10% of the outstanding shares of stock.




Int. No. 128 – amends Section 10-121 to add a new subdivision (a) that provides that every illegal posting that violates Section 10-119 and every sign or advertisement destroyed or defaced pursuant to section 10-120 shall be deemed to be a separate civil or criminal violation for which a separate civil or criminal penalty may be imposed. The bill also amends current subdivisions (a) and (b) to increase the penalties to not less than $100 or more than $225 for a first offense and not less than $100 or more than $500 for the second or any subsequent offenses. The bill also provides for re-lettering of the subdivisions to accommodate the new subdivision.

ANALYSIS




Int. No. 128 provides that every individual handbill, poster, notice, sign, or advertisement illegally posted and every individual sign, poster or advertisement torn down, destroyed or defaced shall be considered a separate violation for which a separate civil or criminal penalty could be imposed.





This section would allow the administrative or criminal court judge to impose an appropriate penalty upon those individuals that illegally post hundreds of signs or posters and serve as a deterrent to those contemplating using thousands of illegal postings to get their message out.  Currently, one could post thousands of illegal signs knowing that they may only be subjected to a $100 fine, a small cost for all of the free advertisement.

INT. NO. 146
By Council Members McMahon and Liu; also Council Member Koppell

New York City Administrative Code:         Amends the New York City Administrative Code  

Section 10-119 Subdivision a and b, Section 10-120, Section 10-121 Subdivisions a and b and adds a new Section 10-121.1 

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to increasing the fines and penalties for unlawful posting.

Int. No. 146 amends Section 10-119 to include in the listing of methods of 

posting the language “by any means whatsoever,” and “sticker or other printed material”.

to the list of types of posting and to include in the list of places where posting is illegal, “traffic 

control device, traffic stanchion, traffic sign (including pole)” and” tree pit protection device”. 

 The bill would also create a new section authorizing the Mayor upon the recommendation of the 

Sanitation, Transportation, Parks and Recreation, Citywide Administrative Services or Police 

Commissioners to offer and pay a reward for information leading to the conviction of any person

violating Section 10-119 or 10-120. It also will increase penalties set forth in Section 10-121.
BACKGROUND

                                      SECTION 10-119

                             Subdivision (a) of Section 10-119 makes it illegal to post, paste, paint, print or nail 

any handbill, poster notice, sign or advertisement on any public pole, stanchion, bus shelter etc. 

Subdivision (b) provides a rebuttable presumption that anyone whose name, telephone number or other 

identifying information appears in the illegal posting is in violation of the section.




Int. No. 146 would amend subdivision (a) of Section 10-119 to add the language “to attach or affix by any means whatsoever” to the list of methods of attaching illegal postings, it adds the language “sticker or other printed material” to the list of the types of illegal postings, and it adds “traffic control device, traffic stanchion, traffic sign (including pole) and tree pit protection device” to the list of places where it is illegal to post. This bill would amend subdivision (b) to add the language “sticker or other printed material, attaching or affixing by any means whatsoever, sticker or other printed material” in the appropriate sentences to have this subdivision be in accord with subdivision (a).

SECTION 10-120

Section 10-120 of The Administrative Code of the City of New York is

entitled “Protection of City Advertisements”. This section makes it unlawful for any person to tear 

down or deface any sign, advertisement or poster put up by any City agency or the City Council.

                                   Int. No.  146 would amend this section to add the words “sticker or other

 printed material” to the types of postings that are listed in this section that may not be destroyed or 

defaced.

                                SECTION 10-121 – See Above

Int. No. 146- amends subdivisions (a) and (b) of Section 10-121 to increase 

penalties to not less than $100 nor more than $500 for a first offense and not less than $500 or more than $1000 for the second or subsequent violation. It also amends subdivision (b) to add the same language found in subdivision (a) requiring the violator in addition to any fine or penalty to pay for the cost of the removal of the unauthorized postings. This bill also adds a new section 120.1 authorizing the Mayor, upon the recommendation of the Sanitation, Transportation, Parks and Recreation, Citywide Administrative 

Services or Police Commissioners, to offer and pay a reward for information leading to the conviction of any person violating Section 10-119 or 10-120. 

ANALYSIS



Expanding definition of illegal postings




Int. No.146 expands the language of Section 10-119 that currently includes paste, post, paint, print or nail, to include “attach or affix by any means”.  It also adds the term “sticker or other printed material” to the currently included handbill, poster, notice, sign or advertisement. Each day, new methods and products used to attach and produce postings and advertisements are developed. Rather than have to amend this section each time an illegal posting is found to be attached by a new process, or a new type of printed material is developed, this all inclusive language would cover any future new developments.





Int. No. 146 also expands the language of Section 10-119 to add to the current list of places where it is illegal to post to include traffic control devices, traffic stanchion, traffic sign (including pole) and tree pit protection device. These changes expand and clarify the currently listed traffic signal and tree box. These changes fill loopholes in the law. For example, a person cited for illegally posting a sign on a stop sign, could argue that it was not a traffic signal and therefor was not covered under the law.  With these changes an illegal sign posted on a stop sign is now covered under the law explicitly.

Provision for rewards




Int. No. 146 would add a new Section 120.1 that would allow the Mayor, upon the recommendation of certain named commissioners, to offer and pay a reward of up to $500 to any person providing information leading to the criminal conviction of any one who may have violated the provisions of Section10-119 or Section 10-120. No police officer, peace officer, other law enforcement officer or employee of the city of New York may be directly or indirectly entitled to collect or receive such reward.





Proponents contend that reward programs are generally successful in helping to arrest violators who are difficult to catch in the act of committing the crime. Opponents contend that reward statutes cause many citizens to make untrue claims in order to collect the reward. It is also costly and time consuming to law enforcement agencies to investigate all tips coming in when many of them lead nowhere.

INT. NO. 149
By Council Members Provenzano, Golden and McMahon; also Council Member Koppell

 New York City Administrative Code:         Amends the New York City Administrative Code  

Section 10-119 by adding a new Subdivisions c and d, and Section 10-121 Subdivisions a and b.

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to increasing the fines and penalties for unlawful posting.

                                    Int. No. 149 amends Section 10-119 to add a new section holding answering 

service companies responsible for illegal postings with their telephone number on them, if they 

fail to reveal whom they are advertising for. The bill would also add an additional section 

allowing the Sanitation Commissioner to subpoena telephone records for the purpose of determining the 

identity of any person or entity reasonably believed to have violated the section. It would also increase 

penalties set forth in Section 10-121.

BACKGROUND




SECTION 10-119 – see above


Int. No. 149 would amend section 10-119 to add two new subdivisions (c) and (d). Subdivision (c) would hold answering services liable for illegal postings with their number on them if no other telephone number or address is available to locate the business advertising. Subdivision (d) would permit the Sanitation Commissioner to subpoena phone records for the purpose of identifying and locating person believed to be in violation of this section.

SECTION 10-121 -  see above

Int. No. 149- amends subdivisions (a) and (b) of Section 10-121 to increase

 penalties to not less than $100 nor more than $500 for a first offense and not less than  $200 or more than 

$1000 for the second or subsequent violation.

ANALYSIS

         


Holding answering services liable and subpoena of phone records




Int. No. 149 would amend section 10-119 to add two sections. One section would hold answering services, whose number were listed on an illegal posting,  responsible for the violation if no other name or number was available. The second would allow the Commissioner of Sanitation to subpoena telephone records for the purpose of determining the name and location of any person or entity reasonably believed to have violated this section.





Many complaints have been received by Council Members from citizens regarding stickers placed illegally with a service advertised and a telephone number on them. The telephone number is located at an answering service. If you do not formally contract for the service the name and location of the business is never revealed. Also some businesses only list their phone number (which is unlisted) and their address is never revealed, making it impossible to serve the violation notice.  This section allows the Sanitation Commissioner to obtain phone records to ascertain the address tied to the phone number in order to find and serve the violators. In the situation where the answering services are protecting a client, they will be held responsible if the client’s name and address is not revealed.





There may be a legal argument that the nexus between the answering service and the illegal posting is too far removed to make this portion of the bill constitutional. The answering service has only contracted with a business to hire them to answer their calls due to the businesses unavailability. They received no financial gain from the advertisement and, unless there is evidence to the contrary, had no part in putting the postings up.  In addition both additions may have constitutional problems.  In the case of The Matter of Sulzer v. The Environmental Control Board, 566 NYS 2nd 595, 165 AD2nd 270 (1991) the Appellate Division 2nd Department held that Section 10-121 (e) providing that the person named in an illegally posted sign can be held responsible for the posting violation was unconstitutional.  Both amendments in Int. No.149 also place liability on persons who are in someway identified in the illegal posting but without evidence that they actually posted them.  The difference between the statue here and in the Sulzer case is that the new section in Int. No. 149 refers back to Section 10-119 which creates a rebuttable presumption that the person identified is responsible for the posting. The question becomes if the creation of a rebuttable presumption is enough to allow the section to pass the constitutionality test.

ANALYSIS     

Penalties


All three bills provide for increases in the penalties.
The current criminal and civil 

penalties for all three sections were set in 1985 and are not adequate to deter illegal posting and defacing of signs today. Some businesses find it cheaper to pay an occasional $50 fine to advertise through illegal postings. 





PENALTY TABLE
                                                                                           

Section
Current Law
Proposed Law

16-121 

 (a) and (b)
1st Offense-no less than $50, nor more than $100

2nd Offense-no less than $100, nor more than $250
Int. No. 128

1st Offense-  no less than  $100  nor more than $225

2nd Offense- no less than  $100  nor more than $500

Int. No. 146
1st Offense – no less than  $100 nor more than $500

2nd Offense – no less than $500 nor more than $1000

Int. No. 149

1st Offense – no less than $100 nor more than $500

2nd Offense – no less than $200 nor more than $1000
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