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          2                 CHAIRPERSON WARDEN: Good morning.

          3  This is a meeting of the Fire and Criminal Justice

          4  Services Committee. I am Council Member Larry

          5  Warden, Chairman of the Committee. I'm joined by

          6  Council Speaker Peter Vallone, and along with the

          7  Speaker, I would like to welcome you to today's

          8  hearing.

          9                 Today the Committee will conduct a

         10  hearing on Resolution No. 1835 introduced by Speaker

         11  Vallone, and of which I am a sponsor.

         12                 Resolution 1835 calls upon the State

         13  Legislature to amend the Criminal Procedure law to

         14  require that in criminal cases where the crime

         15  charged is punishable by the death penalty, the

         16  prosecuting entity, wherever applicable, perform DNA

         17  testing on any biological evidence sample covered

         18  pursuant to the Criminal investigation, to provide

         19  test results to the defendant and the court and to

         20  make such evidence available for testing by the

         21  Defendant.

         22                 Resolution 1835 also calls for a

         23  moratorium on the carrying out of any pending death

         24  penalty sentence until individuals who are serving

         25  such a sentence are afforded an opportunity wherever
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          2  applicable to retroactively apply any changes in the

          3  law to their cases.

          4                 It is essential that we have the

          5  maximum confidence in the certainty of capital crime

          6  conviction.

          7                 Advancements in forensic science,

          8  such as DNA testing can help ensure such confidence.

          9                 With this in mind, Resolution 1835

         10  would place a burden on prosecutors in capital cases

         11  to perform wherever applicable DNA testing on any

         12  recovered biological evidence to share the results

         13  with the defendant and the court, and to provide an

         14  opportunity for the defendant to perform his own

         15  testing.

         16                 Resolution 1835 would also allow

         17  those currently serving death penalty sentences to

         18  avail themselves of any changes in law enacted by

         19  the State Legislature.

         20                 I want to caution the witnesses that

         21  this resolution deals with discovery, and DNA

         22  evidence, as they relate to capital cases, and I'm

         23  going to ask that you limit your comments to those

         24  issues.

         25                 I'm joined today by Speaker Vallone,
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          2  Council Member Eldridge from Manhattan, Council

          3  Member Oddo, and Council Member Perkins, and I saw

          4  Council Member Provenzano.

          5                 I'm going to ask Speaker Vallone for

          6  his comments.

          7                 SPEAKER VALLONE: Thank you very much,

          8  Mr. Chair. And I want to thank City Council Member

          9  Perkins for bringing this question, which has

         10  challenged civilized people for so many centuries to

         11  the forefront, even though we don't have the

         12  jurisdiction to make the change here, we have a

         13  moral voice that we can speak out on.

         14                 I just got through talking at a

         15  graduation ceremony to youngsters, sixth grade

         16  youngsters, saying that there is no two people in

         17  this world alike. That's why we have fingerprint

         18  evidence and now with modern technology we have DNA

         19  evidence, which can conclusively demonstrate the

         20  innocence or the guilt of people charged with

         21  crimes. And when you're dealing with the death

         22  penalty, there are, and I'm glad you had that

         23  admonition, we can't resolve the question of the

         24  death penalty here, but we can find where we can

         25  find common ground to try and pass the resolutions
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          2  to bring to the State Legislature. So, we can say if

          3  this is true, and we believe it is, that DNA

          4  evidence is as good as fingerprint evidence, then

          5  why not require the prosecution to utilize it when

          6  possible, as part of the evidence that are necessary

          7  to prove the guilt of a person beyond a reasonable

          8  doubt. And if such evidence is available, but hasn't

          9  been used, and I think there are six cases or so

         10  pending in the state, then it seems to me that there

         11  ought to be an obligation to utilize that evidence

         12  prior to the imposition of an irreversible penalty.

         13                 So, the purpose of this resolution is

         14  a first step to at least stop the executions of the

         15  half a dozen or so cases where DNA is available,

         16  calling upon the legislature to enact legislation

         17  which would bring that about. And also bring to the

         18  attention to the Governor, who I believe has the

         19  jurisdiction to commute those sentences, at least

         20  until such evidence is utilized, even with the

         21  failure of the State Legislature to act.

         22                 So, basically, 1835 would place a

         23  burden on the prosecutors to perform the DNA testing

         24  on any biological evidence recovered at a capital

         25  crime scene, and that would no longer be the
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          2  discretionary.

          3                 And although as you indicated, Mr.

          4  Chairman, a prosecutor is constitutionally obligated

          5  to disclose material evidence to the defendant, this

          6  resolution doesn't make a discretion, it would

          7  require the prosecution and capital, causes to test

          8  all recovered biological evidence, regardless of

          9  whether the prosecutor finds the evidence to be

         10  relevant or not. And the moratorium that we combine

         11  in this resolution would allow individuals currently

         12  serving death penalty sentences, to avail themselves

         13  of any changes of the law instituted by the State

         14  Legislature.

         15                 And I think anything we can do to

         16  have the utmost confidence in the certainty of

         17  capital crime convictions ought to be done. And in

         18  order to assure that confidence, Mr. Chair, the

         19  amendments call for on Resolution 1835, seek to make

         20  available to courts and jurors every piece of

         21  evidence that modern technology allows. That's the

         22  purpose, as you indicated its discovery, that's the

         23  purposes of the resolution, and I'm anxious to hear,

         24  I think the first testimony is from the

         25  Administration?
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          2                 CHAIRPERSON WARDEN: That's correct.

          3                 SPEAKER VALLONE: I think I'm anxious

          4  to hear what they have to say about it.

          5                 CHAIRPERSON WARDEN: Thank you very

          6  much, Mr. Speaker.

          7                 I call David Jaffe, from the Criminal

          8  Justice Coordinator's Office.

          9                 COUNCIL MEMBER PERKINS: Mr. Chairman,

         10  if it's not inappropriate, I'd like to make a brief

         11  remark.

         12                 CHAIRPERSON WARDEN: Mr. Jaffe, you

         13  can take your seat.

         14                 Mr. Perkins.

         15                 COUNCIL MEMBER PERKINS: Thank you

         16  very much, Mr. Chairman. Thank you also, Speaker

         17  Vallone, for your opening remarks, and especially

         18  for the positing of the need for maximum certainty

         19  when we are applying the death penalty, and for the

         20  fact that you've taken a significant step in terms

         21  of this resolution, 1835, towards that end. It

         22  recognizes that right now there are serious

         23  deficiencies in the manner in which the death

         24  penalty is being applied, and I would just like to

         25  say that while supporting this step, obviously it
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          2  represents maybe 10 percent of the types of

          3  inequities that might occur and that my resolution

          4  and your resolution I think will do this Council

          5  proud when they are both offered to the body and

          6  both passed. So, I thank you very much for the step

          7  that you're taking, and look forward to working with

          8  you to getting them both passed.

          9                 Thank you.

         10                 CHAIRPERSON WARDEN: Before we begin

         11  with our witness, I just want to make a note that we

         12  have received testimony, written testimony, from The

         13  Legal Aid Society in support of Resolution 1835, and

         14  their testimony will be entered into the public

         15  record.

         16                 Please identify yourself and you may

         17  begin.

         18                 MR. JAFFE: Good morning. I'm David

         19  Jaffe, General Counsel to the Criminal Justice

         20  Coordinator.

         21                 Good morning, Speaker Vallone,

         22  Chairman Warden, Members of the City Council, thank

         23  you for the opportunity to appear and testify on

         24  behalf of Mayor Giuliani and Criminal Justice

         25  Coordinator Fishner regarding City Council
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          2  Resolution No. 1835 which calls upon the New York

          3  State Legislature to amend the Criminal Procedure

          4  Law, to require that in criminal cases where the

          5  crime charged as punishable by the death penalty:

          6                 - prosecutors, wherever applicable,

          7  should perform DNA testing on any biological

          8  evidence sample recovered pursuant to the criminal

          9  investigation;

         10                 - test results should be provided to

         11  the defendant and the court, and such biological

         12  evidence sample available should be provided for DNA

         13  testing by the defendant;

         14                 - and a moratorium on execution of

         15  sentence on death penalty cases should be imposed

         16  until individuals serving such a sentence are

         17  afforded the opportunity, whenever applicable, to

         18  retroactively apply any change in law to their case.

         19                 Before I continue, I'd like to note

         20  that Mr. Fishner had originally intended to address

         21  the Council and testify today, however, as I speak,

         22  his older son is graduating high school, so he

         23  couldn't attend and sends his apology.

         24                 SPEAKER VALLONE: It may be where I

         25  spoke.
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          2                 MR. JAFFE: In continuing, this

          3  Administration has placed the highest priority on

          4  improving public safety and the quality of life for

          5  all New Yorkers. Since Mayor Giuliani took office in

          6  1993, major felony crime has been reduced by 57

          7  percent, and homicides have been reduced by 65

          8  percent. One cause of this historic crime reduction

          9  is innovative policing strategies by the New York

         10  City Police Department. One of the major innovations

         11  of recent years has been the advent and expansion of

         12  DNA as a powerful investigative tool to exonerate

         13  the innocent and to convict the guilty.

         14                 Of course, many cases simply do not

         15  provide DNA evidence linking a known or unknown

         16  individual to the commission of the crime.

         17  Nevertheless, there has been explosive growth in the

         18  annual caseload of crime scene evidence collected by

         19  the NYPD and tested by the Office of the Chief

         20  Medical Examiner. Currently at about 3,000 sexual

         21  assault and homicide cases a year, which is three

         22  times more cases analyzed by the FBI, the workload

         23  will increase dramatically in years to come.

         24                 To accommodate this increase, the

         25  City of New York this fall will break ground on a
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          2  new state-of-the-art 32,000 square foot OCME DNA

          3  laboratory with the capacity to conduct 16,000 DNA

          4  tests annually, involving biological evidence for

          5  all types of crimes.

          6                 However, policing, prosecutorial and

          7  forensic strategies all require effective laws to

          8  address and deter the commission of crimes. In 1995,

          9  with the full support of Mayor Giuliani, both houses

         10  of the New York State Legislature passed and

         11  Governor Pataki signed into law a new penal law,

         12  Section 125.27 creating a new offense of Murder in

         13  the First Degree which allowed for the possibility

         14  of a sentence of death or life without parole in the

         15  most serious and heinous cases of murder.

         16                 Fairness and due process must be of

         17  paramount concern in the furtherance of justice, and

         18  this is especially so in cases with the possibility

         19  of a death sentence.

         20                 Our Constitution and common decency

         21  require that every possible reasonable safeguard

         22  should be in place to avoid a miscarriage of

         23  justice.

         24                 And that is just what the New York

         25  State Legislature did when they enacted a new Murder
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          2  in the First Degree Statute.

          3                 Both the State Senate, which has

          4  traditionally originated bills enhancing criminal

          5  sentences, and the Assembly, which has traditionally

          6  championed the rights of the accused passed the

          7  bill.

          8                 Their bill, as signed into law by the

          9  Governor, contains safeguards more stringent than

         10  are required by the New York State and the United

         11  States constitutions.

         12                 Many reasonable people, people who

         13  may support or oppose the principal of a death

         14  penalty, have concerns about issues in the news from

         15  around the country, such as legal representation, by

         16  incompetent or ineffective defense counsel, the

         17  specter of convicted defendants exonerated by post

         18  sentence discovery of exculpatory evidence such as

         19  DNA evidence, the execution of mentally retarded

         20  defendants and the death penalty prosecution of

         21  juveniles.

         22                 However, the New York State

         23  Legislature went to extraordinary lengths to provide

         24  fairness and due process. When enacting the current

         25  statute, they created a new first-rate and
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          2  well-finance statewide Capital Defender Office with

          3  a statutory mandate to provide first-class counsel

          4  to indigent defendants through promulgation of

          5  professional standards, direct representation of

          6  clients, training and screening of non-CDO

          7  court-appointed attorneys.

          8                 And New York laws permits discretion

          9  to be exercised in the defendant's favor at every

         10  stage of a case, from the District Attorney's

         11  charging decision, to jury deliberations which

         12  permit juries to consider a lesser sentence than

         13  death, to the judge's statutory authority to set

         14  aside a jury's imposition of a death sentence.

         15                 In addition to court-appointed

         16  representation of counsel, and to many other

         17  pretrial and trial safeguards, New York provides for

         18  extraordinary appellate safeguards. In every capital

         19  case resulting in a conviction, New York's Criminal

         20  Procedure Law confers a unique unwaivable right to a

         21  direct appeal to the New York State Court of

         22  Appeals.

         23                 In other words, the seven justices of

         24  the Court of Appeals, a court with a rich history of

         25  respect for the rights of criminally accused, must
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          2  review every death penalty conviction, and the

          3  applicable law requires that they must consider

          4  factors, such as whether the sentence resulted from

          5  passion or prejudice, whether it was based upon the

          6  race of the defendant, whether it was excessive or

          7  disproportionate compared to the penalty imposed in

          8  other cases based upon the race of the defendant or

          9  the victim, and whether the verdict was against the

         10  weight of the evidence.

         11                 I call upon this committee to

         12  disapprove Resolution 1835 because, quite simply,

         13  New York State's Criminal Procedure Law and

         14  applicable case law already provide those

         15  protections called for by this resolution.

         16                 For example, Article 240 of the

         17  Criminal Procedure Law governs pretrial discovery in

         18  a criminal case. Defendants are currently entitled

         19  to discovery of all written reports, documents, or

         20  portions thereof concerning physical exams or

         21  scientific tests, such as DNA analysis, which the

         22  prosecution tends to introduce at trial, and

         23  although the statute does not expressly provide the

         24  right to conduct a test in the event that the people

         25  do not test relevant evidence, applicable case law
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          2  would support a motion for defense examination of

          3  evidence that could exculpate the defendant.

          4                 Additionally, in 1999, through

          5  passage of model legislation, New York State

          6  provided broad rights to defendants seeking DNA

          7  analysis after conviction. The new provision of CPOL

          8  Article 440, that's CPL section 440.30(1-a) allows

          9  defendants convicted before 1996 to request forensic

         10  DNA testing on specified evidence after conviction

         11  and sentence if the Court determines that there is

         12  evidence that can be tested --

         13                 SPEAKER VALLONE: Let me stop you

         14  right there --

         15                 MR. JAFFE: Sure.

         16                 SPEAKER VALLONE: -- Because I think

         17  your testimony is pretty clear that you believe that

         18  under the existing statute and under case law that

         19  any evidence that would be exculpated in nature

         20  would be, has to be turned over to the defendant.

         21  But let me just ask you a couple of questions on

         22  that because, unfortunately, I have call to some

         23  other Council business at the moment.

         24                 What this resolution seeks to do is

         25  two things that I think are different than your
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          2  testimony: One is to require the prosecution to test

          3  where it's available, since obviously a defense

          4  lawyer is going to be called in at some later time,

          5  and that evidence might not be available, one Court

          6  of Appeals case that you're familiar with indicates

          7  that the motion was denied because there was no DNA

          8  testing that was made so there could be no

          9  exculpatory evidence to turn over.

         10                 What this resolution says is that the

         11  prosecution would be required to do something it is

         12  not now required to do, that is to test where it's

         13  available. Am I making myself clear, or are we on

         14  different wave-lengths?

         15                 MR. JAFFE: No, I understand. I

         16  respectfully disagree, it may be the interpretation

         17  of the law. I think the CPL, especially pretrial

         18  240.20 and 240.40 post-trial the new CPL 440,

         19  including 440.30, I think provide that when a

         20  defendant makes a motion --

         21                 SPEAKER VALLONE: That's two years,

         22  three years, four years later.

         23                 MR. JAFFE: But the prosecution is

         24  required to maintain and --

         25                 SPEAKER VALLONE: There is no
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          2  requirement that you make DNA testing now. That's

          3  the difference, I think, in your testimony. All

          4  we're saying is, if such evidence is available, the

          5  prosecution must test it. It would be to the

          6  prosecutions advantage to do it at an early stage.

          7  And certainly, it would be to the defendants'

          8  advantage, how could you test it several months

          9  later? It may have disappeared, or could have got

         10  lost, and certainly it wouldn't put the burden on

         11  the defendant to make a motion, because there are

         12  different kinds of lawyers and there are different

         13  kinds of procedures available that different defense

         14  attorneys may, in their discretion use.

         15                 We're saying in every case, if

         16  there's a fingerprint available, there would be no

         17  question. Take the fingerprints. DNA evidence is

         18  available, why would there be any question in not

         19  taking it? This would be just a matter of fairness.

         20                 MR. JAFFE: Mr. Speaker, respectfully,

         21  to the extent that it's the interpretation of the

         22  currently law, I think what we'll do is take that

         23  under advisement and bring that back.

         24                 SPEAKER VALLONE: Yes, I would

         25  appreciate if you would. Because that's what we're
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          2  asking here. I'm not looking to put an undue burden,

          3  something that can't be done. If your testimony is

          4  such that, you know, it makes it impossible for the

          5  prosecution to comply, I could understand that, but

          6  this is, if under present law, if at a murder scene,

          7  somebody else's fingerprints were found, then

          8  obviously that would exonerate a lot of other people

          9  that might be charged.

         10                 DNA evidence is available, which

         11  should be available right away to the first people

         12  on the scene, and that's always the police, and the

         13  District Attorney's Office, whenever there is a

         14  homicide.

         15                 We're just saying, if available, do

         16  it. And then if it's available, you know, obviously

         17  there would be no charge if the DNA evidence is

         18  contrary.

         19                 So, what I'm looking for is just to

         20  close that loophole, I'm not looking to put an

         21  unnecessary burden on anyone.

         22                 MR. JAFFE: Like I said, Mr. Speaker,

         23  I would take that under advisement and bring that --

         24                 SPEAKER VALLONE: I would appreciate

         25  it very much.
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          2                 CHAIRPERSON WARDEN: Any other

          3  questions?

          4                 Do you want to continue with your --

          5                 MR. JAFFE: If I may.

          6                 CHAIRPERSON WARDEN: Please proceed.

          7                 MR. JAFFE: Okay.

          8                 This new provision of CPL 440 allows

          9  defendants convicted before 1996 to request DNA

         10  testing on specified evidence after conviction and

         11  sentence, if the Court determines there is evidence

         12  that can be tested, and if there is a reasonable

         13  probability that the verdict would have been more

         14  favorable to the defendant if the results had been

         15  admitted at trial.

         16                 And, finally, Resolution 1835 should

         17  be rejected as unnecessary because New York State is

         18  currently experiencing a de facto moratorium on

         19  executions.

         20                 Since September 1st of 1995, 302

         21  defendants have been charged with murder in the

         22  first degree, but only 16 cases, that's five

         23  percent, have concluded with the trial.

         24                 Of the 16 cases that went to trial,

         25  nine defendants received a sentence of life without
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          2  parole, one was convicted of a lesser offense, and

          3  just six cases, that's two percent of all murder in

          4  the first degree cases filed resulted in a death

          5  verdict. And of the six cases that resulted in a

          6  death sentence, not a single case has yet to be

          7  considered by the Court of Appeals, practically

          8  speaking, none of these cases is likely to be

          9  resolved by the Court of Appeals for at least two

         10  years, and additional federal appeals will likely

         11  extend that time further.

         12                 In sum, New York's democratic

         13  legislative process has correctly resulted in the

         14  enactment of a death penalty statute. As our elected

         15  representatives, the New York State Assembly, the

         16  Senate and the Governor have recognized, a sentence

         17  of death, or of life without parole, is necessary

         18  and appropriate for a handful of our most serious

         19  murder cases. And so far, the law has been applied

         20  in a restrained manner with appropriate protections,

         21  including those unnecessarily advocated within the

         22  resolution before you.

         23                 I urge you to give our trial and

         24  appellate courts the opportunity to apply this

         25  necessary and fair law, and I also urge you to vote
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          2  no on Resolution 1835.

          3                 SPEAKER VALLONE: Thank you.

          4                 Mr. Chair, just a couple more

          5  questions.

          6                 There are many that disagree. I

          7  happen to be one who favors the death penalty, I

          8  think people will kill again if given the

          9  opportunity, even if they're incarcerated, that has

         10  happened in the past.

         11                 But for those of us who agree that

         12  the death penalty may be inappropriate in certain

         13  rare instances, it's hard to convince us that this

         14  kind of resolution would be contrary, when all we're

         15  asking for is testing that should be done in every

         16  case. Certainly fingerprints should be dusted in

         17  every homicide case, where available, and certainly,

         18  it seems to us now that DNA evidence should be

         19  tested in every case where available.

         20                 First of all, it makes a better case

         21  for the prosecution if you can find the match, and,

         22  secondly, it would stop a lot of unnecessary trial

         23  and aggravation and agony for people who are wrongly

         24  charged from the first instance.

         25                 So, this original death penalty law
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          2  is on the books for how long now?

          3                 MR. JAFFE: Since 1995.

          4                 SPEAKER VALLONE: And would you say

          5  that there had been, since 1995, some remarkable

          6  discoveries concerning the accuracy of DNA testing?

          7                 MR. JAFFE: Maybe -- I would hesitate

          8  to say accuracy, because the DNA testing is

          9  extremely accurate before '95 and after '95,

         10  certainly gotten more efficient and quicker and

         11  more, I don't want to get too technical, but more

         12  loci can be tested more quickly now than before

         13  1995.

         14                 SPEAKER VALLONE: Absolutely.

         15                 Since the knowledge of the world just

         16  about doubles every year, it would seem to me that

         17  the knowledge of any other subject would double also

         18  in the course of the year.

         19                 So, this is not arguing the merits of

         20  death, as some would do, and everybody has a right

         21  to, this is only saying let's make available to the

         22  prosecution and the defense attorneys without the

         23  necessity of motions.

         24                 You, yourself, just said it's going

         25  to take another couple of years for the Court of
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          2  Appeals to decide on the six cases that are pending,

          3  the six capital cases. That's another couple of

          4  years of loss of whatever evidence that might be

          5  available, if it were available in these kind of

          6  cases.

          7                 So, I really don't see this as a test

          8  case for the merits of a death penalty, so much as a

          9  step into the 21st century to use whatever evidence

         10  is available. That's I mean coming from our end, I

         11  just want the Administration to know that because

         12  obviously it's going to take, without the consent of

         13  the Mayor it's going to take at least a two-thirds

         14  vote here, rather than a simple majority vote, even

         15  to pass this kind of a resolution.

         16                 So, I would ask you to go back very

         17  seriously, and if you have a suggestion of amending

         18  this, fine, but we will take a look at it.

         19                 But really, we think that it's a

         20  major step in the right direction, to make available

         21  to both the prosecution and the defense whatever

         22  evidence that might be available to help with the

         23  guilt or innocence of anyone charged with a capital

         24  offense. And that's basically what this resolution

         25  is trying to do. If you could help with the wording,
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          2  fine. But we don't see this as a major test case as

          3  to the merits or demerits of utilizing capital

          4  punishment, it's just a matter of fairness and

          5  decency.

          6                 Just bring that back.

          7                 MR. JAFFE: Okay.

          8                 SPEAKER VALLONE: I will make that

          9  personally known to the Mayor, obviously, but I

         10  would want his experts also to look at it.

         11                 MR. JAFFE: Yes.

         12                 CHAIRPERSON WARDEN: Thank you very

         13  much, Mr. Speaker.

         14                 One of the things I'm concerned

         15  about, under present law, is DNA testing available

         16  to indigent defendants in capital cases? And does

         17  the state pay for such a test?

         18                 MR. JAFFE: The answer is, yes, it

         19  does.

         20                 MR. LaPIETRA: Good morning, Mr.

         21  Chair, and members of the Committee. My name is

         22  Louis LaPietra. I'm Legislative Counsel to the

         23  Criminal Justice Coordinator.

         24                 The answer to your question, sir, is,

         25  yes, it is available. The Capital Defender's Office
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          2  is also available to those indigent persons to

          3  provide good, solid defense in death penalty cases

          4  and under existing law, under the existing criminal

          5  procedure law, yes, it is available.

          6                 CHAIRPERSON WARDEN: And is it

          7  available only upon a motion of the defense, or is

          8  it just routinely available?

          9                 MR. La PIETRA: To the extent that

         10  evidence is known to the prosecutor, the prosecutor

         11  has a duty to turn over that evidence to the other

         12  side.

         13                 We've all seen cases in the news, and

         14  even recently in the news, where investigative

         15  bodies, or even the prosecution, has perhaps

         16  inadvertently failed to turn something over, and,

         17  clearly, you see the ramifications of that.

         18                 So, to the extent that any evidence

         19  is available or known, that would have to be turned

         20  over as a matter of right. No motion would be

         21  necessary. The capital defender's office, in any

         22  event, even if there were no known DNA evidence

         23  known to them, they would motion as a matter of

         24  operations, they would automatically motion for that

         25  anyway.
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          2                 CHAIRPERSON WARDEN: Does the State

          3  pay for expert witnesses as it relates to DNA

          4  testing?

          5                 MR. JAFFE: Yes, Mr. Chair.

          6                 It's all covered under the Capital

          7  Defender's Office. They have a litany of experts.

          8  They have quite a competent operation, which it is a

          9  model for the rest of the country. Certainly the

         10  Capital Defender Office in New York State, which was

         11  created as a matter of statute that was passed in

         12  1995, contemplates all that, expert witnesses and

         13  competent counsel for those accused of murder one or

         14  even murder two, where there is a death sentence,

         15  I'm sorry, Murder One, where there is no death

         16  sentence originally contemplated where there may be

         17  a change where the might be a jury charge.

         18                 CHAIRPERSON WARDEN: How has the

         19  increased role of DNA evidence changed the way the

         20  Police Department gathers and stores evidence?

         21                 MR. JAFFE: Well, basically officers

         22  now, new ones and officers already in the field are

         23  receiving training and collecting DNA evidence on

         24  just about every type of case. The technology is

         25  such now that it's very sensitive and DNA evidence
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          2  and material can be recovered for just about

          3  anything.

          4                 The police now look for that to see

          5  if it is available in a particular crime scene. Many

          6  cases have no DNA evidence at the crime scene. Where

          7  there is a possibility, officers now are looking for

          8  it routinely.

          9                 CHAIRPERSON WARDEN: And how long is

         10  that evidence required to be maintained?

         11                 MR. JAFFE: All evidence is required

         12  to be maintained throughout the case, and the length

         13  of the case is from its inception through the final

         14  exhaustion of the appellate process.

         15                 CHAIRPERSON WARDEN: Council Member

         16  Oddo.

         17                 COUNCIL MEMBER ODDO: Thank you, Mr.

         18  Chairman.

         19                 David, one quick question.

         20                 Hearing you recite different sections

         21  from the CPL gave me bad flashbacks from my days in

         22  law school and I think I'm breaking out into hives.

         23  But any Appellate Court, when they review the case,

         24  has to look at the record, can't go outside of the

         25  record. When you list in your testimony on page four
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          2  about what the Court of Appeals is allowed to do

          3  when you automatically, the defendant gets an

          4  automatic unwaivable right to direct appeal to the

          5  New York State Court of Appeals, and in it you list

          6  out things that the court can consider. Can the

          7  Court of Appeals specifically ask for DNA tests to

          8  be done, or is it constrained within the record of

          9  the lower courts as well?

         10                 MR. JAFFE: There's a way to do it.

         11  Basically, the Court wouldn't say do DNA testing on

         12  something in the ether, there has to be some

         13  evidence there, and the way it would come about is

         14  somebody, a defendant would say, you know what, I

         15  think there is something out there that would

         16  exculpate me, and should have been tested --

         17                 COUNCIL MEMBER ODDO: In other words,

         18  one of the grounds for appeal, in other words, would

         19  be the fact that testing wasn't done?

         20                 MR. JAFFE: Yes. In fact, there was

         21  evidence out there that was hidden or there was

         22  obstruction done by the prosecution, such that the

         23  Defendant didn't have access to either the material

         24  or the results of an examination, or something

         25  should have been done, that the US Constitution
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          2  would have required release to the defense.

          3                 COUNCIL MEMBER ODDO: Okay.

          4                 Thank you, Mr. Chairman.

          5                 CHAIRPERSON WARDEN: Council Member

          6  Eldridge.

          7                 COUNCIL MEMBER ELDRIDGE: Thank you.

          8                 I don't mean to sound as hostile as I

          9  am but I don't understand why you guys are even

         10  testifying today.

         11                 You are the New York City Office of

         12  the Criminal Justice Coordinator, which seems to me

         13  it's to oversee and coordinate the criminal justice

         14  facilities and departments and agencies that the

         15  City undertakes, and either this reflects, and I

         16  think unfortunately the prosecutorial tone of this

         17  Administration, or it's beyond your scope of

         18  responsibility, it's a resolution supporting a

         19  change in a state law, if it's beyond, if you think

         20  it's unnecessary because of the State law, that's

         21  really accounted by other agencies or people. And

         22  otherwise, it seems to me that this is -- I just

         23  can't let this testimony go unresponded to.

         24                 Thank you.

         25                 CHAIRPERSON WARDEN: Just before you
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          2  answer.

          3                 Council Member Eldridge, they were

          4  invited and they are reflecting, I believe, the

          5  feeling of the Administration, and we need to have

          6  that feeling, because as a resolution, as the

          7  Speaker indicated, if we can't come to some level of

          8  agreement and we put this to a vote, it would

          9  require two-thirds of the body rather than --

         10                 COUNCIL MEMBER ELDRIDGE: I'm sorry.

         11  The acoustics in here are so bad.

         12                 I heard you say you invited them. So,

         13  then I apologize to you, I know why you are here.

         14  I'm disappointed in your testimony and I think it

         15  does reflect the attitude of the Administration.

         16                 Thank you.

         17                 CHAIRPERSON WARDEN: Thank you very

         18  much for coming. We appreciate your testimony, and

         19  we will move to the next witness.

         20                 Professor Eric -- is it Freedman?

         21                 PROFESSOR FREEDMAN: Yes. Thank you.

         22                 MR. JAFFE: Thank you.

         23                 PROFESSOR FREEDMAN: Good morning,

         24  Chairman Warden, members of the Council.

         25                 My name is Eric M. Freedman, I was
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          2  born and live in Manhattan and I'm a Professor of

          3  Law at Hoffstra University, School of Law, where I

          4  teach the death penalty in Contemporary America,

          5  Constitutional Law, Legal History, Pre-trial

          6  Litigation, and Trial Techniques, and anything else

          7  the Dean can persuade me to teach in any given

          8  semester.

          9                 I have been active involved in death

         10  penalty issues as a litigator and a teacher for more

         11  than 20 years now, ever since I volunteered in 1980

         12  for my first case in Texas, and now I regularly

         13  recruit counsel and supervise lawyers in capital

         14  cases around the country. I teach at programs for

         15  lawyers and judges, and I'm the author of a book on

         16  the history of habeas corpus.

         17                 Now, most recently I've been

         18  representing Earl Washington, Jr., who is a mentally

         19  retarded black man who "confessed" to the rape and

         20  murder of a white woman and was sent to Death Row in

         21  Virginia. He came within nine days of execution,

         22  back in 1985, until finally being released this past

         23  February, after DNA testing proved his innocence.

         24                 To get there took more than 15 years

         25  and cost more than $10 million, all of which was
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          2  volunteer resources contributed by professionals,

          3  such as lawyers, but DNA and forensic scientists,

          4  social workers, mental health experts and many

          5  others, and that situation illustrates many of the

          6  problems that confront us today, and informs my

          7  testimony. And, so, I've come purely on my own

          8  behalf as a concerned citizen with expertise to urge

          9  you to support both of the resolutions before you,

         10  or the Speaker has  indicated will be before the

         11  full Council, both the resolution that he has

         12  sponsored and the one sponsored by Council Member

         13  Perkins and a number of the other Council members.

         14                 And my reason in supporting both of

         15  them is very simple. It's perfectly true, as the

         16  Speaker said, that DNA can be of great significance

         17  in bringing about justice, both in convicting the

         18  guilty and freeing the innocent, and in that respect

         19  I suggested to the Speaker and I suggest again on

         20  the record that the Vallone resolution should be

         21  strengthened by giving control over the decision to

         22  perform DNA testing, not just to the prosecuting

         23  entity as it now reads, but to also mandate the

         24  testing be done on defense request.

         25                 Regrettably, the language where
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          2  applicable is subject to infinite ingenuous delay

          3  instruction by the government which explains at

          4  great length why it is that the testing won't prove

          5  anything, and in Earl Washington's case, it took

          6  almost a year from the time that we wrote the

          7  Governor explaining what the new scientific testing

          8  was, what the evidence was, before he was able to

          9  overrule all his prosecutors, and said even if you

         10  do that you won't prove anything, and, of course,

         11  you surely did prove something. He could easily have

         12  been persuaded by his prosecutors. And, so, it's

         13  necessary to give this as a right to the defense.

         14                 Beyond that, if you want the right to

         15  be meaningful, you've got to provide legal and

         16  scientific resources to prisoners, especially ones

         17  who are in post conviction.

         18                 I note that the answer given by the

         19  Administration focused entirely on the trial level.

         20                 The $10 million that happened to be

         21  done for Earl Washington, first of all, won't cost

         22  $10 million if done early, as it should be, but our

         23  responsibility of the state, not of volunteers who

         24  happen fortuitously to get into it, and it's

         25  ridiculous to think that our mentally retarded
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          2  client could have written a 15-page letter to the

          3  Governor explaining what the scientific testing was

          4  and why it would prove something. It took a lot of

          5  expertise to do that.

          6                 And if, as was suggested, the

          7  defendant has access to that, that's wonderful, but

          8  if the Defendant doesn't, then the Defendant needs

          9  to get it.

         10                 However, even if that's done and the

         11  Vallone resolution is strengthened that way, you're

         12  still going to address only ten percent of the

         13  problem.

         14                 There have been 96 prisoners released

         15  from Death Row on grounds of innocence, since the

         16  Supreme Court reinstated capital punishment in 1976,

         17  and the 97th one is scheduled to be released later

         18  this week. But only ten of those exonerations have

         19  been based on DNA evidence.

         20                 For a variety of reasons, prohibitive

         21  DNA evidence may just not be there.

         22                 Suppose, for instance, that Earl

         23  Washington, instead of being accused of a rape and a

         24  murder, had been accused of shooting someone. In

         25  that case there wouldn't be any DNA evidence, but he
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          2  would be just as innocent. The fact is that

          3  convictions of innocent people occur for a wide

          4  variety of reasons, erroneous eyewitness

          5  identification, false confessions, unreliable

          6  testimony by informants, inept performance by

          7  defense counsel, and prosecutorial overzealousness,

          8  not to mention we recently saw a few years ago State

          9  Troopers fabricating evidence. There are a whole

         10  variety of things that can go wrong. DNA testing is

         11  like a tax audit, it can sometimes allow us to look

         12  retrospectively in cases and see how the system is

         13  working, but is no substitute for an overhaul of the

         14  system itself. And the reasons that such an overhaul

         15  is needed go deeper than just the problem with

         16  innocence, as serious as that is, and then

         17  correcting the New York State Statute, so

         18  tangentially described to you just now, but, you

         19  know, that's not the subject before us.

         20                 We won't talk about the structure of

         21  the New York State Death Penalty Statute and all its

         22  unique protections allegedly, nor yet even the

         23  purported right under existing New York Law, as the

         24  Speaker quite correctly pointed out, to get the

         25  results of those tests that the prosecution chooses
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          2  to do, and on request to get DNA testing in a

          3  limited class of cases that occurred before 1996 is

          4  certainly a small fraction of the problem.

          5                 The Perkins' resolution correctly

          6  addresses the overall context, which is that there

          7  are issues of arbitrariness based on geography, of

          8  those six people you heard of on Death Row, three of

          9  them are from Suffolk -- and I don't think Suffolk

         10  is the highest crime county in this state -- race,

         11  poverty and simple politics, all of which have begun

         12  to emerge, and they mean, as Speaker Vallone very

         13  correctly emphasized, that even death penalty

         14  supporters in this state, should, as they have in a

         15  number of other states, pause to consider whether

         16  this system, with its enormous cost, both in money

         17  and in injustice, is the one they want.

         18                 It's simply sticking one's head in

         19  the sand to testify to you, as you just heard, that

         20  it can't happen here.

         21                 There were lots of good, diligent and

         22  honest people involved in the other 97 cases who

         23  thought they had the right case, the right guy, I

         24  doubt that any of them were evil, malicious, it can

         25  happen here. And, so, as far as I'm concerned, I
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          2  hope that, for reasons that are in my written

          3  testimony, the public eventually concludes it wants

          4  no death penalty at all, but until then we really

          5  need to pause for reflection to address these

          6  emerging problems before they explode into real

          7  problems, and I think Speaker Vallone has done a

          8  service to allow the entire Council to vote on both

          9  his resolution and the one of Council Member

         10  Perkins, and I urge you to help bring about the

         11  needed pause for reflection by voting for both of

         12  those resolutions when they come to Council.

         13                 Thank you, and I will be, of course,

         14  happy to address your questions.

         15                 CHAIRPERSON WARDEN: Thank you very

         16  much for our testimony.

         17                 While I agree that there are other

         18  issues that contribute to fairness, then that's

         19  addressed in Bill's resolution which we've

         20  previously had a hearing on, at the present time

         21  we're only addressing this one, and coupling them,

         22  as we say in the business, at the time that we may

         23  vote we may couple them --

         24                 PROFESSOR FREEDMAN: I look forward to

         25  seeing you vote for both of them.
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          2                 CHAIRPERSON WARDEN: Okay.

          3                 Any questions?

          4                 Council Member Eldridge.

          5                 COUNCIL MEMBER ELDRIDGE: Professor

          6  Jaffe -- Freedman. I don't want to confuse you with

          7  Jaffe -- I just wanted to thank you, and to say that

          8  I agree whole-heartedly with what you're saying,

          9  that I hope that we will be able to couple these,

         10  that I personally am totally opposed to the death

         11  penalty, and I think that that's been demonstrated

         12  as to why one should be opposed to it.

         13                 So, I appreciate your coming, and

         14  spreading the message. Thank you.

         15                 PROFESSOR FREEDMAN: Thank you.

         16                 COUNCIL MEMBER ELDRIDGE: You say

         17  you're a west sider?

         18                 PROFESSOR FREEDMAN: 94th and

         19  Broadway.

         20                 COUNCIL MEMBER ELDRIDGE: Thank you.

         21                 CHAIRPERSON WARDEN: Council Member

         22  Perkins.

         23                 COUNCIL MEMBER PERKINS: Thank you,

         24  also, for taking the time to come and share with us

         25  your expertise on this matter, and your appreciation
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          2  of the coupling of both of these resolutions, and

          3  how important it is.

          4                 I have another matter to attend, but

          5  I just wanted to make sure that you understood, and

          6  those of you who have been in the forefront of this

          7  effort to have a moratorium understand how important

          8  it is, your work over the last year or so in

          9  bringing this matter before this institution, this

         10  idea of a death penalty, and a moratorium on the

         11  death penalty, has invigorated this institution and

         12  has moved us in a direction that otherwise we might

         13  not have moved, even if it's only to look at the

         14  limited resolution today, but we are expecting to

         15  pass them both. So, I just wanted to thank you and

         16  everyone else out there in this regard.

         17                 PROFESSOR FREEDMAN: Thank you, Mr.

         18  Chair.

         19                 CHAIRPERSON WARDEN: Council Member

         20  Oddo.

         21                 COUNCIL MEMBER ODDO: Thank you, Mr.

         22  Chairman.

         23                 Professor Freedman, I have a quick

         24  question. I was wondering if you had the opportunity

         25  to see the opinion piece that John Porthoris had
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          2  written for the New York Post on June 19th, to the

          3  extent that DNA, it's entitled "Why DNA will save

          4  the death penalty."

          5                 PROFESSOR FREEDMAN: Yes, I did.

          6                 COUNCIL MEMBER ODDO: Any comments you

          7  want to share?

          8                 PROFESSOR FREEDMAN: The entire effort

          9  to improve the death penalty system is to some

         10  extent a game of chicken between death penalty

         11  supporters and opponents. Death penalty opponents,

         12  of course, think that you can't reform the system

         13  and you'll kill it if you try to make it fair.

         14                 Death penalty supporters, of course,

         15  believe, well, if you solve the innocence problem,

         16  if you solve the Council problem, if you solve the

         17  mental retardation problem, you can be left with a

         18  system that is fair.

         19                 Frankly, I don't know how that's

         20  going to turn out, and I don't care.

         21                 We also agree that those are

         22  improvements that should be made, and the future

         23  will show what the future shows. You know, we will

         24  address that then in a better world.

         25                 COUNCIL MEMBER ODDO: Thank you.
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          2                 CHAIRPERSON WARDEN: Thank you very

          3  much, Doctor. Your testimony is appreciated.

          4                 PROFESSOR FREEDMAN: Thank you.

          5                 CHAIRPERSON WARDEN: Lucy Herschel,

          6  Lawrence Hayes, Nancy Hammond, and Estelle

          7  Kattelson.

          8                 Is there someone missing?

          9                 Okay, why don't you just state your

         10  name, and you may testify. Ladies first.

         11                 MS. HAMMOND: Thank you, Mr. Warden.

         12  My name is Nancy Hammond.  I am the Interim

         13  Executive Director of New Yorkers Against the Death

         14  Penalty. We're a statewide group of concerned

         15  citizens working to end capital punishment and I

         16  thank you for this opportunity.

         17                 We do support, or at least do not

         18  oppose, Resolution 1835.

         19                 It does address a real problem with

         20  the current death penalty statute that needs to be

         21  rectified as long as we're going to have the death

         22  penalty.

         23                 The truth is that there is currently

         24  no statutory right to DNA testing for defendants in

         25  death penalty cases and for Death Row inmates. The
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          2  post conviction right to DNA testing has a cutoff

          3  date of January 1st, 1996, which is before any of

          4  the death penalty convictions in the state, so it

          5  does not apply to anyone on Death Row.

          6                 There has, in fact, been at least one

          7  case in this City, a death penalty case, in which

          8  the prosecutor did a DNA test, apparently found that

          9  it did not contribute to proving that this person

         10  was guilty. The defense asked the court to pay for

         11  an expert as far as the defense to do a test and see

         12  what the DNA showed, and perhaps bring it up as

         13  esculpatory evidence, and the judge said no because

         14  he had no sign that the prosecution was going to

         15  bring up this test, so why should the defense get

         16  this test.

         17                 Now, they appealed that case and won,

         18  but this isn't a mythical issue, it's a serious

         19  issue, and I appreciate the Speaker's willingness to

         20  address this and in fact to admit that there might

         21  be a problem with the death penalty law even in New

         22  York. I also appreciate, I think should point out,

         23  that there have been hundreds of concerned New

         24  Yorkers who have contacted the Speaker's Office, who

         25  have come to his campaign appearances, to express
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          2  their concern about the death penalty and support

          3  for a moratorium. So, I'm glad he's listening.

          4                 That being said, we see this as a

          5  step in the right direction, but only a step, and

          6  would object to this resolution being confused in

          7  any with a call for a comprehensive moratorium,

          8  which is what we support, and as Council Member

          9  Perkins pointed out, have been working for for

         10  nearly a year.

         11                 And I just want to quickly refer to

         12  three non-DNA related issues that we're seeing in

         13  New York that I hope that you will think about:

         14                 The first is geographic disparity. As

         15  Professor Freedman pointed out, half our Death Row

         16  is from Suffolk County. Now, if this were truly a

         17  fair system, we'd only be able to include that the

         18  epicenter of crime in New York State is Riverhead,

         19  and I don't think any of us believe that. This is a

         20  function of complete prosecutorial discretion.

         21                 Prosecutors decide whether to seek

         22  the death penalty or not, and there are no standards

         23  or guidelines statewide to tell them when and how to

         24  make that decision. It's almost inevitable we would

         25  see that kind of arbitrariness.
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          2                 Another potential emerging issue we

          3  could be looking at is counsel. It is true that we

          4  have an excellent capital defender office in the

          5  state, they are very peaceful, they are experts,

          6  they do a good job. What a lot of people don't

          7  realize is that those folks don't do all the death

          8  penalty defense cases in the state. They don't even

          9  do all the indigent death penalty defenses in this

         10  state. Some are done by Legal Aid, some are farmed

         11  out to private defense attorneys, and with the

         12  support of CDO.

         13                 But what happens is that the fees

         14  that those private lawyers get were cut almost in

         15  half by the Court of Appeals. The body responsible

         16  for reviewing the fairness of that decision was the

         17  Court of Appeals, which a couple of weeks ago, to no

         18  one's great surprise, ruled that it had not acted

         19  inappropriately.

         20                 The fees aren't bad. It's not Texas.

         21  But you're talking about a range of 75 to $125 an

         22  hour, when the top criminal defense lawyer in New

         23  York can run you 250 an hour.

         24                 And, in fact, I'm told that the Court

         25  of Appeals is concerned about finding enough lawyers
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          2  to do Death Row appeals in the State and is going

          3  around to civic law firms looking for pro bono

          4  assistance with death penalty appeals.

          5                 Now, we were promised that there was

          6  going to be enough money to have a fair system, and

          7  the crafts are starting to show already.

          8                 So, I just want to say that this

          9  isn't going to fix the problems with the death

         10  penalty by itself. It's not even going to fix all

         11  the problems with the death penalty in New York

         12  State. And we do call on the Council to consider,

         13  and to pass both resolutions, we're happy to support

         14  them both.

         15                 CHAIRPERSON WARDEN: Thank you very

         16  much.

         17                 One question. You mentioned the case

         18  in your early part of your testimony; do you have a

         19  citation for that?

         20                 MS. HAMMOND: I don't here, I can get

         21  it for you.

         22                 CHAIRPERSON WARDEN: Could you please?

         23                 MS. HAMMOND: Sure.

         24                 CHAIRPERSON WARDEN: And forward it --

         25                 MS. HAMMOND: Sure. I will get it to
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          2  your office.

          3                 CHAIRPERSON WARDEN: -- To Lou

          4  Vettrone, my Counsel?

          5                 MS. HAMMOND: Certainly.

          6                 CHAIRPERSON WARDEN: Because we would

          7  like to include that among our body of evidence.

          8                 MS. HAMMOND: Sure.

          9                 CHAIRPERSON WARDEN: Thank you.

         10                 Sir. Identify yourself, and then --

         11                 MR. HAYES: My name is Lawrence Hayes.

         12  I'm a former Death Row prisoner.

         13                 CHAIRPERSON WARDEN: Speak a little

         14  louder, please.

         15                 MR. HAYES: My name is Lawrence Hayes.

         16  I'm a former Death Row prisoner here in New York

         17  State. I spent two and a half years in the death

         18  house. I'm a co-founder of the organization Campaign

         19  to End the Death Penalty, just seeking the abolition

         20  of the death penalty here in New York State and

         21  throughout the United States, and I'm also a member

         22  of Hands-Off Cane, which currently has a resolution

         23  pending for the United Nations calling on all

         24  countries to abolish the death penalty and have a

         25  moratorium on the death penalty.

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            48

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2                 I think that whether we are for or

          3  against the death penalty, the issue of resolution

          4  deals specifically with the fairness, the guiding

          5  principles of justice and fairness, and with regard

          6  to the issue of DNA testing, I think that while I

          7  applaud the Speaker, Speaker Vallone, for making an

          8  effort to at least call for a moratorium, I think

          9  that he has narrowed the issue, the moral integrity

         10  of the issue by just attaching the call for the

         11  moratorium on DNA testing.

         12                 For the last two years, the Governor

         13  of New York State has been involved in a campaign to

         14  take DNA from every person with a felony in New York

         15  State. I am on parole, and my DNA was taken. We're

         16  talking about 80,000 prisoners and at least 40,000

         17  parolees.

         18                 It seems to me that the issue of DNA

         19  should not be just attached to those who are facing

         20  a death sentence, but every citizen who might come

         21  in that categoric in New York State, that should be

         22  an issue of fairness for all citizens who might be

         23  accused of a rape or a case where DNA is applicable.

         24                 For the issue of the death penalty,

         25  we are talking about a moral issue. We are talking
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          2  about the advancement of humanity, and the United

          3  States joining that march to say no to death. We're

          4  talking about, I believe, people finding a reason to

          5  kill.

          6                 If we, as human beings, can find a

          7  reason to kill, then we have done the wrong thing.

          8                 If we, as a state, as we as

          9  representatives of a state say that we can find a

         10  reason to kill, then what makes us any different

         11  from the person who has found a reason to kill?

         12                 I am calling upon the New York City

         13  Council to send a very strong moral statement about

         14  the issue of killing.

         15                 If we as a society and a civilized

         16  nation say that killing is wrong, then let's not

         17  kill, and I say to this Council, do not do it in my

         18  name.

         19                 Thank you.

         20                 CHAIRPERSON WARDEN: Thank you very

         21  much, Lawrence.

         22                 Any questions?

         23                 We have been joined by Council Member

         24  Michels from Manhattan.

         25                 MS. HERSCHEL: Hi. My name is Lucy
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          2  Herschel. I'm the New York City Coordinator for the

          3  Campaign to End the Death Penalty.

          4                 I want to thank you all for being

          5  here today. And to talk about this resolution, many

          6  of us were here just a few months ago in January for

          7  a similar, the resolution we have spoken about, the

          8  Perkins, Freed, Lopez' resolution, and I'm glad to

          9  be here again to reemphasize our support for a

         10  moratorium.

         11                 And the issue of Speaker Vallone's

         12  resolution focusing around DNA evidence is a very

         13  important, and in fact we have seen that DNA has

         14  played an important role in the moratorium movement.

         15                 Ten of the innocent people who have

         16  been released from Death Row around the country have

         17  been released because of DNA evidence.

         18                 Ronald Jones, who was one of the last

         19  people exonerated in the State of Illinois, was

         20  exonerated with DNA evidence. It was in cases that

         21  in fact prompted the Governor of Illinois to call a

         22  moratorium in that state.

         23                 However, when we had the hearing here

         24  back in January, and just I don't know if everyone

         25  is here, we had exonerated Death Row inmates,
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          2  religious leaders of various denominations, people

          3  from murder victims' families for reconciliation,

          4  legal experts, activists, citizens and more, all

          5  testing unanimously in favor of the resolution, the

          6  moratorium resolution. Barry Sheck was here, a DNA

          7  expert from Cartizo Law School of the Innocence

          8  Project, testified about the important use of DNA to

          9  exonerate people, but he emphasized something that I

         10  think is very important. He emphasized that DNA is

         11  not a cure all to the problems of the death penalty,

         12  that in fact DNA present a window within which to

         13  see the greater problems with the death penalty. And

         14  I think Professor Freedman spoke earlier about the

         15  case of Earl Washington, which I think it's very

         16  instructive. Earl Washington, who was exonerated by

         17  the use of DNA testing, but, in fact, his

         18  exoneration re-examined all sorts of issues of

         19  police misconduct, prosecutorial misconduct, et

         20  cetera.

         21                 I think we are seeing, you can say

         22  that people are being released by DNA evidence, but

         23  then you have to ask why these people ended up on

         24  Death Row in the first place, and I think that's a

         25  very important question.
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          2                 And of course DNA is not a cure all,

          3  as many people have indicated already, because it

          4  only applies to a minority of the cases, only about

          5  ten percent of the people who have been exonerated

          6  had any DNA evidence to test in the first place.

          7                 I think that the Speaker's resolution

          8  admits something that's very important, which is

          9  that there's a real problem with the death penalty,

         10  and that is that innocent people are ending up on

         11  Death Row.

         12                 Unfortunately, the resolution only

         13  presents a solution to a minority of cases, and I

         14  think if you're willing to admit that there is this

         15  problem, we need to look at the other issues, the

         16  races, the prosecutorial misconduct, the police

         17  misconduct, lack of legal defense, unreliable

         18  witness testimony and more, in order to really look

         19  at the issue of the death penalty, even here in New

         20  York State.

         21                 And New York is often held up as a

         22  model of the death penalty defense in the country,

         23  and Nancy talked a little bit about the problems

         24  with that, including the geographic disparity that

         25  we've seen in New York State and more.
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          2                 But I think we can say that the death

          3  penalty system, even here in the criminal justice

          4  system, even here in New York, is not foolproof, and

          5  that we have two people here to testify to that fact

          6  today, Charles Shepherd and Anthony Faison, who were

          7  falsely convicted of murder, and may have ended up

          8  themselves on Death Row, if the death penalty had

          9  been on the books at the time. If you were

         10  exonerated, who were convicted on faulty witness

         11  testimony and were exonerated and recently released,

         12  and our living testament to the fact that there are

         13  flaws in our criminal justice system here in New

         14  York State.

         15                 And in addition, Governor Pataki

         16  recently announced his intentions both to expand the

         17  death penalty statute in the state and to produce

         18  some of the protections that, the supposed

         19  protections, that exist in the statute, and this is

         20  actually in the opposite direction of everything

         21  that the movement is going in this country.

         22                 In fact, the majority of people seen

         23  have been exposed to the issues of the death

         24  penalty, and a majority of people in this country

         25  now actually support a moratorium on the death
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          2  penalty. The majority of people think that -- 80

          3  percent of the people think that innocent people

          4  have been executed in the past five years, a

          5  majority of people support a moratorium, and here in

          6  New York we collected thousands of signatures in

          7  support of a moratorium as well.

          8                 So, I ask the Council to, you know,

          9  put their voice to the growing call for a halt to

         10  executions, both in supporting Speaker Vallone's

         11  resolution, but also coupling that with the Perkins,

         12  Lopez, Freed resolution, which gets at some of these

         13  problems with the death penalty.

         14                 We have to face up to the fact that

         15  the system is broken here and around the country.

         16  And another thing about the Perkins, Lopez, Freed

         17  resolution that's not in the Vallone resolution, is

         18  that it supports national legislation for a

         19  moratorium on the death penalty as well, which is

         20  something that we should join the chorus of cities

         21  and counties around the state, over 40 local

         22  governments around the state that have passed

         23  similar resolutions, including Buffalo and

         24  Rochester, and least we fall behind Buffalo and

         25  Rochester, I ask New York City also pass a

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            55

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  resolution for a moratorium on the death penalty.

          3                 Thank you.

          4                 CHAIRPERSON WARDEN: Thank you very

          5  much.

          6                 I can appreciate your comments, but

          7  if anyone knows government, we've got to go one step

          8  at a time.

          9                 This is probably the first step of

         10  many towards bringing a level of fairness.

         11                 Being a person of color, we are very

         12  sensitive to the justice system, because it's been

         13  shown to be just us.

         14                 Council Member Michels.

         15                 COUNCIL MEMBER MICHELS: First of all,

         16  I appreciate very much your testimony. I agree with

         17  you. As a matter of fact, that's why I'm one of the

         18  sponsors of this resolution. But, of course, I

         19  should own up and tell you right now, I have always

         20  been against the death penalty, and I have been

         21  spoken and have been very public against the death

         22  penalty. The very least of what we should be doing

         23  is not to do anything which you make a mistake and

         24  put somebody to death because of an error. That's

         25  one of the biggest arguments against the death
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          2  penalty is the fact that by mistake you are going to

          3  put someone, and you can't rectify it, obviously. So

          4  at the very least of what we should do, is allow the

          5  person who has been sentenced to death, which I

          6  disagree with in the first place, I think life

          7  without parole is really the ultimate penalty, is it

          8  affords them every single opportunity where there is

          9  even a scintilla of evidence to prove their

         10  innocence. Certainly DNA is something that should be

         11  used, it's a tool and it should be used at every

         12  benefit of the doubt. Nobody should be put to death

         13  unless they have had an opportunity to exhaust every

         14  possible, every possible remedy to save themselves,

         15  and I then -- if I had my druthers, I would outlaw

         16  the death penalty. I was a great admirer of former

         17  Governor Cuomo because of that reason, and I think

         18  it is a discriminatory practice in the first place.

         19  If you are a rich person and you can afford

         20  high-powered attorneys, the odds of you getting the

         21  death penalty are not there. So, I think it's used

         22  for bad purposes, and revenge is not the right idea,

         23  and though angered I may be at the heinous crime,

         24  that's an emotional -- rationally the death penalty

         25  doesn't hold, and it shouldn't be done, what should
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          2  be penalized is the people should receive the life

          3  without parole. And I think the McVae case itself

          4  proved that. I think you would agree with me and I

          5  would like to hear -- he got away easy. What he put

          6  people through, he should be sentenced to death --

          7  not to death, he should be sentenced to life in

          8  prison without parole and made to suffer. He had the

          9  last laugh. So, I think, if anything, that case

         10  proved the fact that the death penalty is the wrong

         11  penalty to be given. And especially after most

         12  countries in the world, most civilized countries in

         13  the world do not have the death penalty, and

         14  certainly places where it's used do not show a

         15  decrease in crime. Texas has got one of the highest

         16  crime rates in the country, highest murder rates in

         17  the country, and, yet, they have had the death

         18  penalty for years and it's been exercised for years,

         19  and I must say not in a very, very

         20  non-discriminatory way.

         21                 Thank you, Mr. Chairman.

         22                 CHAIRPERSON WARDEN: Thank you very

         23  much, Council member.

         24                 Thank you, panel.

         25                 The next panel up is Anthony Faison,
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          2  Charles Shepherd, Susan Schindler, and Linda Evans,

          3  Muriel Goldrim.

          4                 Sergeant, can you bring another

          5  chair.

          6                 Okay, here we go. It's up to you who

          7  speaks first. Please state your name for the record,

          8  and you may begin.

          9                 MS. SCHINDLER: I'm Susan Schindler.

         10  I'm a member of New Yorkers Against the Death

         11  Penalty. I'm basically speaking on my own behalf.

         12                 The first thing I want to do is to

         13  say that I support both resolutions. The things, a

         14  remark that Speaker Vallone made, and a related

         15  remark, the same thing by Chairman Warden I believe,

         16  that I appreciated, both of them indicated that they

         17  see this resolution as a first step. I think that's

         18  very important to note, that merely putting a

         19  moratorium on the death penalty until the DNA issue

         20  is resolved is not enough.

         21                 One of the things that troubles me,

         22  and has troubled me ever since I was aware of the

         23  death penalty, which was as a third grader when the

         24  Rosenbergs were executed and we debated the death

         25  penalty in class, I remember paying attention to the
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          2  Chestman execution when I was in college, that these

          3  were big, big issues at those times, and at that

          4  time I remember I supported the death penalty

          5  enthusiastically, but since then I have come to

          6  realize that the death penalty is not applied

          7  fairly, that innocent people have been put to death,

          8  and, frankly, I don't see that there is ever going

          9  to be a time when there will be a way of knowing for

         10  sure that eyewitness testimony is correct, whether

         11  the eyewitness has been mistaken or has lied or

         12  anything else like that. It frankly scares me to

         13  think that there might possibly be a test to verify

         14  the correctness of eyewitness testimony, it sounds

         15  like almost the science fiction kind of thing.

         16                 I don't think there is ever a way

         17  that we're going to be certain about eyewitness

         18  testimony, and unless somebody can convince me that

         19  there is a way that that can be done without

         20  splitting open somebody's brain, and sticking in a

         21  tape recorder, I don't see that the death penalty is

         22  ever going to be made fair, and that we can

         23  guarantee that no one innocent will ever be

         24  executed.

         25                 I speak in favor, that's all I really
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          2  have to say. I'm in favor of both resolutions. Both

          3  resolutions. First step or not, we've got to at

          4  least -- you guys can be on record, yes,

          5  incrementally that's the way things are done, but as

          6  neither of these resolutions is binding on anybody,

          7  I don't see any reason why the City Council can't

          8  say this is what is right.

          9                 Thank you.

         10                 CHAIRPERSON WARDEN: Thank you very

         11  much.

         12                 MR. FAISON: Good morning. My name is

         13  Anthony Faison. Just four weeks ago I was released

         14  from prison after serving 14 years for a murder that

         15  I did not commit.

         16                 I also support these initiatives of

         17  Council. Reason being, I would just like to give you

         18  a little personal testimony as to what led to my

         19  imprisonment and we can draw the correlations at a

         20  later time.

         21                 However, such laws are needed in New

         22  York State, laws that will ensure that the District

         23  Attorney and those people who are in office that

         24  prosecute people charged of a crime do not do things

         25  their own way. Laws that will require the District

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            61

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  Attorney's Office to investigate all DNA evidence

          3  without discretionary, with discretion, is needed.

          4                 In our case, Mr. Shepherd's case and

          5  I, there was forensic evidence found in our case.

          6  This evidence was witheld for 14 years. The District

          7  Attorney had the power to release this, under Brady

          8  and Rosario, to give this to the defense, but they

          9  chose not to do it.

         10                 Had it not been for the investigative

         11  work of my attorney and investigator, we would not

         12  have found these reports. And once these reports

         13  were found, were actually found, and a judge

         14  compelled the District Attorney's Office to disclose

         15  the identity of these prints found, five days later

         16  the real killer was found and we were released. Five

         17  days later.

         18                 So, when we talk around as the

         19  Counsel for the Mayor's Office speaks that there are

         20  already laws on the books that afford the

         21  protections of all the constitutional laws to the

         22  citizens of the state and that these type of things

         23  don't happen, that's talk. Because that's not the

         24  reality of what really happened.

         25                 The reality is we need laws on the
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          2  books that mandate them and have certain sanctions,

          3  if they do not apply these enactments by Council or

          4  legislator, or they may come from the Governor. And

          5  then like that, the Governor Pataki Initiative only

          6  wants to limit the amount of appeals that a

          7  defendant on Death Row may have, or limit the amount

          8  of rights that that person may have. I just can't

          9  understand it.

         10                 It's been reported that every 27 days

         11  an innocent person is released from prison in the

         12  United States. Every 27 days. So, if you can read

         13  about this and this is reality, where you have some

         14  states where the Governor has put a moratorium, or

         15  just halted a death penalty case, then I think New

         16  York State need to follow suit. New York State need

         17  to be the leader when it comes to the rights of its

         18  citizens.

         19                 Had the death penalty been in place

         20  when Mr. Shepherd and I was convicted, we did 14

         21  years, more than likely we would have been put to

         22  death by now. We wouldn't be standing here before

         23  you today.

         24                 This bill, 1835, is the bill in the

         25  right direction. In fact, I would ask that the
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          2  Committee also consider that DNA testing be taken in

          3  all criminal cases, not just cases of people on

          4  death -- facing the death penalty and capital

          5  offense, but all. Because often times you have

          6  people who are charged of a crime, perhaps a

          7  robbery, or face a persistent sentence, which will

          8  give them 25 years to life, and they may actually be

          9  innocent.

         10                 So, there are a lot of other

         11  different elements of criminal cases that also need

         12  to be looked at.

         13                 In closing, I just would like to say

         14  that, as representatives of the citizens of this

         15  state, that it would only be the right thing to do

         16  that this Council take the interest of the citizens

         17  of the state in mind overall anything else.

         18                 False imprisonment cases is a serious

         19  plague that is plagued in this country, and it needs

         20  to be addressed on every level.

         21                 I understand, Mr. Chairman, your

         22  statement, when you said that it's one step at a

         23  time, and I appreciate the fact that this Council

         24  has decided to take that step, but I would also ask

         25  and encourage you, if you would also bear in mind,
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          2  and also relay this message to your constituents

          3  that it's not only DNA cases, it's also other

          4  criminal cases, and a moratorium is greatly needed

          5  until this state can ensure 100 percent, not 80

          6  percent, 100 percent, that they will not kill an

          7  innocent person.

          8                 Thank you.

          9                 CHAIRPERSON WARDEN: Thank you very

         10  much. And I think your testimony is very poignant,

         11  if you realize the trauma you must have been going

         12  through, 14 years out of your life, for something

         13  you didn't do. And you're right, the criminal

         14  justice system needs a great deal of repair,

         15  however, it will take time. But I think if we stay

         16  on point and keep our eye on the prize, we will be

         17  able to get it done.

         18                 MR. FAISON: Thank you.

         19                 CHAIRPERSON WARDEN: Mr. Shepherd.

         20                 MR. SHEPHERD: Good morning, Counsel,

         21  and the rest of the Council. My name is Charles

         22  Shepherd. Like Mr. Faison just said, we did 14 years

         23  in prison.

         24                 First of all, I'd like to say that,

         25  like he said, if the death penalty was in effect, we
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          2  wouldn't be here, first of all. It's a hard thing to

          3  sit here in front of you and explain how the system

          4  is. Like you had said, Mr. Lawrence, about justice,

          5  I do believe that. So, you know, I sit here and

          6  wonder each and every day, you know, what's going to

          7  happen with the justice system. We all need help in

          8  this area, you know. We reach out so many times and

          9  ask for help, but when it comes to really seeking

         10  help, we don't really receive it, you know? We need

         11  all we can get.

         12                 And I am against the death penalty,

         13  because who can say, if we would have been put to

         14  death, who would have told our parents we're sorry,

         15  after they would have found out we didn't do it? We

         16  sit back and wonder each and every day, are we going

         17  to be able to get justice for all, or just certain

         18  individuals inside?

         19                 That's it.

         20                 CHAIRPERSON WARDEN: Thank you very

         21  much.

         22                 MS. EVANS: Good morning. My name is

         23  Linda Evans, I'm a member of New Yorkers against the

         24  death penalty, but I'm basically here today just to

         25  speak on behalf, on an issue I just feel very
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          2  strongly about, and I'm very touched by these

          3  gentlemen that I'm sitting next to today, and my

          4  heart goes out to you both.

          5                 I've never been accused of anything,

          6  and I've never been in prison, but nonetheless, as I

          7  said, it's an issue I feel so strongly about. I

          8  don't understand how in a civilized society we can

          9  tolerate a system that allows for the possibility of

         10  even one wrongful death.

         11                 And, so, I support the resolution,

         12  but I urge that the other resolution by Mr. Perkins

         13  is passed as well and considered.

         14                 Thank you.

         15                 CHAIRPERSON WARDEN: Thank you very

         16  much.

         17                 State your name for the record.

         18                 MS. GOLDRING: My name is Muriel

         19  Goldring, and I want to -- I support both

         20  resolutions. I feel that discussions on overturning

         21  death sentences should consider more than DNA and

         22  murder cases. It should consider the case of Julius

         23  and Ethel Rosenberg, electrocuted June 19th, 1953,

         24  during the hysterical McCarthy era.

         25                 In his book, Crime, Justice and
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          2  Correction, section Convicting the Innocent, the

          3  late Professor Paul Tappan, legal scholar and former

          4  Chairman of the United States Board of Parole,

          5  wrote, quote, the Rosenberg Sobel case illustrates

          6  only too well a variety of influences that may lead

          7  to miscarriages of justice in trial and sentencing.

          8                 Both the Rosenbergs and Sobel denied

          9  their guilt, but were convicted on what the trial

         10  record reveals to be quite insubstantial evidence,

         11  based largely in inculpatory confessions of

         12  accomplices David and Ruth Greenglass.

         13                 Other authorities whose analyses

         14  concluded the Rosenbergs were innocent, included

         15  Albert Einstein, Harold Ury, atomic scientist and

         16  Nobel Prize recipient, Professor Steven Love,

         17  Saunders Redding of the Editorial Board of Phi Beta

         18  Cappa's American Scholar, Tom Emerson, authority on

         19  the Constitution, Malcolm Sharp, Phil Morrison,

         20  probable co-holder of a patent on the A bomb.

         21                 Professor Ury wrote that the new

         22  evidence motion of June 1953 confirmed the

         23  Rosenberg's testimony, showed the perjury of chief

         24  prosecution witnesses David and Ruth Greenglass and

         25  confirmed his conviction that the Rosenbergs were
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          2  not guilty.

          3                 That new evidence motion of June 1953

          4  was initiated, argued, considered and new hearing

          5  denied in the District Court, the Court of Appeals,

          6  and the Supreme Court within a total of ten days,

          7  weekends included.

          8                 In a moot trial by the American Bar

          9  Association in 1993, the jury voted unanimously that

         10  the Rosenbergs were not guilty. These facts support

         11  the Tappan, Ury and other analyses. The FBI

         12  pre-trial investigation showed repeatedly that Harry

         13  Gold was a pathologic liar, who invented a

         14  succession of fictitious spies and spy meetings. Why

         15  did the prosecution use Gold as third key witness?

         16  Not one stolen document supported the testimony of

         17  the three key witnesses, all accomplices on the hook

         18  for other crimes?

         19                 Four months after trial, before the

         20  first appeal of the double death sentence, the

         21  prosecution disposed of the one paper that

         22  supposedly supported the crucial A Bomb rendezvous

         23  testimony of key witnesses Greenglass and Gold,

         24  against this record pointing toward innocence, Stan

         25  Binona, alleged CIA, NSA translations of partly
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          2  decoded cable interceptions. Defeat the death

          3  penalty now, prevent future hysteria-spawned

          4  Rosenberg trials.

          5                 CHAIRPERSON WARDEN: Thank you very

          6  much for your testimony.

          7                 Any questions?

          8                 Thank you, panel.

          9                 COUNCIL MEMBER MICHELS: Just can I

         10  make one comment?

         11                 CHAIRPERSON WARDEN: Put the mic on.

         12                 COUNCIL MEMBER MICHELS: The very fact

         13  that these two gentlemen are in front of us, and

         14  they unfortunately have to serve 14 years for a

         15  crime they didn't commit, but the fact that they

         16  were still alive when the evidence finally came out

         17  indicates that the death penalty should be abolished

         18  and that we should have this law, and that neither

         19  one of them were sentenced to death, but as long as

         20  you're alive, the DNA is important. If you're dead,

         21  it's too late. So, it's important to show. And the

         22  two of you demonstrate the truth of what we're

         23  trying to do here, that you are alive so you can

         24  benefit from the final finding.

         25                 Where were you convicted, by the way?
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          2  Kings County? Okay, thank you very much.

          3                 Who was the DA at that time, Gold?

          4  Liz Holtzman. Thank you very much. Appreciate you

          5  being here to give us your testimony.

          6                 CHAIRPERSON WARDEN: Thank you, panel.

          7                 If there's no further business before

          8  this Committee, the Committee will stand adjourned.

          9                 (The following testimony was read

         10  into the record.)

         11

         12  Written Testimony Of:

         13  Colleen Quinn Brady

         14  The Legal Aid Society

         15

         16                 Mr. Speaker, distinguished members of

         17  the Council, I am grateful for the opportunity to

         18  testify before you today. I am the Deputy Director

         19  of the Capital Division of the Legal Aid Society

         20  which was started when the death penalty was

         21  re-enacted here in New York in 1995.

         22                 I have been working against the death

         23  penalty for nearly twenty years. I make no apologies

         24  about being an abolitionist. I want to be out of a

         25  job. And, I believe that we will see an end to
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          2  capital punishment in this country very soon. Never

          3  have I been so affirmed in my belief as in the last

          4  year and a half.

          5                 The death penalty is now a major

          6  topic in the press. Nearly every day there are

          7  stories about the death penalty, about the mortality

          8  of it, about the fairness of it, about the flaws in

          9  the criminal justice system that have led to the

         10  release of 96 men from death rows across this

         11  country since 1976. We are at a critical point when

         12  we can move beyond rhetoric and truly examine this

         13  experiment with the death penalty.

         14                 With discussion and debate and

         15  analysis the public becomes better informed and when

         16  they are better informed, there is an opportunity

         17  for a change in policy. A long overdue change in

         18  this instance.

         19                 I am hopeful that today we will be a

         20  step closer to imposing a moratorium resolution here

         21  in New York City. It will be a start and I support

         22  any moratorium effort, even a limited one as a step

         23  in the right direction, as a step toward the

         24  abolition of the death penalty.

         25                 Every day more and more local
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          2  governments are considering and passing moratorium

          3  initiatives. If New York City passes a moratorium it

          4  would join the ranks of such sister cities as

          5  Buffalo, Rochester, Detroit, Baltimore, Pittsburgh,

          6  Charlotte, Greensboro. Why is this happening? The

          7  fact that nearly a hundred men have been released

          8  from death row since 1976 has given people pause.

          9  According to recent CNN/Gallop poll, nearly 80

         10  percent of Americans believe that an innocent person

         11  has been executed. That is a shameful legacy and we

         12  will look back on this time in our history in shame.

         13                 According to that same poll, only 51

         14  percent of Americans believe that the death penalty

         15  is applied fairly. Not the kind of consensus you

         16  would want when we are talking about the taking of a

         17  human life.

         18                 I am opposed to all executions. I am

         19  opposed on moral grounds because it is wrong to

         20  kill, it debases us as a society.

         21                 I am also opposed having worked these

         22  last years representing people facing the death

         23  penalty. I know that it is not applied fairly. I

         24  know what the United States Department of Justice

         25  found in their September 2001 report about the
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          2  federal systems. I have seen it in operation at the

          3  state level. The death penalty is biased against

          4  people of color, the poor, the undereducated and the

          5  mentally retarded. There is simply no way a system

          6  of capital punishment can operate fairly. It simply

          7  cannot objectively look among the 20,000 homicides

          8  that take place each year and ferret out the 100 or

          9  so that will ultimately result in death sentences...

         10  because the factors of race, class, ethnicity,

         11  geography and political inclinations and aspirations

         12  of the prosecutors and judges cannot be eliminated

         13  from the process.

         14                 DNA testing exonerated ten of the 96

         15  men freed from death row. But DNA evidence is not

         16  present in many cases. In fact, it is the flaws in

         17  the system that sentenced the other 86 men who were

         18  freed... mistaken identification witnesses, false

         19  confessions, snitch testimony, prosecutorial

         20  misconduct, and poor police work.

         21                 In November 1994, the United States

         22  Catholic Bishops issues a call for more revolution,

         23  they said,"The appeal to vengeance is beneath our

         24  dignity as citizens.

         25                 At the same time, we do not minimize
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          2  the suffering and the agony of the innocent who are

          3  the victims of violent crimes. We have the utmost

          4  compassion for families destroyed by violent deadly

          5  crimes. But death is never the answer."

          6                 Let's use the millions, and it is

          7  millions of dollars we are spending on the death

          8  penalty experiment to aid victims, to fund more

          9  violence prevention programs. Let us not have one

         10  more innocent person sentenced to death. Let us

         11  punish those who are guilty with life in prison, it

         12  is punishment enough. Let us stop the killing, not

         13  add to it.

         14                 (Hearing concluded at 12:50 p.m.)
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          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, CINDY MILLELOT, a Certified

         10  Shorthand Reporter and Notary Public in and for the

         11  State of New York, do hereby certify that the

         12  foregoing is a true and accurate transcript of the

         13  within proceeding.

         14                 I further certify that I am not

         15  related to any of the parties to this action by

         16  blood or marriage, and that I am in no way

         17  interested in the outcome of this matter.

         18                 IN WITNESS WHEREOF, I have hereunto

         19  set my hand this 25th day of June 2001.
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