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INTRO. NO. 67-A:
                       By:
The Speaker (Council Member Miller), Council


            Members Sanders, Reed, Monserrate, Comrie,


            Addabbo Jr., Baez, Barron, Boyland, Clarke, Davis,      DeBlasio, Gioia, Jackson, Liu, Lopez, McMahon, Perkins, Quinn, Recchia Jr., Rivera, Rodriguez, Diaz, Dilan, Fidler, Felder, Foster, Gennaro, Katz, Koppell, Martinez, Nelson, Reyna, Seabrook, Serrano, Stewart, Vallone Jr., Vann, Brewer, Gerson and the Public Advocate (Ms. Gotbaum).

TITLE:

A local law to amend the New York City Charter and administrative code of the city of New York in relation to prohibiting the City from doing business with institutions that engage, directly or indirectly, in predatory lending practices.

ADMINISTRATIVE CODE:          Amends Chapter 1, Title 6 by adding a new section 6-128.

NEW YORK CITY CHARTER:
Amends Section 1524 by adding a new subparagraph (4) to paragraph (a) and amending paragraph (b). 

RESO. NO. 93-A:
By:
Council Members Comrie, Sears and the Speaker (Council


            Member Miller), Baez, Barron, Davis, Diaz, Foster,   

 
            Jackson, Koppell, Monserrate, Reed, Rivera and Sanders;   


            also Council Members Addabbo Jr., Seabrook and Stewart

TITLE:


A resolution calling upon the New York State Legislature

to pass legislation regulating high-cost home loans in order to eliminate predatory lending practices.

INTRODUCTION 

       Today, the Committee on Consumer Affairs will hold a hearing on Introductory Bill Number 67-A
 (“Intro. No. 67-A”), a proposal to amend chapter 1 of Title 6 of the Administrative Code, which covers city contracts, awards, investments and deposits, and to amend section 1524 of the charter of the City of New York.  The proposal would prohibit the city from doing business with those institutions that engage, directly or indirectly, in predatory lending practices.  At this hearing, the Committee on Consumer Affairs will also consider Resolution 93-A
, which calls upon the New York State Legislature to pass legislation regulating high-cost home loans in order to eliminate predatory lending practices.  The Committee has invited various elected officials, numerous advocacy groups, and representatives from the banking, lending and securities industries, to address these proposals.

BACKGROUND AND INTENT- INTRO. NO. 67-A

       The subprime mortgage industry has grown significantly during the last ten years both nationally and in New York City.  Subprime loans allow borrowers with flawed credit to buy a home or refinance an existing mortgage.  Although subprime loans can be beneficial, it has become apparent that a portion of the subprime lending industry has engaged in conduct that is predatory in nature.  Predatory subprime lenders often assisted by unscrupulous mortgage brokers and home improvement contractors, engage in high-pressure sales tactics that result in burdensome loan agreement terms without adequate disclosure.  Such loans result in owners being stripped of their equity and in the increased risk of foreclosure.   Groups most often targeted by predatory lenders are immigrants, seniors and low-income New Yorkers in neighborhoods traditionally under-served by conventional banks.

       Between 1993 and 1999, the subprime market share rose from 1 percent to 6 percent of the national home-purchase mortgage market.
   In the refinance portion of the market, subprime lending rose from 1 percent in 1993 to 19 percent in 1999, with foreclosures rising by an astounding 42 percent.
   In the New York metropolitan area, the subprime lending market grew to 9.8 percent in 1999 from only 0.9 percent in 1993.  From 1993 to 1999, the percent of subprime refinance loans in the New York metropolitan area went from 1 percent to 20.3 percent and the percentage grew from 0.5 percent to 3 percent in the subprime home-purchase market.
   The securitization of subprime mortgages has contributed significantly to the rapid growth of the subprime market.  Securities backed by subprime mortgages increased from $11 billion in 1994 to $83 billion in 1998.  In 1998, 55% of subprime mortgages were securitized.

       While subprime lending is not predatory in and of itself, when other factors are added to the equation, subprime loans become predatory.  Burdensome terms and practices that may be predatory include: pre-payment penalties; balloon payments; financing of excessive points and fees; single-premium loan credit insurance; “oppressive” mandatory arbitration of disputes; interest increases on default; negative amortization; loan and property “flipping”; failure to comply with federal requirements with respect to the disclosure of loan terms and loan settlements; requiring advance payments; charging fees to modify a loan or defer payments; permitting acceleration of a loan at the lender’s discretion; repeated refinancing of a loan without any tangible benefit to the borrower, as well as the practice of making loans to individuals who do not have the income or financial resources to maintain scheduled payments.
  


  Perhaps the most common predatory lending practice occurs with a refinanced loan.  Generally, brokers or contractors will solicit homeowners by going door to door in low-income neighborhoods.  The homes usually need repairs and the homeowner does not have the finances to afford them.  A contract is written which includes many more repairs than the homeowner is aware of and a high-cost loan is created.  The broker typically refers this loan to a lender where additional fees are added to the loan, locking a homeowner into a now predatory loan.  Also, homes can be appraised for a greater value than they are actually worth, again locking the homeowner into a higher loan than necessary.


  Presently, there are no statistical studies of predatory lending.  Most of the information available comes through anecdotal accounts.  This is largely because the federal reporting requirements under the Home Mortgage Disclosure Act (HMDA)
 do not require lending institutions to report mortgage terms in detail or borrowers’ credit information.  However, the HMDA does require lending institutions to report a borrower's race/ ethnicity, income level and residence by census tract.  Studies have emerged which examine the pattern of subprime lending.
 

 Examination of data by neighborhoods shows that in 1998, predominantly African-American neighborhoods in the New York metropolitan area were over four times as likely to rely on subprime lenders to refinance mortgages as were white neighborhoods.
    In fact, nationally, upper-income African-American homeowners were twice as likely to be holders of sub-prime loans than low-income white homeowners, and in the New York metropolitan area the ratio jumped to four times as likely.
  By examining borrowers instead of neighborhoods, statistics show that in 1998, 46% of refinanced mortgages for African-Americans were subprime, while only 11% were subprime for white borrowers.
 Perhaps most telling is that 31% of upper-income African-Americans relied on subprime refinances as opposed to 26% of low-income whites.


  In addition, according to an initial survey released by Senator Charles E. Schumer in April 2000, recently updated by a report released in April 2002, conventional banks have only a small presence in New York’s African-American neighborhoods even where the median income is above the city average.
  The same institutions have a strong presence in comparable white neighborhoods.  Consequently, African-American neighborhoods are four to six times as likely to rely on subprime lending institutions than white neighborhoods.  This results in higher rates, origination fees and the use of predatory practices.
    Furthermore, 39% of all home purchase and refinance loans issued in higher income black communities are subprime, compared to only 9% for white communities.


  Freddie Mac and Standard and Poor’s studies indicate that between one-third and one-half of subprime borrowers would actually qualify for prime loans.
  Furthermore, many subprime refinance mortgages involve folding consumer debt into a primary mortgage.  This means that unsecured debt is converted to debt secured by the borrower’s home.  Instead of borrowers only risking bankruptcy, which provides some homestead protection, they are now at risk of losing their homes through foreclosure.


   The New York State Banking Department has issued regulations which state that a “high-cost home loan” is one whose rate exceeds 8 percentage points above the prevailing yield on Treasury securities of comparable periods of maturity.
  In addition, the State banking regulations define a high-cost home loan as one in which the total points and fees exceed 5 percent of the loan amount, excluding bona fide discount points.  Lenders may exceed these thresholds, but then the state banking regulations either restricts certain lending practices, such as balloon payments, default interest rates and negative amortization, or prohibits others, such as charging default interest, paying a home-improvement contractor directly from the proceeds of the loans and charging fees for services not performed.
   Some of the current problems that have been associated with the predatory lending issue are not covered under the existing regulations.  Therefore, the State Assembly passed a predatory lending bill last year seeking further protections for borrowers without infringing on the benefits of subprime lending
 and the

State Senate Banking Committee is presently considering legislation regarding predatory lending.
   The federal legislation that covers this area falls under the Home Ownership and Equity Protection Act (HOEPA) where the thresholds are similar to those of the state regulations under Part 41.
  However, unlike New York banking regulations, HOEPA applies only to refinanced high-cost home loans and equity loans, and not to purchase-money home loans.
  
ANALYSIS OF INT. NO. 67-A


 Intro. No. 67-A would prohibit the City from conducting business with those financial institutions that engage, directly or indirectly, in predatory lending practices.   Intro. 67-A contains three main sections, definitions, enforcement and charter amendment, to address the issue of predatory lending. 

Definitions

 
Intro. 67-A applies to “high-cost home loans” which are defined as home loans where the annual percentage rate exceeds a threshold of 5 percent above the yield on U.S. Treasury securities of comparable periods of maturity for a first home mortgage, or 7 percent above the yield for Treasury securities for a junior home mortgage, or where the total points and fees on the loan exceed 5 percent of the total loan amount if the loan is for $20,000 or more.
  A high-cost home loan is predatory if it contains one or more terms specifically prohibited under the definition of “predatory loan” found in Intro. No. 67-A. 


The following is a listing of home loan practices, the presence of one or more of which defines a predatory loan: 

· Loan flipping. The proceeds of a high-cost home loan are used to payoff all or part of an existing home loan and the borrower does not receive a reasonable and tangible net benefit from the new home loan considering all of the borrower’s circumstances.

· Inability to make payments.  When the lender cannot reasonably believe, considering all of the financial circumstances of the borrower, that the borrower will be able to make the scheduled payments on a high-cost home loan and the loan is made anyway.

· Excessive financing of points and fees.   The total points and fees financed exceed five percent of the total loan amount for a closed-end high-cost home loan or five percent of the maximum line of credit amount for an open-end line of credit.  Where the home loan refinances an existing high-cost home loan, the total points and fees financed must not exceed five percent of the additional proceeds of the new home loan. 

· Lack of home loan counseling.  A lender engages in predatory lending when it makes a high-cost home loan to a borrower who has not received a loan from an approved United States Department of Housing and Urban Development counselor prior to making the high-cost home loan.  The borrower can waive this counseling by providing a notarized waiver to the counselor.

· Advance payments. More than two periodic payments are required under the high-cost home loan and are paid in advance from the loan proceeds provided to the borrower.

· Default interest.  The lender increases the interest rate under the loan when the borrower misses either a payment or several payments.  Once the payment amount rises under this increased rate, the lender will generally file for foreclosure because the borrower cannot make the new payments.  

· Call provisions.  Permit the lender, at its sole discretion, to accelerate the indebtedness and demand repayment of the entire outstanding balance of a loan even in the absence of a default by the borrower of a material term of the home loan agreement.

· Negative Amortization.  The payment schedule for the high-cost home loan causes the principal balance to increase.

· Balloon payments.   A lower interest rate is assigned for a period of years and at the end of this time period the entire principal then becomes due.  Balloon payments are prohibited under Intro. No. 67-A unless the payment comes due at least seven years after the loan’s origination.  Exceptions are permitted for payment schedules adjusted to the seasonal or irregular income of the borrower or to open-end high-cost home loans.  

· Prepayment penalties.  Prepayment penalties occur when the loan agreement imposes a penalty or fee on the borrower for paying the balance of the loans, in violation of General Obligations Law § 5-501(3)(b), which allows for a penalty within the first year of the loan and then only if it is stated in the loan agreement. 

· Mandatory arbitration clauses.   These clauses are prohibited when the loan agreement contains a mandatory arbitration clause that is oppressive, unfair, unconscionable or in derogation of the rights of a borrower.

· Payments to Home Improvement Contractors.  Proceeds paid to a home improvement contractor are prohibited where the proceeds of the high-cost home loan are paid to either a home improvement contractor that is an affiliate of the lender other than where a borrower chooses to pay any home improvement contractor through an escrow agent.

· Single premium loan credit insurance.   Proceeds of the high-cost home loan are used to pay for credit life, credit disability, credit property, credit unemployment, health or life insurance or payments for debt cancellation or suspension.

· Yield-spread premiums.  The mortgage broker receives payment other than for goods or facilities that are actually furnished or for services actually performed.

· Fraud or Deception.  Intro. No. 67-A also defines a predatory loan where the home loan is secured as a result of fraudulent or deceptive marketing or sales efforts.

· Federal and State Law.  A loan is also considered predatory when it violates federal and state law or regulations that address high-cost home loans and real property lending practices.  

· Excessive fees. Where the borrower is charged any fees or charges to modify, renew, extend or amend payment except for customary fees.


To be found a “predatory lender” and consequently barred from doing business with the city, a financial institution or an affiliate must have made, during a twelve month period, the lesser of 10 predatory loans or a number of predatory loans equal to 5 percent of its total home loans.

     In addition, Intro. No. 67-A outlines several ways a lender can fall under the definition of predatory lender, but still be excluded.  A securitizer or investor in mortgage-backed securities, can be excluded, if it reasonably believes, after conducting a reasonable investigation based upon procedures consistent with industry practice for the review of the terms, and other characteristics of subprime home loans, that the home loans purchased or invested in do not constitute predatory loans.  “Procedures consistent with industry practice” is defined as a random statistical sample of not less that fifteen percent of the home loans for real property located in New York City included in the home loan pool that is being securitized.  In addition, if a lender is an exempt organization pursuant to Internal Revenue Code section 501(c)(3) and operates to remediate predatory loans with the approval of, or in association with, a city agency, they are excluded as well.  Finally, if a lender obtains the approval of the comptroller for a plan to discontinue making, purchasing or investing in predatory loans and then does so within ninety days, it can be excluded.

Enforcement

        The New York City Comptroller, in conjunction with the applicable contracting city agency is given responsibility for scrutinizing the practice of those financial institutions that do business with the City.   The comptroller would be the receiver of complaints of predatory lending.  Once the comptroller receives complaints of predatory lending, he or she may then conduct an investigation.  In the case of city financial assistance (such as grants, awards or tax abatements) and city contracts, the comptroller will conduct an investigation to determine if a financial institution is a predatory lender.  If the comptroller determines that a financial institution is a predatory lender, he or she would then inform the applicable city agency and recommend that the agency rescind its award, grant or contract.  The agency must make a determination within 60 days of receiving the comptroller’s findings and place a written explanation of any action or inaction in the institution’s file, and forward a copy to the comptroller and the council.  If the city agency adopts the comptroller’s findings that a financial institution is a predatory lender, that financial institution cannot receive any form of city financial assistance or contract with any city agency for a minimum of three years.


In the case of city deposits, after the comptroller investigates and determines that a financial institution is a predatory lender, the comptroller may request the banking commission to revoke the designation of the financial institution as a depository of city funds pursuant to charter §1524(2)(b).


Where city investments are concerned, the comptroller may recommend that city pension monies not be invested or remain in securities of a predatory lender.  In making investments of city monies, the comptroller may consider whether a financial institution violated federal, state and local regulations governing high-cost loans and predatory lending.  If the comptroller decides not to recommend the divesting of investments, the comptroller must place a written explanation in its file and forward a copy to the city council.  


If a financial institution is found to have engaged either directly or through an affiliate in predatory lending, it may continue to do business with the City upon filing and following a corrective plan.   Once the lender or its affiliate submits a corrective plan to the comptroller, it must then completely cease making, purchasing or otherwise investing in predatory loans within 90 days after the plan is submitted.

Charter Amendment


Section 1524 of the Charter covers banks or trust companies designated as depositories of city funds.  Intro. No. 67-A would amend the Charter by adding a new subparagraph 4 to paragraph (a), subdivision 2, of section 1524 which would require a bank or trust company to certify that neither it nor any of its affiliates is or will become a predatory lender as defined in section 6-128 of the administrative code.  In addition, paragraph (b) of section 1524(2) would be amended to allow the banking commission, by a majority vote, to revoke the designation as a depository if any provision contained in subdivision 2(a) were violated.

Effective date

     The law would take effect 90 days after its enactment 

RESOLUTION 93-A


Consistent with the principles of Intro. No. 67-A, Resolution 93-A calls upon the New York State Legislature to pass legislation regulating high-cost home loans in order to eliminate predatory lending practices.
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� 12 USC § 2801.
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� NEDAP: Introduction to Predatory Lending in New York, 2002.


� See HUD-Treasury Task Force on Predatory Lending: Curbing Predatory Home Mortgage Lending, June, 2000.


� The threshold for a junior mortgage under State banking regulations is 9 percent above U.S. Treasury securities of comparable periods of maturity. 3NYCRR§ 41.1(e)(6)(ii).


� NYCRR Title 3, Part 41.


� Assembly Bill 7828-a.


� See Senate Banking Committee Hearing, March 18, 2002.


� 15 USC § 1639.  As recently amended by the Federal Reserve Board, HOEPA thresholds are 8 percent above U.S. Treasury securities for first mortgages, but 10 percent for junior mortgages, and 8 percent of the entire loan for points and fees.


� HUD-Treasury Task Force Report on Predatory Lending.


� The “points and fees” threshold is 6 percent if the loan is for less than $20,000, or it is guaranteed by the Federal Housing Administration (FHA) or the Veterans Administration and the loan is for more than $20,000. 
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