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TITLE:

A local law to amend the administrative code of the city of New York in relation to prohibiting the City from doing business with institutions that engage, directly or indirectly, in predatory lending practices.

ADMINISTRATIVE CODE:          Amends Chapter 1, Title 6 by adding a new section 6-128

       Today, the Committee on Consumer Affairs will hold a first hearing on Int. No. 67, a proposal to amend chapter 1 of Title 6 of the Administrative Code, which covers city contracts and purchases.  The proposal would prohibit the city from doing business with those institutions that engage, directly or indirectly, in predatory lending practices.  The Committee has invited various elected officials, numerous advocacy groups, and representatives from the banking and lending industries, to address this proposal.

BACKGROUND, INTENT AND ANALYSIS- INT. NO. 67

       The subprime mortgage industry has grown significantly during the last ten years both nationally and in New York City.  Subprime loans allow borrowers with flawed credit to buy a home or refinance an existing mortgage.  Although subprime loans can be beneficial, it has become apparent that a portion of the subprime lending industry has engaged in conduct that is predatory in nature.  Predatory subprime lenders often assisted by unscrupulous mortgage brokers and home improvement contractors, engage in high-pressure sales tactics that result in burdensome loan agreement terms without adequate disclosure.  Such loans result in owners being stripped of their equity and in the increased risk of foreclosure.   Groups most often targeted by predatory lenders are minorities, immigrants and seniors.

       Between 1993 and 1999, the subprime market share rose from 1 percent to 6 percent of the national home-purchase mortgage market.
   In the refinance portion of the market, subprime lending rose from 1 percent in 1993 to 19 percent in 1999, with foreclosures rising by an astounding 42 percent.
   In the New York metropolitan area, the subprime lending market grew to 9.8 percent in 1999 from only 0.9 percent in 1993.  From 1993 to 1999, the percent of refinance loans in the New York metropolitan area went from 1 percent to 20.3 percent and in the home-purchase market the percentage grew from .5 percent to 3 percent.

       While subprime lending is not predatory in and of itself, when other factors are added to the equation, subprime loans become predatory.  Burdensome terms and practices that may be predatory include: pre-payment penalties; balloon payments; financing of excessive points and fees; single-premium loan credit insurance; “oppressive” mandatory arbitration of disputes; interest increases on default; negative amortization; loan and property “flipping”; failure to comply with federal requirements with respect to the disclosure of loan terms and loan settlements; requiring advance payments; charging fees to modify a loan or defer payments; permitting acceleration of a loan at the lender’s discretion; repeated refinancing of a loan without any tangible benefit to the borrower, as well as the practice of making loans to individuals who do not have the income or financial resources to maintain scheduled payments.
 

 A balloon payment is where a lower interest rate is assigned for three to five years and at the end of this time period, the entire principal then becomes due.  Under this scenario, monthly payments are low and many borrowers have no idea that they had been locked into a balloon payment.   When the principal comes due, the borrower has no way of paying.  The predatory lender then moves in and will refinance the loan to avoid foreclosure.  This refinancing will then add more points, fees and penalties while placing the borrower into another unaffordable loan.


  Another common predatory practice is called “default interest.”  Default interest is a rate that increases if a borrower misses a certain number of payments.  Once the payment amount rises under this increased rate, the lender will generally file for foreclosure because the borrower cannot make the new payments.  This is typical in gentrifying neighborhoods.
           


  Perhaps the most common predatory lending practice occurs with a refinanced loan.  Generally, brokers or contractors will solicit homeowners by going door to door in low-income neighborhoods.  The homes usually need repairs and the homeowner does not have the finances to afford them.  A contract is written which includes many more repairs than the homeowner is aware of and a high-cost loan is created.  The broker typically refers this loan to a lender where additional fees are added to the loan, locking a homeowner into a now predatory loan.  Also, homes can be appraised for a greater value than they are actually worth, again locking the homeowner into a higher loan than necessary.


  Presently, there are no statistical studies of predatory lending.  Most of the information available comes through anecdotal accounts.  This is largely because the federal reporting requirements under the Home Mortgage Disclosure Act (HMDA)
 do not require lending institutions to report mortgage terms or borrowers’ credit information.  However, the HMDA does require lending institutions to report a borrower's race/ ethnicity, income level and residence by census tract.  Studies have emerged which examine the pattern of subprime lending.
 

 By examining neighborhoods, data shows that in 1998, predominantly African-American neighborhoods in the New York metropolitan area were over four times as likely to rely on subprime lenders as white neighborhoods to refinance mortgages.
    In fact, nationally, upper-income African-American homeowners were twice as likely to be holders of sub-prime loans than low-income white homeowners and in the New York metropolitan area the ratio jumps to four times as likely.
  By examining borrowers instead of neighborhoods, statistics show that in 1998, 46% of refinanced mortgages for African-Americans were subprime, while only 11% were subprime for white borrowers.
 Perhaps most telling is that 31% of upper-income African-Americans relied on subprime refinances as opposed to 26% of low-income whites.


  In addition, according to a survey released by Senator Charles E. Schumer in April, 2001, conventional banks have only a small presence in New York’s African-American neighborhoods even where the median income is above the city average.
  The same institutions have a strong presence in comparable white neighborhoods.  Consequently, African-American neighborhoods are six times as likely to rely on subprime lending institutions than white neighborhoods.  This results in higher rates, origination fees and the use of predatory practices.


  Freddie Mac and Standard and Poor’s studies indicate that between one-third and one-half of subprime borrowers would actually qualify for prime loans.
  Furthermore, many subprime refinance mortgages involve folding consumer debt into a primary mortgage.  This means that unsecured debt is converted to debt secured by the borrower’s home.  Instead of borrowers only risking bankruptcy, which provides some homestead protection, they are now at risk of losing their homes through foreclosure.


 The New York State Banking Department has issued regulations which state that a “high cost home loan” is one whose rate exceeds 8 percentage points above the prevailing yield on Treasury securities of comparable periods of maturity.
  In addition the State banking regulations define a high cost home loan as one in which the total points and fees exceed 5 percent of the loan amount, excluding bona fide discount points.  Lenders can exceed these thresholds, but then either restricts certain lending practices, such as balloon payments, default interest rates and negative amortization, or prohibits others, such as charging default interest, paying a home-improvement contractor directly from the proceeds of the loans and charging fees for services not performed.
   Some of the current problems that have been associated with the predatory lending issue are not covered under the existing regulations.  Therefore, the State Senate Banking Committee is considering legislation regarding predatory lending
 and the State Assembly passed a predatory lending bill last year seeking further protections for borrowers without infringing on the benefits of subprime lending.

     The federal legislation that covers this area falls under the Home Ownership and Equity Protection Act (HOEPA) where the thresholds are similar to those of the state regulations under Part 41.
  However, unlike New York banking regulations, HOEPA applies only to refinanced high-cost home loans and equity loans, and not to purchase-money home loans.
  

 Intro. No. 67 would prohibit the City from conducting business with those financial institutions that engage, directly or indirectly, in predatory lending practices.  Intro. 67 applies to “high cost home loans” which are defined as home loans where the annual percentage rate exceeds a threshold of 5 percent above the yield on U.S. Treasury securities of comparable periods of maturity for a first home mortgage, or 7 percent above the yield for Treasury securities for a junior home mortgage, or where the total points and fees on the loan exceed 5 percent of the total loan amount if the loan is for $20,000 or more.
  High cost home loans are predatory if they contain one or more terms specifically prohibited by Intro. No. 67. To be found a predatory lender and consequently barred from doing business with the city, a financial institution or an affiliate, must have made during the prior twelve months the lesser of 10 predatory loans or the number of its predatory loans must be 5 percent of its total home loans.  A lender is also deemed to be predatory if it changes fees to modify at least five high cost home loans from which the borrowers receive no tangible benefit, or the lender engages in fraudulent or deceptive marketing or sales practices to secure high cost home loans.

     In addition, Intro. No. 67 deals with the securitization of predatory loans as well as their origination.   It also seeks to educate the borrower by implementing a loan counseling provision.  The City Comptroller, in conjunction with the applicable contracting City agency is given responsibility for scrutinizing the practice of those financial institutions that do business with the City.  If a financial institution is found to have engaged either directly or through an affiliate in predatory lending, it may continue to do business with the City upon filing and following a corrective plan. 

Effective date

     The law would take effect 90 days after its enactment 
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