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TITLE:
To amend the administrative code of the city of New York, in relation to newsracks.

ADMINISTRATIVE CODE:
Amends title 19 by adding a new section 19-128.1

BACKGROUND



The intention of this Preconsidered Int. No. is to address the unregulated placement and maintenance of newsracks on the sidewalks of the City of New York.  In recent years this method of conveyance has proliferated to an unprecedented and alarming degree.  These newsracks frequently present an inconvenience and danger to the safety of persons using the City’s sidewalks or seeking to access the sidewalks when alighting from motor vehicles.  Oftentimes a glut of newsracks impedes the efficient flow of pedestrian traffic and results in foot traffic spilling off the sidewalks and into streets.


While reasonable regulation of the placement and maintenance of newsracks on the City’s sidewalks is the goal of this bill, the right to distribute written material is not meant to be denied.  This bill seeks to establish reasonable time, place and manner restrictions with regard to where newsracks may be placed and how they are to be maintained.  This Preconsidered Int. No. attempts to provide ample access for the vending of written materials which is both rational and content-neutral.


The bill defines a newsrack as “any self-service or coin-operated box, container or other dispenser installed, used or maintained for the display, sale or distribution of newspapers or other written matter to the general public.”  The bill provides that any person who places, installs or maintains a newsrack on any sidewalk must comply with the restrictions set forth within the bill.  Maximum height (fifty-four inches), width (thirty inches) and depth (thirty inches) restrictions are provided in the bill for newsracks containing single publications.  No such restrictions are set out for the dimensions of newsracks containing more than one publication.  


The bill provides that the only advertising or promotional purpose that newsracks may be used for is to advertise or promote the newspaper or other written matter that is offered for distribution in such newsracks.  Additionally, a requirement is imposed for newsracks used to sell newspapers or other written matter that such newsrack be equipped with a coin return mechanism in good working order so as to allow a refund in the event that the newsrack malfunctions.  No such requirement is imposed upon newsracks used to vend written matter at no cost.


The owner or person in control of a newsrack is required to affix his or her name, address, telephone number and email address on the newsrack in a location that is readily visible.  Newsracks are required to be secured so as not to cause injury or damage to people or property.  Additionally, should a newsrack be attached to a fixture, it must not damage or interfere with the use of that fixture.  Newsracks are to be placed near a curb, so that its outermost edge is no less than twelve inches and no more than eighteen inches from the edge of the curb, and are permitted to be attached to curbside fixtures.  Moreover, the bill specifies certain locations where placement or maintenance of newsracks are expressly prohibited.  Such locations include within fifteen feet of a fire hydrant, within any bus stop if such placement interferes with the ingress or egress of any passengers, within a crosswalk area (defined as “that area of the sidewalk bounded by the extension of the lines of a crosswalk onto the sidewalk up to the building or property line”) or where such installation or maintenance endangers the safety of persons or property.


The bill provides for notification requirements to the commissioner of the Department of Transportation (DOT) with regard to the location of newsracks.  For all newsracks installed on sidewalks before this legislation were to go into effect, the owner or person in control of such newsracks must, within sixty days after such effective date, submit to the commissioner a form identifying the newsrack’s address, name of the publication or written matter contained in such newsracks, and contact information for the owner or person in control of such newsracks.  A representation must be made on this form that such newsracks are in compliance with the provisions contained in this legislation.  The same information must be furnished to the commissioner relating to newsracks installed or relocated more than sixty days after the effective date of this legislation.  Such information must be submitted within ten business days after such installation or relocation.


Indemnification and insurance requirements are incorporated into the bill.  These requirements are crafted in order to insulate the City of New York from liability caused by any injury or damage caused by newsracks, absent negligence of the City.  Minimum general liability insurance is also mandated for personal injury or death in the amounts of $100,000 per claimant and $300,000 per incident and a minimum of 100,000 for property damage.  The City of New York, its departments, boards, officers, employees and agents must be named as additional insureds on the policy.


The bill provides that every newsrack be maintained “in a clean and neat condition” and be kept in good repair.  Newsracks that have been damaged or vandalized are required to be repaired, replaced or removed within ten days of notice of such damage or vandalism.  Should such a damaged or vandalized newsrack constitute a danger to public safety, it must be made safe within twenty-four hours of notice of such condition or as soon as possible.


Any damage to City property caused by a newsrack is required to be repaired promptly by the owner or person in control of such newsrack.  If a newsrack is removed from its location on a sidewalk, the owner or person in control of such newsrack must restore the sidewalk to the condition it was in prior to the installation of the newsrack at that location.  Additionally, where the installation of a newsrack alters the condition of City property, a bond must be posted to ensure proper restoration in an amount to be determined by the DOT commissioner.


The bill provides for the issuance of notices of violation to be attached to newsracks that are not in compliance with the provisions of this bill.  The notice of violation is also required to be sent by certified mail to the owner or person in control of the newsrack.  The violation is to be heard before the Environmental Control Board (Board).  The bill goes to great lengths to ensure that the owner or person in control of the newsrack served with a notice of violation is provided with appropriate due process and opportunity to be heard.  Hearing procedures are set forth in the bill as well as an appeals process.  Provision is made for the imposition of a civil penalty of up to $100 in appropriate circumstances.

The bill provides for the City to lawfully remove a newsrack in any of a number of circumstances. Such circumstances include where an owner or person in control of a newsrack does not respond to a properly served notice of violation.  In such an event, the owner or person in control of the removed newsrack shall be made liable to the City for the costs of removal and storage of such newsrack.  Provision is made for the release of a removed newsrack and its contents to the owner or person lawfully entitled to possession following payment of the above described costs.  Provision is also made for the disposition of a removed newsrack and its contents should no claim be made within thirty days after removal.

Another circumstance where a newsrack may be removed is if the owner or person in control of a newsrack fails to respond to a notice to remove the newsrack where removal is required because the site or location at which such newsrack is placed is “used or is to be used for public utility purposes, public transportation, or public safety purposes, or when such newsrack unreasonably interferes with construction activities in nearby or adjacent buildings, or if removal is required in connection with a street widening or other capital project or improvement.”  If the owner or person in control of the newsrack fails to remove it or fails to request a hearing in a timely manner, the City may remove such newsrack and may release it to its owner or other person lawfully entitled to its possession, or may dispose of it in the manner previously described.

An owner or other person in control of a newsrack must remove such newsrack if ordered to do so by the DOT commissioner or his or her designee, where emergency circumstances exist. Emergency circumstances include, but are not limited to, an accident, fire or other comparable situation.  A specific hearing process is provided for in the bill for emergency circumstances newsrack removals where the owner or person in control of a newsrack may appeal whether emergency circumstances actually existed. The same retrieval and disposition procedures as described above apply for newsracks removed pursuant to the emergency circumstances provision.  

  The bill provides that in giving any notice required in the bill, except as otherwise provided by law, the DOT commissioner may rely on the validity of any address posted on the newsrack or submitted to DOT and shall provide such notice by certified mail.  If there is no address provided for on the newsrack and none has been submitted to DOT, the commissioner is authorized to “use reasonable effort to ascertain the identity and address of the owner, and to give notice to such person, but having done so, may take action as if proper notice had been given.”


The bill provides that none of its provisions shall preclude the immediate removal of a newsrack when otherwise authorized by law.

This bill contains a severability clause.  This clause states that should any subdivision, paragraph, subparagraph, sentence or clause of this section be held to be invalid or unconstitutional by the decision of any court of competent jurisdiction for any reason, such decision will not affect the validity of the remaining portions of this section.

A newsrack on any sidewalk as of the effective date of this legislation is permitted to remain in such location until sixty days after the effective date.  Thereafter, such newsrack is only permitted to remain in its location if it is in compliance with this legislation.  

Finally, there is provision that, notwithstanding any provision of this law, no person shall be subject to the imposition of criminal liability for any violation of this legislation.
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