1
- 4 -








Staff:
Jim Caras








Counsel to the Committee

THE COUNCIL

REPORT OF THE LEGAL AND GOVERNMENTAL AFFAIRS DIVISION

RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL

COMMITTEE ON FINANCE

August 22, 2001

PROPOSED INT. NO.  942-A
By:
Council Members Berman and Stabile (by request of the Mayor)

TITLE
To amend the administrative code of the city of New York, in relation to the general corporation tax and the banking corporation tax, and to repeal subparagraphs 6-a and 13 through 15 of paragraph (b) of subdivision 8 of section 11-602, subparagraphs 2-a through 2-c of paragraph (f) of subdivision 8 of section 11-602 and subdivisions 1-a through 1-f of section 11-608, subdivision (a-2) of section 11-645 and paragraph 1-a of subdivision (b) of section 11-645 of the administrative code of the city of New York relating thereto.

ADMINISTRATIVE CODE:
Amends sections 11-602, 11-605, 11-608, 11-645, 11-646, 11-674, 11-675, 11-678 and 11-679, 11-680 and 11-683 of the administrative code

BACKGROUND

            Today, the Committee on Finance will consider Proposed Int. No. 942-A, a proposed local law that would amend the City’s General Corporation Tax (GCT) and certain provisions of the Banking Corporation Tax, to conform them in certain respects to state law.  An initial hearing on Int. No. 942 was held on June 28, 2001.  Since then, the bill was amended to provide that conforming changes being made to the GCT, which were also applicable to the City’s Banking Corporation Tax, would be made to that tax as well.

ANALYSIS:

Sections 1 through 7 of the proposed legislation would amend the provisions of the City’s GCT, relating to the treatment of certain corporate mergers consolidations and acquisitions. According to the Department of Finance (DOF), the provisions were intended to deny a corporation certain tax benefits resulting from certain kinds of restructuring – generally occurring in a highly leveraged merger/acquisition or where a significant portion of the stock or assets of an acquired corporation are disposed of shortly after the acquisition.   Because the provisions only apply under very specific circumstances it is easy to avoid their application, and the transactions to which they apply are now virtually obsolete.


Section 8 of the proposed legislation would amend the certification provisions of the GCT which require certification of the tax return “by the president, vice-president, treasurer, assistant treasurer, chief accounting officer or another officer of the taxpayer duly authorized….”  The amendment would provide that in the case of associations, publicly traded partnerships treated as corporations, or  businesses conducted by trustee(s) where ownership is evidenced by written instruments, any person duly authorized to certify as to the truthfulness of the statements in the report may so certify.


Sections 9 and 20 of the proposed legislation would amend the reporting requirements for the GCT and the Banking Corporation Tax respectively, to extend from 90 to 120 days, the amount of time which a taxpayer making a combined report (i.e. for a combined group of corporations) is given, to report federal or state changes to its taxable income, or other basis of tax, or other changes required to be reported to the finance commissioner.


Sections 10 and 11 of the proposed legislation would amend the administrative code provisions relating to the payment of the first installment of estimated tax which is required to be paid with the taxpayer’s return for the prior taxable year or with the taxpayer’s request for an extension.  Currently, the law provides that such first installment of estimated taxes be 25% of the prior year’s taxes, computed without regard to credits which reduced the prior year’s taxes.  The proposed amendments would allow the taxpayer to reduce the amount of the prior year’s tax by the credits for that year in computing the first installment of the new year’s estimated taxes. Sections 18 and 19 of the proposed legislation would make similar conforming changes to the Banking Corporation Tax.


Sections 12 through 16 of the proposed legislation would amend the GCT and the Banking Corporation Tax to make the rules applicable to a taxpayer’s ability to claim a refund in prior tax years for a capital loss carryback the same as those applicable to a taxpayer’s ability to claim a refund for operating loss carrybacks.  Currently, federal law provides that capital losses and operating losses can be “carried forward” and used as a deduction against future capital gains and operating income, respectively, for up to five years; they can also be “carried back” and used as deductions against capital gains and operating income for up to the prior three years.  In the case of operating loss carrybacks, if the amount of the carryback would entitle the taxpayer to a refund in a prior year, there is an exception to the general rule that a taxpayer must file for a refund within three years.  Thus, if a taxpayer was entitled to a refund of taxes for the year 1997 for reasons other than an operating loss carryback, it would have to file for that refund in its return filed by March 15, 2000.  However, in the case of an operating loss, it may not yet have sustained the loss which it would be entitled to carry back.  Thus, for purposes of operating losses, the State Tax Law and City GCT and Banking Tax provide that the three year time limit on requests for refunds resulting from operating loss carrybacks, begins running from the due date of the return for the year in which the loss was incurred. State law treats capital loss carrybacks (i.e.. capital losses which a corporation would be entitled to carryback to offset capital gains in prior years) the same way as operating losses.  The proposed amendment would amend the GCT and Banking Corporation Tax to do the same.  In addition, according to DOF, the amendments would also cause assessments of deficiencies resulting from capital loss carrybacks to be treated the same as those resulting from operating loss carrybacks.


Finally, section 17 of the proposed legislation amends §11-683 relating to liens for unpaid taxes.  Subdivision c of that section provides that liens relating to estate and liens on real estate of mortgages shall cease to be liens after 10 years from the date they become due.  The proposed amendment would leave the current 10 year time period on liens relating to real estate and mortgages, and place a twenty year time limit on all other tax liens.


The proposed local law  would take effect immediately, except that sections 1 through 7 of the proposed law, relating to treatment of certain mergers, acquisitions and consolidations, would take effect for taxable years beginning on or after January 1, 2000.  

