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RES. NO.  1835:
By:
The Speaker (Council Member Vallone) and Council Members Warden, Malave-Dilan, Leffler, Linares, Marshall, Michels, Moskowitz, Pinkett and Stabile; also Council Members Eisland, Fisher, Foster, Harrison, O’Donovan, Povman and Robinson.

TITLE:

Resolution calling upon the New York State Legislature to amend the Criminal Procedure Law to require that in criminal cases where the crime charged in punishable by the death penalty, the prosecuting entity, wherever applicable, perform DNA testing on any biological evidence sample recovered pursuant to the criminal investigation, provide the test results to the defendant and the court, and make such biological evidence sample available for DNA testing by the defendant, and calling for a moratorium on the carrying out of any pending death penalty sentence until individuals who are serving such a sentence are afforded the opportunity, wherever applicable, to retroactively apply any change in the law to their case. 

Background


Deoxyribonucleic acid (“DNA”) is a molecule that is present in virtually every cell of the human body, acting as the body’s chemical dispatcher of genetic information.  Each person’s DNA pattern is unique.  Since DNA is present within practically every cell of the body, “a ‘fingerprint’ or ‘blueprint’ of an individual can be found on saliva, skin tissue, blood, or hair.”
  Advancements in DNA research now allow lab technicians to identify precise genetic markers from bits of biological evidence typically left at a crime scene.  Many experts believe that DNA has become one of the most important crime-solving tools since the development of fingerprinting nearly a century ago.  DNA evidence recovered at the scene of a crime can now be used to inculpate an individual, or likewise, exculpate a wrongly accused suspect with an astounding degree of accuracy.  Accordingly, it has revolutionized the way in which law enforcement agencies process evidence and investigate certain crimes.

Recent scientific advancements have greatly expanded the role of DNA evidence in law enforcement.  In a recently approved authorization bill, the United States Congress found “[t]hat new procedures in DNA testing, which was not widely available in any form before 1994, allow for testing of minute samples and for more accurate results, meaning that definitive results can now be obtained in cases where previous tests were inconclusive.”
  These “definitive results” have helped law enforcement officers solve cases that only a few years ago would have remained open.  Conversely, advancements in DNA technology have exonerated many suspects who would otherwise have been charged with crimes they did not commit, as well as individuals already convicted of crimes of which they are innocent.

In 1988, then-New York State Governor Mario Cuomo created a Panel on Genetic Fingerprinting to review DNA technology.
  The New York State Division of Criminal Justice Services established a DNA Advisory Board in 1990 and the New York State DNA Scientific Review Board was formed a year later.
  “In 1994, the New York State Court of Appeals…held that DNA evidence generally was accepted as reliable by the relevant scientific community and that results of DNA profiling tests could be admitted into evidence at a defendant’s trial.”
  

Following the Court of Appeals decision, in 1994 the New York State Legislature amended the Criminal Procedure Law (“CPL”) to authorize trial courts to order post-conviction DNA testing in certain situations.
  Pursuant to CPL § 440.30(1-a), the court shall grant a defendant’s motion requesting DNA testing on specified evidence if the court determines:  (1) that evidence containing DNA “was secured in connection with the trial resulting in the judgment;” and (2) that if such evidence had been subjected to a DNA test and the results admitted at trial, “there exists a reasonable probability that the verdict would have been more favorable to the defendant.”  However, this section of the CPL applies only to individuals convicted prior to January 1, 1996.  This apparently represents a legislative determination that prior to that date DNA evidence could not have been produced by a defendant at trial even with due diligence.
  

In 1996, New York State established a statewide DNA Identification Index.
  This index is a compilation of DNA samples from individuals convicted and sentenced for certain crimes including murder, attempted murder, assault, sex offenses, arson, kidnapping, thefts in which there is a threat of violence and some high level drug offenses.  Governor Pataki has advocated expanding the database to include anyone convicted of any felony or misdemeanor.  However, opponents have questioned the constitutionality of requiring non-violent offenders to produce DNA samples. 

The DNA Identification Act of 1994 authorized the United States Federal Bureau of Investigation (“FBI”) to establish a national DNA index for law enforcement purposes.
  The database, known as the Combined DNA Index System (“CODIS”), is a compilation of DNA profiles of offenders of serious crimes collected by the states.
  “CODIS enables state and local crime laboratories to exchange and compare DNA profiles electronically, thereby linking serial violent crimes to each other and to known sex offenders.”
  The FBI provides CODIS software to state laboratories and assists in installation, training and user support free of charge.
  There is currently a backlog throughout the country of DNA samples that have yet to be analyzed.
 

Resolution Number 1835


Res. No. 1835 calls upon the New York State Legislature to amend the Criminal Procedure Law to require that in criminal cases where the crime charged is punishable by the death penalty, the prosecuting entity, wherever applicable, perform DNA testing on any biological evidence sample recovered pursuant to the criminal investigation.  The Resolution also calls for changes in the law which would require the prosecutor in a capital case to provide the DNA testing results to the defendant and the court, and to make such evidence available for independent testing by the defendant.  It should be noted, however, that because DNA evidence is not recovered or relevant in many criminal investigations, the amendments called for in Res. No. 1835 would not apply to those capital cases.


Under current law, a prosecutor must, upon the demand of the defendant, turn over any written report or document concerning a scientific test or experiment relating to the criminal case.
  The Law, however, is subject to two limitations.  First, there is an exemption for attorneys’ work product.
  Second, “the items to be produced must be the reports, etc. of witnesses the People intend to call, or evidence the People intend to introduce, at trial.”
    

Res. No. 1835 seeks to maximize the public’s confidence in capital crime convictions by calling upon the State Legislature to place a burden on prosecutors to perform DNA testing on any biological evidence recovered at the scene of a capital crime, and further, to share the test results with the court and the defendant, as well as provide the defendant with an opportunity to independently test the evidence.  Although a prosecutor is constitutionally obligated to disclose any exculpatory or material evidence to the defendant
, the amendments called for in Res. No. 1835 would require the prosecutor in a capital case, wherever applicable, to test any recovered biological evidence regardless of whether the he deems such evidence to be exculpatory or material.  The purpose of calling for such amendments is to afford the defendant in a capital case every opportunity to avail himself of advancements in scientific testing methods, and in the process, ensure the public’s confidence in the certainty of capital crime convictions. 

Res. No. 1835 also calls for a moratorium on the carrying out of any pending death penalty sentence until individuals currently serving such a sentence are afforded the opportunity, wherever applicable, to retroactively apply any change in the law to their cases.  This would allow individuals who are currently serving death penalty sentences the opportunity to also avail themselves of scientific advancements in DNA testing, and thus, ensure the public’s confidence in capital crime convictions.
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