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RES. NO. 1393-A:
By: Council Members Freed, Espada, Warden, Fiala and Stabile (by the request of the Mayor); also Council Members Eisland, Fisher, Foster, Harrison, McCaffrey and Golden, Moskowitz and White. 

TITLE:
Resolution making permanent the creation of a small purchase category called “information technology” with a one hundred thousand dollar

limit by repealing the sunset provision, and requesting concurrence in this action by the Procurement Policy Board.

BACKGROUND 

In 1997, responding to the growing role that information technology (IT) was being utilized in reshaping the way the City conducted its business, the Council adopted Res. 2335-A, which created a new small purchase category of IT and the establishment of a $100,000 limit.  It was argued then, that using “[a]dvancing technologies in the City’s agencies will enable the City to vastly improve its operations and save large amounts of money.  However, the information technology industry is undergoing rapid change resulting in short life cycles of its products and services.  In order to keep up with advancing technology, the City must be able to obtain new products and services as they become available.”

A Procurement Policy Board (PPB) rule became effective on August 6, 1997 adopting the provisions of 2335-A.  In addition, the PPB adopted the following definition for IT:

Systems or components thereof including, but not limited to, 

hardware, software, firmware, and telecommunications that

integrate and process data; and services including, but not

limited  to, planning, consulting, project managing, developing

requirements definitions, analyzing, designing, programming,

testing, training, implementing, as maintaining, operating, or

repairing computer systems or networks or computer systems

or components thereof.  For purposes of these rules, information

technology shall also include any goods or services determined

by an ACCO to be necessary to repair or replace any systems or

components thereof that may fail or malfunction due to a system’s

inability to recognize or accept the year 2000 date which shall 

mean accurately processing date/time (including, but not limited to, 

calculating, comparing, sequencing) from, into, and between the 

twentieth and twenty-first centuries, and the years 1999 and 2000,

and leap year calculations.

IT SUNSET PROVISION

The IT category of the small purchase rule is scheduled to sunset on January 1, 2001.  The sunset provision was specifically inserted in Res. 2335-A in order to allow for an opportunity to review and discuss how the new category is being used. In light of fact that the Year 2000 (Y2K) threat - which was one of the primary reasons justifying the need for the IT category - has been successfully addressed, raises the issue of whether the category should be maintained, and if so, whether it should be made permanent or the sunset provision extended.

PPB ACTION

 
On June 8, 2000, the PPB adopted a rule amendment whereby the sunset language for the IT small purchase category was deleted.
  The amendment, which has the support of both the Administration and the Comptroller, is the first step in making the small purchase limit for IT permanent.  Pursuant to § 314 of the Charter, this action requires concurrent action from the Council and the PPB to become effective.
  Accordingly, the PPB’s adoption of the amendment requires an authorizing resolution from the Council in order to take effect.  

COUNCIL ACTION ON RES. NO. 1393-A

On June 5, 2000, Res. No. 1393 was introduced by Chair Freed at the request of the Mayor.  On June 27, 2000, the Committee on Contracts held a hearing on Res. No. 1393 and in its oversight capacity discussed the procurement of IT and the small purchase rule.  The Committee received testimony from the City’s Department of Information Technology and Telecommunications (DoITT), the Mayor’s Office of Contracts (MOC), the PPB and the Comptroller’s Office.  The parties testified in favor of the current IT small purchase category and encouraged the Council to make the $100,000 limit permanent.  In particular, the testimony centered on the rapid changes in the area of IT and for the City’s need to quickly respond to new developments in order to pursue more e-government and e-procurement initiatives.  Additionally, it was noted that problems often arise in the area of computer technology (i.e., viruses) which are unforeseeable and need to be addressed quickly, thereby requiring a faster procurement process.  Finally, under the requirements of the small purchase rule, City agencies are still required to solicit randomly at least five bids, keeping a level of competition in the process.  Therefore, despite the fact that the Y2K threat has passed, there are other numerous reasons to repeal the sunset provision.


According to the testimony from MOC, with the $100,000 limit in place for IT purchases, the City has made 258 purchases totaling $12.7 million, with an average purchase of slightly under $50,000.  The $100,000 limit also appears to have fostered competition.  MOC testified that fifteen months prior to the rule change in 1997, the City awarded 17 sole source procurements for IT at price levels between $25,000 and $100,000, totaling more than $1 million.  Fifteen months after the rule change was made, the number was reduced by fifty percent.  In MOC’s most recent study of the rule and its impact on IT purchases it was revealed that in the period ending March, 2000, only one sole source purchase was completed for IT at that price level for a total of $95,000.  


In response to whether the increase of the IT small purchase limit had resulted in contract splitting, the Comptroller’s office, which regularly audits agency compliance with the small purchase rule, testified that it did not appear to be a problem for IT procurements. However, they recognized the threat of agencies trying to use the small purchase rule to evade the open competitive bid process, which there office has found in other areas, and testified that they would could continue to monitor this area.

INTENT OF RES. NO. 1393-A 

The resolution, if adopted by the Council, resolves to make permanent the creation of a small purchase category called “information technology” with a $100,000 limit, as this limit is desirable and necessary to keep the City’s procurement of information technology effective and efficient, and which has simplified the acquisition of such technology.   Accordingly, the resolution calls for a repeal of the January 1, 2001 sunset provision in Res. 2335-A, in concurrence with the PPB, thereby making the $100,000 limit permanent for IT small purchases. 
In order to address concerns of reduced competition and contract splitting as a result of a $100,000 small purchase limit for IT, the original resolution was amended to include language requiring MOC, at the request of the PPB or the Council, to annually report on the use of the small purchase rule for IT.

� Committee on Contracts Report on Res. 2335, June 18, 1997.





� PPB § 1-07.


� The amendment deletes a footnote in § 3-08 which reads: “Pursuant to City Council Resolution 2335-a (June 25, 1997), the creation of a new small purchase category of “information technology” and the establishment of a $100,000 limit for such category is effective only until 12:01 AM on January 1, 2001.”





� Specifically, § 314 of the Charter states: “Notwithstanding any other provision of this charter, the dollar limits set forth in this chapter for procurement without competitive sealed bidding may be raised as to any or all agencies by the concurrent action of the procurement policy board and the council.  No action pursuant to this subdivision shall become effective until thirty days after such action is taken.”
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