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RES. NO. 1149:
By: Council Member Freed; also Council Members Foster, Harrison, Rivera and White.

TITLE:
Calling upon the appropriate committee of the Council of the City of New York to conduct an 

oversight hearing in relation to the delivery of food services to City agencies

BACKGROUND 


On January 3, 2000 the media reported that major suppliers responsible for selling millions of dollars worth of food to the New York City Board of Education (NYCBOE) and City agencies faced indictments in a large bid-rigging scandal.
  According to the initial reports, dozens of firms providing food to City shelters, hospitals, prisons and schools were suspected of rigging thousands of bids to inflate prices.  In the spring of 1999, the Department of Justice began issuing subpoenas and seizing hundreds of boxes of records providing documentation of food sales to the NYCBOE and several City agencies.   The investigation into bid-rigging by food vendors stemmed over a two year period, however investigators claimed that the scheme had existed since 1990, and possibly even much farther back.


The prospect of the City’s leading food service suppliers facing federal indictments prompted concerns that there would be a food drought, whereby demand to agencies and schools would simply not be able to be met.  Federal indictments of food suppliers would have potentially forced the City to follow procurement guidelines barring the suppliers from doing business with the City.


On June 1, 2000 the Justice Department announced that twenty-two individuals and thirteen food companies had been charged with rigging bids on contracts for the supply and delivery of more than $210 million of frozen food and fresh produce to the NYCBOE.
  Of those charged, twelve individuals and six companies agreed to plead guilty.  The remaining suppliers were indicted by a federal grand jury.  A number of those reported in the bid-rigging were also charged with similar conduct directly affecting City agencies.
  

BOARD OF EDUCATION


As stated in the indictments, the NYCBOE operates New York City’s public school system, the largest in the United States.  It services a student population of nearly 1.1 million, and serves approximately 640,000 lunches and 150,000 breakfasts every day.  The NYCBOE purchases more food than any other single customer in the United States, other than the U.S. Department of Defense.  The bulk of its funding comes from federal, state and city governments.  Most of the meals are subsidized by the U.S. Department of Agriculture under the National School Lunch Act of 1946.  In addition to public schools, numerous private and parochial schools also receive food under the NYCBOE’s contracts.  More than 80 percent of the students fed by the NYCBOE receive free meals.  Another 10 percent receive reduced-price meals.


According to the Justice Department, the indictments charged that contractors conspired to fix prices for more than $210 million in food contracts for City schools.  The bid-rigging activity involved almost all of the NYBOE’s suppliers of frozen food such as meat, fish sticks and french fries, and nearly all of its suppliers of fresh produce.  The NYCBOE solicited bids from, and awarded contracts to, suppliers of food on a regular basis.  The primary food contracts awarded by the NYCBOE were requirements contracts that obligated the contractors to supply and deliver food at the stated prices throughout the contract period.  In addition, the NYCBOE sought separate bids, and awarded separate contracts, for the supply of a number of categories of food.  Each of these bids and contracts was divided into parts, usually geographically by borough.  The company that submitted the lowest responsible bid usually received an award for that part of the contract.  Pursuant to its procurement policies, the NYCBOE required bidders to certify, under penalty of perjury, that, among other things, the prices in their bids had been arrived at independently without collusion, consultation, communication, or agreement for the purpose of restricting competition as to any matter relating to such prices, with any other bidder or competitor.  

The indictments charge that suppliers formed and carried out conspiracies by agreeing to rig bids by designating which supplier would be the low bidder on the contract.  The suppliers also discussed and agreed on what prices to bid, which parties would refrain from bidding, or chose to submit intentionally high bids on contracts.  Furthermore, the indictments allege that suppliers paid potential bidders not to bid competitively, including a single payment of $100,000 in cash to one supplier.


All the defendants were charged with violating Section One of the Sherman Act,
 which carries a maximum fine per count of $10 million for corporations, or a $350,000 fine for individuals, or both a fine and a period of imprisonment not to exceed three years.  In addition several defendants were charged with other criminal offenses, including conspiracy, income tax evasion, bank fraud and obstruction of justice.  

DEPARTMENT OF CITYWIDE ADMINISTRATIVE SERVICES


City agencies buy about $65 to $70 million worth of food each year.  In relation to the supply and delivery of food service contracts, the Department of Citywide Administrative Services (DCAS) is responsible for providing support to various municipal entities that serve the public, including the City’s hospitals, jails, homeless shelters and other facilities.  DCAS and its predecessor the Department of General Services conducted competitive bidding for the supply of and delivery of food on behalf of several City entities, including the Health & Hospitals Corporation (HHC), the Department of Juvenile Justice (DJJ), the Department of Correction (DOC), the Department of Homeless Services (DHS), the Human Resource Administration (HRA), and the Administration for Children’s Services (ACS).  


According to the indictments filed, DCAS sought separate bids, and awarded separate contracts, for the supply of a number of categories of food.  Each of the produce and frozen food bids was divided into parts, primarily geographically by borough.  With respect to the award of the frozen food contracts, DCAS generally awarded those contracts on an item-by-item basis to the company bidding the lowest price on each item.  The term for most of the produce contracts was for one month; the term of the contracts for the supply of frozen food was one year.  Toward the expiration of a contract period, DCAS solicited new bids.  Primary food contracts awarded by DCAS were requirements contracts that obligated the vendors to supply and deliver food at the stated prices for the contract period.  Individual municipal facilities placed orders as needed.  Like the NYCBOE, DCAS required suppliers to certify, under penalty of perjury, that their prices had been arrived at independently without collusion, consultation, communication or agreement for the purpose of restricting competition as to manner relating to prices, with any other bidder or competitor.

FUTURE STATUS OF FOOD SERVICE CONTRACTS


The indictments of the City’s main suppliers of food have raised concerns regarding whether service would be impeded. Recent reports stated that the NYCBOE had a “worse case scenario” plan in the event that most of its suppliers were indicted.
  According to the NYCBOE, the question of whether a supplier can continue to hold a City contract after being charged with a crime is not clear-cut.  Several factors, including the seriousness of the charges, the evidence against the company and efforts the company makes to correct the problem need to be addressed.
  The reports cite that in some cases the City will continue to do business with entities that have been convicted of crimes, particularly if the companies have taken drastic steps to address the situation, like selling the business to new management or firing the employees responsible for the crime.
  City officials have discussed allowing some of the indicted suppliers to continue bidding – provided they accept an independent monitor to review their books to ensure that the suppliers are properly fulfilling their contracts.
 


The indictments of several of the City’s leading food providers raises the issue of whether the suppliers will face debarment from contracting with the City.  Debarment is the process whereby a supplier or bidder is excluded for cause from consideration of doing future business with the City.  Pursuant to the Procurement Policy Board (PPB) rules, the grounds for debarment of a contractor include the following:


Indictment or conviction under any state or federal law of any of the following


except that the indictment alone may be cause for debarment only for such


time as the indictment continues:

(A) a criminal offense indictment to obtaining or attempting to obtain or performing a public or private contract.

(B) fraud, embezzlement, theft, bribery, forgery, falsification or destruction of 

records, or receiving stolen property;


(C) a criminal violation of any state or federal antitrust law.

In addition, the rule states “making or causing to be made any false, deceptive, or fraudulent material statement in any bid, proposal, or application for City or other government work” shall also constitute grounds for debarment.
  The scope of penalties in relation to a contractor being debarred may include sanctions upon the supplier’s activities with a single agency or a combination of agencies, and to a single type of procurement or any combination of procurement types.  The period of debarment, including a suspension imposed by the Office of Administrative Trials and Hearings (OATH) may not exceed five years.
  In determining the period or scope of a supplier’s debarment, OATH may impose such conditions on the supplier’s City activities as it deems appropriate, including, but not limited to, monitoring of the supplier’s future procurement activities with the City.

RESOLUTION 1149

On January 19, 2000 Chair Freed introduced Res. 1149, calling upon the appropriate committee of the Council to conduct an oversight hearing in relation to the delivery of food services to the City agencies.  The resolution was referred to the Council’s Committee on Contracts.  The crux of the resolution surrounds the scenario that if the City’s food suppliers were indicted by the Department of Justice what, if any, contingency plans did the City have in place in order to find replacement suppliers.  In addition, the resolution raises the concern of a potential food drought facing schools and agencies unless a plan is put into immediate effect.  

CONCLUSION


The recent indictments surrounding bid-rigging by the City’s leading suppliers of food services raises serious issues.  The purpose of this hearing is to discuss the plans the City intends to implement to ensure that agencies and schools will continue to receive the necessary supply of food in order to operate.  In addition, the Committee plans to discuss the mechanisms the City plans to develop in order to safeguard that taxpayer money is not the subject of bid-rigging by contractors.  Finally, what, if any, plans the City has in order to recoup from the indicted suppliers the millions of dollars in inflated costs.
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