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I. INTRODUCTION
On September 16, 2020, the Committee on Consumer Affairs and Business Licensing, chaired by Council Member Cohen, will hold a vote on Proposed Introduction Bill Number 823-B (Int. 823-B), in relation to allowing food service establishments to charge a COVID-19 recovery charge. In 2018, the Committee heard a previous version of the bill, and testimony was received from the Department of Consumer and Worker Protections (DCWP, formerly the Department of Consumer Affairs), trade and industry groups, and other relevant stakeholders. This testimony, along with developments caused by the COVID-19 pandemic, have informed changes to the bill the Committee will vote on today. 

II. BACKGROUND
In late December of 2019, a new virus, SARS-CoV-2, was detected in Wuhan, China and by January 30, 2020, the World Health Organization (WHO) declared that COVID-19, the disease caused by the SARS-CoV-2 virus, was now a Public Health Emergency of International Concern (PHEIC).[footnoteRef:1] As of September 11, 2020, COVID-19 has infected over 28 million people across 213 countries and territories, and has killed over 917,000 people.[footnoteRef:2] In the United States alone, there have been over six million infections and over 192,000 deaths.[footnoteRef:3] As of September 11, 2020, New York has had over 441,000 infections and over 33,000 deaths, many of which took place in our City.[footnoteRef:4] [1:  World Health Organization “Rolling updates on coronavirus disease (COVID-19)”, Updated April 18, 2020, available at: https://www.who.int/emergencies/diseases/novel-coronavirus-2019/events-as-they-happen  ]  [2:  Worldometer “Countries where COVID-19 has spread”, Updated August 11, 2020 at 14:24 GMT, available at: https://www.worldometers.info/coronavirus/countries-where-coronavirus-has-spread/. ]  [3:  Johns Hopkins University of Medicine, Coronavirus Resource Center, Updated September 11, 2020, available at: https://coronavirus.jhu.edu/.]  [4:  Id.] 

The progressive nature by which the virus spreads has caused governments across the globe to shutdown businesses, schools, religious and cultural institutions, and mandate various levels of social isolation. While this has seemingly helped to limit the spread of the virus, stay-at-home orders have had a catastrophic impact on economic markets, in particular small businesses such as restaurants, which only thrive through regular patronage from their customers. 
The Impact on Restaurants Amid the COVID-19 Crisis
	In New York, Governor Andrew Cuomo issued an executive order – New York State on PAUSE (PAUSE) – that closed all on-site, non-essential businesses, effective March 22, 2020, to help stop the spread of SARS-CoV-2.[footnoteRef:5] Restaurants and bars were permitted to operate statewide; however, they were only allowed to make sales through take-out and delivery.[footnoteRef:6]  [5:  Governor Andrew Cuomo “Governor Cuomo signs the ‘New York State on PAUSE’ executive order”, March 20,
2020, available at: https://www.governor.ny.gov/news/governor-cuomo-signs-new-york-state-pause-executiveorder ]  [6:  “Guidance for Determining Whether a Business Enterprise is Subject to a Workforce Reduction under Recent Executive Orders”, Empire State Development, https://esd.ny.gov/guidance-executive-order-2026 ] 

As New Yorkers stayed home to stop the spread of the virus, consumer spending declined in the City. While restaurants were open for take-out and delivery, they experienced drastic revenue declines. According to an April 2020 report from the New York State Restaurant Association, sales declined 79 percent in the first ten days of April compared to the same period in 2019, and New York State restaurants were expected to lose $3.6 billion in sales revenue in April alone.[footnoteRef:7] Just over half (51 percent) of all restaurants had been able to move their operations online, and unemployment rates in this sector skyrocketed, as 80 percent of restaurant workers lost their jobs.[footnoteRef:8]  [7:  New York State Restaurant Association “Restaurant industry impact survey: New York State”, April, 2020,
available at: https://www.nysra.org/uploads/1/2/1/3/121352550/restaurant_industry_impact_survey___new_york_state__2_.Pdf  ]  [8:  Id.] 

The experiences of individual restaurant owners exemplify the challenges the industry faces to remain stable throughout the pandemic. For instance, business for all of June at the Nugget Spot, a restaurant on East 14th Street in Manhattan, equaled “one good Thursday” before the pandemic.[footnoteRef:9] Meanwhile, Havana Central’s takeout and delivery business in Times Square equaled about three percent of its former revenue.[footnoteRef:10] Outdoor dining provided only a small boost to the restaurant, as revenue is up to ten percent of its pre-COVID total.[footnoteRef:11] According to Mark Fox, owner of The Ragtrader, a restaurant on 36th Street in the Garment District, 70 percent of his customer base were commuters on their way home from their jobs, 20 percent were tourists, and ten percent were those shopping at retail stores in the area.[footnoteRef:12] The future of this industry, after the impact of COVID-19 remains precarious and uncertain. According to Eater NY writer Tanay Warerkar, “This is definitely a life-altering situation for the restaurant industry in New York and I don’t think things will probably ever go back to the way they were, even though things may normalize to some extent.”[footnoteRef:13] [9:  Greg David, “NYC Restaurants Struggle to Stay Open with Loans — and Time — Running Out”, The City, July 19, 2020, https://www.thecity.nyc/2020/7/19/21330266/new-york-restaurants-closing-ppp-loans-food ]  [10:  Id.]  [11:  Id.]  [12:  Id.]  [13:  Josh Russel, “New York City’s Iconic Restaurant Industry Struggles to Survive the Pandemic”, Courthouse News Service, May 31, 2020, https://www.courthousenews.com/new-york-citys-iconic-restaurant-industry-struggles-to-survive-the-pandemic/  ] 

	Even as New York City has advanced through Governor Cuomo’s phased re-openings, restaurants continue to struggle. As restaurants have experienced drastic revenue declines, a majority of restaurant owners have been unable to pay their commercial rents. The Hospitality Alliance surveyed over 500 restaurants, bars, nightclubs and event venues in NYC about their rent obligations in June. The resulting report found that approximately 80 percent of respondents did not pay their full rent in June, while over 70 percent of landlords did not waive rent payments for restaurants, bars and clubs.[footnoteRef:14] The Hospitality Alliance produced another nearly identical survey in July. It found that 83 percent of respondents did not pay their full July rent, up from 80 percent in June, and around 71 percent of landlords did not waive rent payments.[footnoteRef:15] [14:  “June 2020 Rent Survey”, NYC Hospitality Alliance, available at: https://thenycalliance.org/information/june-2020-rent-survey-results ]  [15:  “July 2020 Rent Report”, NYC Hospitality Alliance, available at: https://thenycalliance.org/information/july-2020-rent-report.] 

	As restaurants continue to face challenges paying their fixed monthly expenses without their pre-COVID-19 revenues, many across the City have closed down. According to an August 2020 report by the City Comptroller, 187,000 of the 758,000 private sector jobs that have been lost in the City through June came from the food services industry.[footnoteRef:16] At least 2,800 small businesses closed permanently from March 1 through July 10, including over 1,280 restaurants.[footnoteRef:17] These closures have affected restaurants of all sizes across the City, including Lucky Strike, a Soho “neighborhood institution” and the four-story McDonald’s flagship store in Times Square.[footnoteRef:18] Iconic City restaurants that have been in business in their respective neighborhoods for many years have closed permanently: Sarabeth’s on the Upper East Side (20 years), the Copacabana (80 years), kosher deli Jay and Lloyd’s (28 years), La Caridad 78 (52 years) and the Irish Cottage (60 years) are some examples.[footnoteRef:19] The outlook is similarly dire if mandatory social distancing measures on restaurants continue. One model suggests that, if the City’s accommodation and food services industry experiences “frequent, blunt lockdowns” in 2021, revenue would be 53 percent lower than the same time period in 2019. Even less severe restrictions would result in a 43 percent reduction in revenue for the industry as compared with 2019.[footnoteRef:20] [16:  “Save Main Street: A Crash Program to Help Save NYC Small Businesses”,  New York City Comptroller Scott M. Stringer, August 5, 2020, available at: https://comptroller.nyc.gov/wp-content/uploads/documents/Save_Main_Street_8_5_20.pdf ]  [17:  Id.]  [18:  Eater Staff, “A Running List of NYC Restaurants That Have Permanently Closed during the COVID-19 Crisis”, Eater, NY, Updated August 6, 2020, https://ny.eater.com/2020/5/8/21248604/nyc-restaurant-closings-coronavirus; see also Nikko Duren, “NYC Restaurant Closings”, The Infatuation, https://www.theinfatuation.com/features/nyc-restaurant-closings.   ]  [19:  Id.]  [20:  “A Call for Action and Collaboration”, Partnership for New York City, July 2020, pg. 15, https://pfnyc.org/wp-content/uploads/2020/07/actionandcollaboration.pdf.] 

As restaurants have shut their doors, the livelihoods they generate for both the restaurant workers and business owners have disappeared. A May 2020 report from the New York City Independent Budget Office projected that a total of 115,000 leisure and hospitality jobs would be lost by October 2020,[footnoteRef:21] and that even if distancing restrictions are relaxed, industries with “strong ties to tourism,” such as hospitality, would continue to lose jobs due to a decline in foreign tourists.[footnoteRef:22] The Partnership for New York City report classifies an estimated 679,000 accommodation and food service jobs as vulnerable to loss – the most of any sector in the city.[footnoteRef:23] The closure of City businesses will leave households “struggling to feed their families and pay rent,” [footnoteRef:24] and the impact of job loss in the City may disproportionately fall on Black, Hispanic and Asian residents; one report estimates that they hold 40-50 percent of the total jobs at risk of loss due to the COVID-19 pandemic.[footnoteRef:25] The survival of the restaurant industry is essential to ensure the City can have a strong, equitable economic recovery from the financial collapse caused by the pandemic.  [21:  New York City Independent Budget Office, Tumbling Tax Revenues, Shrinking Reserves, Growing Budget Gaps: New York City Faces Substantial Fiscal Challenges in the Weeks and Months Ahead, May 2020, pg. 5, available at: https://ibo.nyc.ny.us/iboreports/tumbling-tax-revenues-shrinking-reserves-growing-budget-gaps-new-york-city-faces-substantial-fiscal-challenges-in-the-weeks-and-months-ahead-may-2020.pdf.]  [22:  Id. at pg. 6.]  [23:  “A Call for Action and Collaboration”, Partnership for New York City, July 2020, pg. 34, https://pfnyc.org/wp-content/uploads/2020/07/actionandcollaboration.pdf. See also McKinsey & Company, “Lives and livelihoods: Assessing the near-term impact of COVID-19 on US workers,” April 2, 2020, https://www.mckinsey.com/industries/public-and-social-sector/our-insights/lives-and-livelihoods-assessing-the-near-term-impact-of-covid-19-on-us-workers (projecting that the food services industry has the highest number of vulnerable jobs nationwide – Exhibit 3).]  [24:  “A Call for Action and Collaboration”, Partnership for New York City, July 2020, pg. 58, https://pfnyc.org/wp-content/uploads/2020/07/actionandcollaboration.pdf]  [25:  Id.] 

In addition to providing employment opportunities to New Yorkers, the restaurant industry generates tens of millions of dollars for the City through tax collection. In Fiscal Year 2019, the City gained over $21.9 million from general sales taxes at restaurants and other eating establishments.[footnoteRef:26] Twenty percent of the City’s revenue came from personal income tax, which may be significantly lower in future years than it was in FY19 due to the job losses caused by the closure of many City restaurants.[footnoteRef:27] [26:  Id at page 39]  [27:  Id.] 

Restaurants also contribute immensely to the culture of the City. According to Hannah Goldfield, a food critic for the New Yorker, “Restaurants, and the people who work in and around them, are essential to the fabric and the functioning of New York, and of society.”[footnoteRef:28] NYC’s 27,000 restaurants span across the City’s boroughs and neighborhoods, delivering a variety of global cuisines that match the City’s diversity.  [28:  Hannah Goldfield, “A New York Restaurant World Reduced to Takeout and Delivery”, The New Yorker, March 27, 2020, https://www.newyorker.com/magazine/2020/04/06/a-new-york-restaurant-world-reduced-to-takeout-and-delivery ] 

	Until restaurants can reopen to full-capacity indoor seating, they are unlikely to generate the revenue they produced pre-COVID-19, and therefore government involvement is necessary to help save the restaurant industry. The City’s Open Restaurants program provided a major boost to the restaurant industry. While around 9,700 restaurants are participating in the program, that represents only a third of total restaurants in the City.[footnoteRef:29] Even with the City’s expansion of outdoor dining options, and limited indoor dining opportunities starting on September 20, the number of seated diners at restaurants is down 88 percent compared to before the pandemic hit New York.[footnoteRef:30]  [29:  Erika Adams, “Outdoor Dining Will Return Next Year, Mayor Says”, NY Eater, August 3, 2020, https://ny.eater.com/2020/8/3/21352532/outdoor-dining-extended-nyc. ]  [30:  “Indicators of Progress”, Manhattan Chamber of Commerce, https://www.nycindicators.com/.  ] 


IV. LEGISLATIVE ANALYSIS
	Int. 823-B would allow food service establishments to charge a temporary surcharge of a maximum of 10% of a customer’s total bill during the COVID-19 emergency.  This surcharge may only apply to on-premises dining, including indoor or outdoor dining. It may not apply to take-out or delivery orders. A food service establishment does not include pushcarts, stands or vehicles, or chain restaurants with 15 or more locations nationally.
Prior to imposing a surcharge, a food service establishment must conspicuously disclose the amount of the surcharge to a prospective consumer before any item is ordered by placing it at the bottom of each menu page, or, if no menus are used, the disclosure must be placed wherever menu items are listed. The disclosure must be in writing, clear and conspicuous, and must be in a font size similar to the surrounding text. Furthermore, the disclosure must clearly state that the COVID-19 recovery charge is a surcharge and not a gratuity for employees. Finally, it must be in English or any other language used in the document where the surcharge is disclosed, unless such language is used solely in the names of menu items.
The surcharge must be referred to as the “COVID-19 Recovery Charge” or “COVID Charge,” whenever it appears in a disclosure or on a bill or receipt, and cannot be referred to by any other name. A food service establishment may not impose the COVID-19 recovery charge in addition to a charge for the administration of a banquet, special function, or package deal pursuant to section 146-2.19 of subpart 146-2 of part 146 of subchapter B of chapter II of title 12 of the compilation of codes, rules and regulations of the state of New York. 
A violation of any provision of this local law is subject to a civil penalty of $50 up to $350.
This bill goes into effect immediately and remains in effect as long as there is a COVID-19 state of emergency declared by the Governor that is in effect in the City, and restaurants are prohibited from operating at maximum capacity. This local law expires 90 days after restaurants can resume operating at full capacity.  

	Proposed Int. No. 823-B
 
By Council Members Borelli, Cumbo, Powers, Koslowitz, Cornegy, Kallos and Constantinides
 
A Local Law in relation to allowing food service establishments to charge a COVID-19 recovery charge
 
Be it enacted by the Council as follows:
 
Section 1. Temporary COVID-19 recovery charge. a. Definitions. For purposes of this subchapter, the following terms have the following meanings:
COVID-19. The term “COVID-19” means the disease caused by the severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2).
Food service establishment. The term “food service establishment” has the same meaning as set forth in section 81.03 of the health code of the city of New York, except that it does not include pushcarts, stands, vehicles, or a food service establishment that is part of a chain with 15 or more locations nationally doing business under the same name and offering for sale substantially the same menu items.
Stated price. The term “stated price” means the amount that a consumer owes for an individual listed item.  The term “stated price” does not include any additional charge that was not included in the pricing of an individual listed item.
Surcharge. The term “surcharge” means a charge imposed in addition to the stated price of individual listed items. The term “surcharge” does not include tax, gratuity, tip or a charge for the administration of a banquet, special function, or package deal pursuant to section 146-2.19 of subpart 146-2 of part 146 of subchapter B of chapter II of title 12 of the compilation of codes, rules and regulations of the state of New York.
b. A food service establishment may impose a surcharge of no more than 10% of a consumer’s total bill, to be known as the “COVID-19 Recovery Charge.”
c. The COVID-19 recovery charge may be imposed for on-premises dining only. Such surcharge may be imposed for indoor or outdoor dining but may not be imposed for takeout or delivery orders.
d. A food service establishment that imposes the COVID-19 recovery charge must conspicuously disclose the amount of such surcharge to a prospective consumer before any item is ordered by placing it at the bottom of each menu page supplied to the consumer. If no menus are used, the disclosure must be placed wherever food and beverage choices are listed. The disclosure must be:
1. Written;
2. Explicit that the COVID-19 recovery charge is a surcharge, not a gratuity for employees;
3. Clear and conspicuous;
4. Included on each page of any document, whether in paper or electronic format, that lists prices for the consumer, including but not limited to any paper or electronic menu;
5. In English, as well as in any other language used in the document upon which the surcharge is disclosed, unless such language is used solely in the names of items; and
6. In a font size similar to surrounding text.
e. A final consumer bill, and receipt if a receipt is provided, shall disclose the COVID-19 recovery charge and the total dollar amount attributable to such surcharge.
f. A food service establishment shall not give the COVID-19 recovery charge any other name, and shall reference such charge as the “COVID-19 Recovery Charge” on all disclosures required by this section, except that such charge may be referred to as the “COVID Charge” on any final consumer bill or receipt.
g. A food service establishment may not impose the COVID-19 recovery charge in addition to a charge for the administration of a banquet, special function, or package deal pursuant to section 146-2.19 of subpart 146-2 of part 146 of subchapter B of chapter II of title 12 of the compilation of codes, rules and regulations of the state of New York.
h. The provisions of this section apply only during the period in which a state disaster emergency has been declared by the governor of the state of New York in response to the outbreak of COVID-19, such declaration is in effect in the city and all food service establishments in the city are prohibited from operating at the maximum indoor occupancy, and for a period of 90 days thereafter.
i. The department of consumer and worker protection may promulgate such rules as are necessary to carry out the provisions of this subchapter, including, but not limited to, rules related to the form and manner of disclosures related to the COVID-19 recovery charge.
j. Enforcement. The violation of this subchapter, or any rule promulgated thereunder, shall be punishable by payment of a civil penalty in the amount of $50 to $350.
§ 2. This local law takes effect immediately.
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