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Proposed Int. No. 531-A:
by Council Members Council Members Michels, Eisland, Spigner, Carrion, Clarke, Espada, Fiala, Golden, Linares, Lopez, Malave-Dilan, Marshall, Rodriguez, Watkins, Warden and White (in conjunction with the Mayor); also Council Members Leffler and Harrison

Title: 
To amend the administrative code of the city of New York, in relation to motor fuel storage and dispensing systems.

Administrative Code:
Amends section 27-440; amends section 27-4002 by amending subdivisions 8a, 19, 26, 29b and 30 and by adding new subdivisions 19a, 19b, 26a, 26b, 30a, 30b and 30c; amends section 27-4017 by lettering the existing section as subdivision (a) and by adding a new subdivision (b); amends section 27-4020; amends section 27-4023 by lettering the existing section as subdivision (a) and amending it and by adding a new subdivision (b); amends section 27-4025; amends subdivision (c) of section 27-4027; repeals subdivisions (d), (e) and (f) of section 27-4062 and adds new subdivisions (d), (e) and (f); amends subdivision (r) of section 27-4065; amends section 27-4072 by lettering the existing section as subdivision (a) and amending it and by adding a new subdivision (b); repeals subdivision (a) of  section 27-4075 and adds a new subdivision (a); repeals sections 27-4076, 27-4077, 27-4081 and 27-4082 and adds new sections 27-4076, 27-4077 and 27-4081.

Background

Proposed Int. No. 531-A would amend various provisions of Subchapters 1, 2, 3, 8, 9 and 11 of the New York City Fire Prevention Code (Chapter 4 of Title 27 of the Administrative Code of the City of New York), and §27-440 of the New York City Building Code (Chapter 1 of Title 27 of the Administrative Code), in relation to the installation, alteration, testing, and repair of equipment used to store and dispense motor fuel.  This includes tanks, piping, valves and dispensers. Proposed Int. No. 531-A incorporates Int. No. 531.


Proposed  Int. No. 531-A would amend the Fire Prevention Code (“Fire Code”) to repeal outdated requirements and permit the use of new motor fuel storage and dispensing equipment in garages, including automotive service stations, private filling stations and marine service stations.  Over the past decade, stricter federal and state regulations have resulted in the development of new types of tanks, piping, leak detection and monitoring systems, and overfill prevention and protection systems, that are more protective both of fire safety and the environment.


As proposed to be amended, the Fire Code would set forth permit and licensing requirements and basic safety standards and prohibited conduct, and require that the installation and use of specific types of motor fuel storage and dispensing equipment be in accordance with rules adopted by the Fire Commissioner rather than specifying many of these requirements in the Administrative Code.  The rationale presented for this shift is  that appropriate safety standards for motor fuel storage and dispensing equipment would be maintained without inhibiting the development and use of new technologies which could be more easily implemented through rulemaking rather than legislation.  

The Fire Department has drafted two proposed rules to set forth the specific requirements for motor fuel storage systems.  One proposed rule, 3 RCNY §21-20, would govern equipment installed on or after the effective date of the local law, and existing equipment that is altered or replaced on or after that date.  The second proposed rule, 3 RCNY §21-21, would govern equipment installed prior to that date.

The new Fire Department rule that would contain the detailed requirements for new and altered motor fuel storage and dispensing equipment, 3 RCNY §21-20, would include the following changes from current code requirements:

· Tank Construction. In accordance with State regulations, the proposed rule would require double-walled tanks; existing Fire Code provisions permit single-walled tanks. Double-walled tanks minimize the risk of leaks because in order for the fuel to escape, both the inner shell and outer shell must fail. The rule would also require that new metallic tanks be manufactured with a corrosion protection design to last for 30 years, in accordance with the industry standard. Existing Fire Code provisions require only that metallic tanks be coated on the outside with two coats of red lead and with hot tar, asphalt or other equivalent rust-resisting material, which are not as effective as modern corrosion protection methods.

· Leak Detection and Containment Systems. The proposed rule would require all tanks and piping to be equipped with a leak detection system; existing Fire Code provisions do not require such a system in all instances. The rule would require secondary containment systems for all non-metallic pipes carrying motor fuel, and fill catchment basins for all underground storage tank fill connections; the existing Fire Code provisions do not require such protective equipment. Secondary containment systems would contain any leaks from the piping, which is the most common cause of fuel leaks from underground storage tank systems.

· Tank Overfill Protection. The proposed new rule would require the installation of overfill prevention devices, which could automatically shut off the flow of fuel into the tank when the tank is 95 percent full; existing Fire Prevention Code provisions do not require such equipment. Tank overfilling is a common cause of fuel spills.

· Tank Capacity. The proposed rule would allow individual tanks with a capacity of up to 12,000 gallons; existing Fire Code provisions permit individual tanks with a capacity of up to 4,000 gallons (§27-4076(a)(1)(A)). It is represented that the proposed new tank construction, leak detection and containment system and overfill protection requirements permit the safe use of larger tanks, which reduce the likelihood of leaks by reducing the amount of piping and tank connections needed to store the same amount of motor fuel storage. The use of larger tanks also reduces the danger of fuel spill by tank overfill. Cargo tank trucks with a tank capacity greater than 4,000 gallons are commonly used for delivery of motor fuel. Tank overfill is more likely when the product is transferred from a larger tank to a smaller tank.

· Storage Capacity. The proposed rule would allow the storage of a maximum of 40,000 gallons per site; existing Fire Code provisions limit such storage to a maximum of 20,000 gallons per site (§27-4076(a)). It has been represented that the new tank construction, leak detection and containment systems and overfill protection requirements would allow such increased capacity without additional fire safety risk, and with reduced risk of fuel spills. The increase in storage capacity per site would reduce the risk of fuel spills by reducing the frequency of deliveries.

· Tank Location. The proposed rule would allow the aboveground storage of “combustible motor fuel” (such as diesel fuel). Proposed Int. No. 531-A would prohibit aboveground storage of “flammable motor fuel” (such as gasoline). Existing Fire Code provisions authorize only underground storage of motor fuel, although it allows aboveground storage of combustible home heating (#2) fuel oil (similar to diesel fuel) in all occupancies, including private homes. The rule would limit aboveground storage of combustible motor fuel to private filling stations (fuel dispensing facilities maintained for fleet vehicles which are not open to the general public), except where need and safety can be demonstrated to the satisfaction of the Fire Commissioner to a maximum of 4,000 gallons per station. The rule would require an aboveground tank to be of double-walled steel construction and to be encased in reinforced concrete, and equipped with leak detection and overfill protection systems.

· Pressure Testing. The proposed rule specifies new testing standards for motor fuel storage tanks and piping. The new testing standards are represented as being consistent with the design and construction of the new tanks and piping required by the proposed rule. The new proposed rule also eliminates the current requirement that tanks be tested every ten years in a favor of a bi-annual functionality test.


Proposed Int. No. 531-A would also add or amend certain Fire Code definitions and licensing and fee provisions to clarify their meaning or modernize their terminology, to simplify and facilitate industry licensing, and to recover the cost of licensing and inspection activities. 

Analysis of Int. No. 531-A

Bill section one of proposed Int. No. 531-A amends section 27-440 of the Administrative Code of the City of New York, which sets forth where gasoline and diesel oil tanks may be stored. §27-440 states that the tanks holding these liquids should be installed below ground and vented to the open air. This section of the Building Code would be amended to modify construction requirements for the installation of underground motor fuel storage tanks and to empower the Fire Commissioner to authorize aboveground installation of storage tanks.

Subdivision (a) of §27-440, which is not amended, sets forth a requirement that the tops of the tanks must be at least two feet below the finished grade and at least two feet below the level of any cellar or basement floor within ten feet of the tanks.

Subdivision (b), which is not amended, states that the tanks should be supported on foundations that comply with subchapter eleven of this chapter.

Subdivision (c) sets forth a requirement that tanks are to be encased to the level of the tank by at least twelve inches of concrete. Proposed Int. No. 531-A amends this subdivision by stating that the tanks should not be located near the forces from the building foundation and support loads. It further states that the distance from any part of a tank to the nearest wall of any basement, pit or cellar or from any property line that may be built upon, may not be less than three feet. This is an existing requirement found in §27-4076(2).

Subdivision (d) states that tanks shall be covered with structurally supported reinforced concrete slab that is at least eight inches thick which extends at least twelve inches beyond the horizontal outlines of the tanks and that the tanks should be placed over a coverage of “clean sand or clean earth fill.” Proposed Int. No. 531-A deletes “clean sand or clean earth fill” and replaces it with “suitable clean backfill material.” The Fire Department has informed Council staff that “suitable clean backfill material” is intended to be material that is in compliance with either the installation recommendations of the manufacturer of the tanks, in compliance with the testing of material by the New York City Department of Environmental Protection or when the tanks are registered with the Building Department.

Subdivision (e), which is not amended, states that the concrete shall have a minimum compressive strength of twenty-five hundred pounds per inch at twenty-eight days after the tanks have been placed.

§27-4002 is the definition section of the Fire Code. Proposed Int. No. 531-A amends the Code to define the terms “motor fuel,” “flammable motor fuel,” “motor fuel storage and dispensing equipment,” and “marine service station,” and would conform or clarify the meaning of the existing defined terms “certificate of license,” “storage garage,” “non-storage garage,” “motor vehicle,” “service station,” “automotive service station,” and “private filling station.”    

Subdivision 8a of § 27-4002 describes the certificate to authorize a license for the operation of business to install, alter, test, or repair underground gasoline tanks, underground oil tanks or any other underground equipment for the storage and/or dispensing of gasoline and/or other volatile flammable oils, and/or diesel fuel oil used for the operation of motor vehicles. Proposed Int. No. 531-A replaces “to install, alter, test, or repair underground gasoline tanks, underground oil tanks or any other underground equipment for the storage and/or dispensing of gasoline and/or other volatile flammable oils, and/or diesel fuel oil used for operation of motor vehicles” with the newly defined term “motor fuel storage and dispensing equipment (§27-4002 (29b)”). It also gives the authority to the Fire Commissioner to issue the certificate rather than the Commissioner of Citywide Administrative Services.

Subdivision 19 defines what a “garage” is. Subdivision 19 is amended by proposed Int. No. 531-A and currently includes within it definitions of “storage garage” and “non-storage garage.” It amends the definition of storage garage to be “a garage in which motor fuel other than that contained in the fuel storage tanks of motor vehicles is handled, stored or kept” and to place that definition in a new separate subdivision 19a of §27-4002. Proposed Int. No. 531-A deletes “volatile flammable oil or diesel oil for” which was included in the description of what was located in the storage tanks.

Subdivision 19 is further amended by proposed Int. No. 531-A to amend the definition of “non-storage garage” to be “a garage in which no motor fuel other than that contained in the fuel storage tanks of motor vehicles is handled, stored or kept” and to place that definition in a new subdivision 19b of §27-4002. Proposed Int. No. 531-A deletes the reference to “volatile flammable oil or diesel oil for” which was included in the description of what was stored as an element of the determination of whether a garage was a storage or non-storage garage and is consistent with the new definition of “motor fuel” found in new subdivision 26a.

Subdivision 26 defines a motor vehicle. Proposed Int. No. 531-A deletes “diesel fuel oil, flammable gas and volatile flammable oil” from the definition of what is used by a motor vehicle for its power.

Proposed Int. No. 531-A adds new subdivisions 26a and 26b. Subdivision 26a defines “motor fuel” and subdivision 26b defines “flammable motor fuel.” There is a preexisting definition of “flammable” found in §27-4002 (22).

Proposed Int. No. 531-A amends subdivisions 29b by using more modern terms to define what motor fuel storage and dispensing equipment is used for.

Subdivision 30 defines what a “service station” is. Proposed Int. No. 531-A defines “service station” as “any premises or portion thereof in which there is motor fuel storage and dispensing equipment.” It deletes the broader definition found in subdivision 30 in response to comments by the industry. Subdivision 30 is amended by proposed Int. No. 531-A and currently includes within it definitions of “automotive service station” and “private filling station” It amends the definition of automotive service station to be “a service station where motor fuel is stored, sold and dispensed for use in motor vehicles, including a service station where such fuel is dispensed by customers of such service station” and to place that definition in a new separate subdivision 30a of §27-4002. Proposed Int. No. 531-A deletes the words “any such” and “for sale” to clarify the definition.

Subdivision 30 is further amended by proposed Int. No. 531-A to amend the definition of “private filling station” to be “a service station where motor fuel is stored and dispensed for use in motor vehicles or equipment which are owned or operated by the operator of the service station” and to place that definition in a new subdivision 30b of §27-4002. 

Proposed Int. No. 531-A adds new subdivision 30c to define a “marine service station” as “a service station where motor fuel is stored and dispensed for use in motor boats.”

§27-4017 of the Fire Code relates to the certificate of license requirements for the operation of a business to install, alter, test or repair motor fuel storage and dispensing equipment. Obtaining this certificate is a prerequisite to permitting such a business. Proposed Int. No. 531-A amends the Fire Code by setting forth the general requirements for the issuance of such a certificate, including those previously set forth in the definitions of a certificate of license, §27-4002(8a).  


Proposed Int. No. 531-A also adds a new subdivision (b) to §27-4017. As amended, the Fire Code would enable the Fire Commissioner to establish licensing requirements and administer the licensing examination, which the law currently requires to be administered by the Department of Citywide Administrative Services.  This would facilitate more expeditious licensing of such businesses.

§27-4020 of the Fire Code relates to the issuance, renewal and revocation of the Fire Department permits and certificates (i.e., licenses). Int. No. 531-A amends the Code by authorizing the Fire Commissioner to issue any of a variety of certificates or permits for up to a three-year period, rather than the current one-year period.  This would eliminate an apparent inconsistency with certain fee provisions of the Fire Code, which authorize certain three-year certificates, and would serve to reduce the administrative burden, on both the agency and the regulated industry, of frequent license renewals where such renewals are not necessitated by public safety considerations.  The section would also be amended to include a reference to a Fire Department specific certificate previously omitted from the provision of that section, apparently inadvertently (the certificate of qualification for refrigerating systems).

§27-4023 of the Fire Code sets forth general provisions governing the posting of bonds to protect the public from damage or injury resulting from work performed by a person issued a certificate or permit issued in accordance with the Fire Code. Proposed Int. No. 531-A would amend §27-4023 to make explicit the Commissioner’s authority to require such a bond as a condition for issuance of any Fire Department certificate or permit, and to specify the amount of the bond by rule.  The bond amount currently specified in the law ($5,000, §27-4025) have not been changed for decades and bear no relation to current-day costs associated with a leak or explosion resulting from non-code-compliant work. 

Proposed Int. No. 531-A also adds a new subdivision (b) of §27-4023.  The subdivision is added to make clear the Commissioner’s authority to require or allow, in lieu of a bond, another form of undertaking, such as liability insurance, which is the common industry standard for all businesses to possess.

§27-4025 of the Fire Code requires the posting of a bond as a condition for issuance of a certificate of license to install, alter, test or repair fuel storage tanks and dispensing equipment. Proposed Int. No. 531-A would amend the Code to reflect the changes made to §27-4023, including deletion of the provision specifying the amount of the bond ($5,000) to be posted. It also changes the requirement that a bond must be posted in accordance with the conditions of not only the rules of the Fire Commissioner, but also the requirements of the Building Code.

§27-4027 of the Fire Prevention Code relates to the fees for Fire Department inspections. According to the memorandum in support, proposed Int. No. 531-A restructures subdivision (c) of that section and amends it to better reflect the actual cost of certain agency activities relating to motor fuel storage and dispensing equipment. Example fees, such as an inspection fee for a leak detection functionality test, which is associated with new technologies such as self-monitoring motor fuel equipment. The inspection fees for newly-installed and altered motor fuel equipment would be amended to reflect the time associated with inspecting installations of different sizes and numbers of tanks. Proposed Int. No. 531-A deletes paragraphs two and three of §27-4027 which relates to stationary engine fuel and the human consumption of liquors, spirits or alcohols because they are now captured by the new language found in the proposed bill.

Existing subdivisions (d), (e) and (f) of §27-4062 of the Fire Code, which relate to the installation, alteration, testing and repair of motor fuel storage and dispensing equipment, would be repealed and new subdivisions enacted. New subdivision (d), would continue the requirement that the installation, alteration, testing and repair of motor fuel storage and dispensing equipment be performed by a person holding a certificate of license or a person employed and supervised by a certificate holder.  The new subdivision also incorporates a provision, previously set forth in §27-4081(b)(11)(B), exempting minor repairs or other maintenance work that may be authorized by the Fire Commissioner from the certificate of license requirement. New subdivision (e), would require periodic testing of motor fuel storage and dispensing equipment and all other storage systems for flammable liquids or mixtures, as prescribed by the Fire Commissioner.  The specific testing requirements set forth in the existing subdivision are proposed to be incorporated into the proposed Fire Department rules. New subdivision (f) would require that motor fuel storage systems that are “out of service” be closed in the manner prescribed by the Fire Commissioner.  The closing and sealing or removal of out-of–service fuel tanks and other equipment are already mandated and regulated by New York State law and regulation and Fire Department rules (3 RCNY §21-02), as are the procedures for such actions.

The references in §27-4065 of the Fire Code to §27-4081 would be amended to reflect the reorganization of that section.

§27-4072 of the Fire Code restricts the issuance of storage garage permits in which monitor fuel may be stored and dispensed. Proposed Int. No. 531-A amends the section by relettering it as subdivision (a) and adding a new subdivision (b) to incorporate the requirement, previously set forth in §27-4076, that no storage garage permit be issued unless the garage is equipped with motor fuel storage and dispensing equipment acceptable to the Fire Commissioner. The subdivision would also require that such equipment be installed, maintained and tested in accordance with the requirements of the Building Code, the Fire Prevention Code and the rules of the Fire Commissioner. 


Subdivision (a) of §27-4075 of the Fire Code relates to oil separators that prevent oil from entering the sewage system. Existing subdivision (a) would be repealed and a new subdivision enacted, eliminating an exemption to the requirement that is no longer allowed by State law and regulation for environmental protection reasons. New subdivision (a) would now state that “no permit for a storage garage hall be issued for any premises storing more than four motor vehicles unless such premises is equipped with an oil separator, trap or other similar apparatus attached to the house drain.”


§27-4076 of the Fire Code contains provisions governing motor fuel tank construction, tank capacity, storage per site, corrosion control, fill containment basins (fill box), leak detection, and tank/piping pressure installation and testing. Proposed Int. No. 531-A would repeal this section and a new section would be enacted. New subdivision (a) of this section would allow the installation of motor fuel storage tanks aboveground or underground, as authorized by Fire Department rules with some exceptions. The exceptions are outlined in paragraphs (1) through (3) of subdivision (a). Paragraph (1) of subdivision (a), states the exception that the storage of “flammable” motor fuel in aboveground tanks is prohibited; paragraph (2) states that the capacity of any particular motor fuel storage tank shall not exceed twelve thousand gallons; and paragraph (3) states that the total capacity of all aboveground and underground motor fuel storage tanks at any location shall not exceed forty thousand gallons. This section would also be included and expanded in the Fire Department’s proposed rules.


Subdivision (b) of §27-4076 continues the requirement of a Fire Department certificate for the approval of pumps and other motor fuel dispensing devices. Subdivision (c) emphasizes the Fire Department’s existing authority in requiring that fire suppression systems and other fire suppression measures be provided in connection with the installation, operation or maintenance of motor fuel storage and dispensing equipment.
§27-4077 of the Fire Code contains various restrictions on the storage and dispensing of motor fuel in garages. Proposed Int. No. 531-A would repeal this section and a new section would be enacted. The new section would reorganize and more clearly state the existing restrictions, except for existing subdivisions (a) and (b), which would be incorporated into Fire Department rules.

§27-4081 of the Fire Code requires a Fire Department permit for the operation of a service station and regulates motor fuel dispensing equipment and operations on such premises. Proposed Int. 531-A would repeal this section and a new section would be enacted. The new section would largely retain but reorganize and clarify the existing requirements, except for the detailed equipment requirements, which would be incorporated into Fire Department rules. The amended section would also be applicable to marine service stations, eliminating the need for the separate section that currently applies to such service stations. 

Proposed Int. No. 531-A would repeal §27-4082 of the Fire Code that governs motor fuel storage systems in marine service stations. To simplify and clarify the regulation of motor fuel storage and dispensing equipment, the proposed local law would consolidate the requirements for the installation, alteration, testing and repair of such equipment, irrespective of the type of garage or service station. Any special requirements applicable to a particular type of facility, such as a marine service station, would be set forth in Fire Department rules.

Amendments to Int. No. 531

Int. No. 531 was amended as follows:

1. §27-440 was amended to now include suitable “clean” backfill material when describing what the suitable material allowed to cover the underground storage tanks is.

2. Subdivision (30) of §27-4002 was amended to include “any premises or portion thereof” to broaden the definition of a “service station.”

3. Subdivision (30b) of §27-4002 was amended to include “and dispensed” when defining that a service station stores and dispenses motor fuel.

4. Paragraph 5 of Subdivision (c) of §27-4027 adds the word “test” and deletes the word “inspection” when referring to the fee charged for the inspection of tank testing.

5. Subdivision (r) of section 9 of §27-4065 corrects the mistake of cross-referencing to paragraph three and six of subdivision b of section 27-4081 and replaces it with the cross reference to paragraphs “two and five.”

6. Subdivision (b) of §27-4072 adds “motor fuel” to the describing the storage and dispensing equipment.

7. §27-4076 of the Fire Code contains provisions governing motor fuel tank storage and dispensing equipment. Int. No. 531 §27-4076, §27-4077 , §27-4081 and §27-4082 did not contain detailed requirements governing these provisions because originally they were supposed to be modernized and incorporated into the proposed Fire Department rules.  Proposed Int. No. 531-A expands on these provisions and incorporates them into paragraphs (1), (2) and (3) of §27-4076. 

Update


The Committee has held two oversight hearings within the past year dealing with these stricter federal and state regulations. On February 26, 1999 the Committee held an oversight hearing on regulations regarding underground storage tanks and the enforcement in the City of New York by the United States Environmental Protection Agency (USEPA) of new federal standards on underground storage tanks. The Committee then held a follow-up hearing on March 19, 1999 on the compliance with federal regulations for underground storage tanks (USTs) and the status of efforts to identify and remediate contamination from previous underground storage tank leaks.


The Committee held an oversight hearing on Proposed Int. No. 531-A on October 22, 1999. 


On October 28, 1999 the Committee passed Proposed Int. No. 531-A, by a vote of 9 in the affirmative, 0 in the negative, with no abstentions.
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