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I.
Introduction


On December 21, 2009, the Committee on Economic Development, chaired by Council Member Thomas White Jr., will hold a hearing on Proposed Int. No. 1014-A, “A Local Law to amend the administrative code of the City of New York, in relation to regionally significant projects and empire zones.” Proposed Int. No. 1014-A (a copy of which is annexed) would, if enacted, authorize submission of an application by Epic Pharma LLC, a manufacturer of pharmaceuticals, to the Empire State Development Corporation for designation as a “Regionally Significant Project” in accordance with the State’s Empire Zone Program. 

At a prior Committee hearing on October 29, 2009, the members of the Committee received and considered testimony on Proposed Int. No. 1014-A from a variety of witnesses with different perspectives.   

II.
Background  


In 1986 New York State established the Empire Zone Program (formerly known as the Economic Development Zone Program) through which a variety of tax benefits are offered to companies who move into or expand their operations within prescribed geographic areas known as Empire Zones. There are eleven (11) such zones in New York City. 


In 2005, the News York State Legislature enacted legislation that significantly restructured the Empire Zone Program.  This legislation created the concept of a “regionally significant project,” a business enterprise that could be associated with an Empire Zone so as to be eligible for benefits, although not physically located within a zone, if it is consistent with that Empire Zone’s business plan. In order to qualify different types of businesses would be expected to create a certain net number of new jobs.  A manufacturing company would have to have an estimate of creating 50 or more net new jobs. The following incentives are available to businesses taking part in the Program:
 

Wage Tax Credit
Employee Wage Tax Credits are applied against a business's state tax liability. An Empire Zone employer, paying employees at least 135 percent of minimum wage, may be entitled to a $3,000 credit for targeted employees or $1,500 credit for all non-targeted employees. Both credits may be taken for up to five consecutive years, beginning with the first tax year in which Empire Zone wages are paid. An additional $500 credit is available in investment zones for jobs paying $40,000 or greater.

Targeted Employee
A targeted employee is a New York State resident who receives Empire Zone wages and who is eligible under the federal Work Opportunity Tax Credit “WOTC” program, (the WOTC program was designed to promote the hiring of individuals who qualify as a member of a target group while simultaneously providing a federal tax credit to employers who hire these individuals) or is eligible for benefits under the Workforce Investment Act as a dislocated worker or a low-income individual, or has received public assistance benefits anytime within the previous two years (e.g. cash payments including Temporary Assistance to Needy Families (TANF), Safety Net, Medicaid, Food Stamps), or has income below the United States Commerce Department's established poverty level, or is a member of a family whose income is below poverty level or is an honorably discharged veteran from any branch of the United States Armed Forces.

Based on the number of jobs created, the company's assets in the Zone and income taxes owed by the company, Qualified Empire Zones Enterprises (QEZE) are eligible to receive the following tax credits and exemptions:

QEZE Sales Tax Exemptions: 

Qualified Empire Zone Enterprises (QEZEs) are granted a 10-year exemption from State sales tax on purchases of goods and services (including utility services) used predominantly in an Empire Zone.

QEZE Credit for Real Property Taxes: 

Qualified Empire Zone Enterprises are allowed a refundable credit against business or income tax equal to a percentage of real property taxes paid in the zone (effective for taxable years beginning on or after January 1, 2001).

QEZE Tax Reduction Credit:

Qualified Empire Zone Enterprises are allowed a credit against business or income tax equal to a percentage of taxes attributable to the zone enterprise (effective taxable years beginning on or after January 1, 2001).

EZ Wage Tax Credit: 

This credit is available for up to five consecutive years for companies hiring full-time employees in newly created jobs. For employees in special targeted groups, this credit equals $3,000 per year, with a credit of $1,500 per year effective January 1, 2001, for all other new hires.
EZ Investment Tax and Employment Incentive Credits: 

Businesses that create new jobs and make new investments in production, property and equipment may qualify for tax credits of up to 19% of the company's eligible investment.
New Business Refund: 

Businesses new to New York State are entitled to a 50% cash refund of unused EZ-WTC and ITC amounts. Other businesses may carry forward unused credits indefinitely.
Utility Rate Savings: 

Special reduced electric and gas rates may be available through investor-owned utilities in New York State. Businesses that locate or expand their operations in an EZ may receive significantly reduced rates.
Zone Capital Credit: 

A 25% tax credit against personal or corporate income taxes is available for contributing or purchasing shares in a zone capital corporation; or for a direct equity investment in a certified zone business; or for contributions to approved community development projects within an EZ. A Zone Capital Corporation is an entity incorporated for the purpose of raising funds through private and public grants, donations or investments, to be used in making investments in and loans to certified zone businesses to encourage the establishment or expansion of such businesses, thereby providing new job opportunities within an economic development zone.

Sales Tax Refund or Credit: 

Purchases of building materials to be used for commercial or industrial real property located in an EZ are eligible for a refund or credit of NYS sales taxes. A similar refund or credit of local sales tax may also be available from the locality.
Real Property Tax Abatement: 

EZs may offer tax abatements from an increased assessment, with the abatement value based on improvements to real property for up to 10 years. This holds true for up to seven years at 100%, decreasing over the last three years of the exemption. 

Technical Assistance: 


Each local zone office is staffed with professionals qualified to assist businesses locating or expanding in an EZ.


Businesses which receive Empire Zone benefits and fail to meet their job creation projection may have their certification revoked pursuant to Title 5 of the Official Compilation of the New York Codes, Rules and Regulations, Part 11.9 (5 NYCRR §11.9).
III.
Regionally Significant Projects

According to General Municipal Law § 957(d)(i), a regionally significant project means, (1) a manufacturer projecting the creation of fifty or more jobs, (2) an agri-business or high tech or biotech business making a capital investment of ten million dollars and creating twenty or more jobs, (3) a financial or insurance services or distribution center creating three hundred or more jobs, (4) a clean energy research and development enterprise shall be eligible as a regionally significant project as determined by the local zone administrative board and the commissioner, and (5) other projects may be considered by the zone designation board.


Because it is a state-wide program, a broad array of commercial activities were identified for inclusion as types of businesses from which a “regionally significant project” could be designated. However, it is critical that such designations, if they are to be made, focus strategically on those types of businesses that best advance the intentions and goals of the Empire Zones Program and not companies and types of commercial activities that already receive the bulk of the City’s economic development benefits. Thus, it is anticipated that designations of “regionally significant projects” will be directed at those types of businesses that are most likely to promote economic development which will benefit the people who were intended to be assisted through the creation of Empire Zones.


A manufacturer is defined as a taxpayer which during the taxable year is principally engaged in the production of goods by manufacturing, processing, assembling, refining, mining, extracting, farming, agriculture, horticulture, floriculture, viticulture, or commercial fishing or a business engaged in emerging technologies pursuant to section 3201-e of the Public Authorities Law.


A business wishing to become a regionally significant project (RSP) must apply to a local Zone Administrative Board (ZAB) for a resolution by which the ZAB finds that the proposed RSP will create the requisite number of jobs, that the proposed RSP’s operations are consistent with the Zone’s business plan, and that the company is within New York City but is outside the boundaries of a designated zone.  Upon receipt of the resolution from the ZAB, the business must then submit an application package to the New York State Empire State Development Corporation (ESDC) for a “determination of eligibility.”


If the project is deemed eligible by ESDC, there will be a formal application for designation of the proposed location as being within a Zone Administrative Board’s Empire Zone.


The New York City Council must pass a local law permitting the business to make the formal application for designation to ESDC.  If the proposed location is designated for a company, the company must complete the EZ-1 Application of Joint Certification as an Empire Zone Enterprise.

IV.
Epic Pharma LLC 

In July 2008, Epic Pharma LLC (Epic Pharma), a pharmaceutical manufacturing company, purchased, through its subsidiary, Epic Holding Company, an existing pharmaceutical manufacturing facility from Sandoz, Inc. (Sandoz), an international pharmaceutical manufacturing company, that was located at 227-15 North Conduit Avenue in Laurelton, Queens. Epic Pharma continued operations at that facility as a contract manufacturer for Sandoz. In August 2008, the Empire State Development Corporation (ESDC) awarded Epic Pharma a $300,000 capital grant to assist in purchasing new equipment as part of its takeover of the Sandoz plant.

Subsequent to its purchase of the manufacturing facility, Epic Pharma submitted an application to ESDC seeking designation as a “regionally significant project” under the State’s Empire Zone Program.  In its application, Epic Pharma stated that it intended to expand the product line beyond what it was manufacturing for Sandoz and in response to questions posed by Council staff, that its growth profile “could be slowed significantly without Empire Zone benefits by inhibiting Epic Pharma from competing in the drug manufacturing industry as a dependable supplier for Sandoz and from developing its own identity as a developer/manufacturer of new products.”

In its application, Epic Pharma also stated that in 2008 it had spent (or expected to spend by year’s end) $1.3 million in building improvements and equipment purchases and that it expected to purchase equipment in 2009 valued at $1,215,000, in 2010 valued at $940,000 and in 2011valued at $245,000.  The application also recited that at the time of its submission, Epic Pharma had 171 employees, 104 from Queens and 28 from other areas within New York City and that from 2009 through 2011, it intended to increase jobs by 21 (the application says 20 but the descriptions of the specific jobs and the number of each adds up to 21) in 2009, 18 in 2010 and 12 in 2011. Epic Pharma also said that it “hopes” to draw new employees from surrounding communities and that it is “committed to work with local job placement organizations such as, Rockaway Development and Revitalization Corporation, the Queens Workforce1 Career Center, the Queens Business Services Center and Greater Jamaica Development Corporation to assure that residents from the communities surrounding its facility are given notification of job openings and an equal opportunity to apply for and obtain job placements at Epic Pharma.”


As noted above, designation as a regionally significant project requires affiliation with an existing Empire Zone and the South Jamaica Empire Zone is the host Empire Zone for Epic Pharma.  A resolution approved on January 6, 2009 by the Zone Administrative Board (ZAB) of the South Jamaica Empire Zone, stated that it [ZAB] had reviewed the operations and plans of Epic Pharma, LLC “…and have concluded that it meets all of the requirements for the Program and that the expansion and increased employment at Epic Pharma LLC would be “in the best interest of South Jamaica and the local community.”
 (A copy of that Resolution is annexed as Exhibit A). 


By letter to the City’s Department of Small Business Services dated April 30, 2009, ESDC made a preliminary determination that “…this project meets the eligibility requirements as a regionally significant project pursuant to §957(d) of the general municipal law and is eligible for inclusion within the South Jamaica Empire Zone in an area that is outside of the distinct and separate contiguous areas as identified and approved by the Empire Zone Designation Board.” That letter established a schedule for new net job creation that Epic Pharma must meet in order to maintain eligibility to receive benefits:

· By year end 2009

16 full-time equivalent positions

· By year end 2010

34  full-time equivalent positions

· By year end 2011

50 full-time equivalent positions

V.
Revisions to Int. No. 1014
As introduced, Int. No. 1014 added a new section 22-719 to Chapter 7 of Title 22 of the Administrative Code. However, subsequent to its introduction, a new section 22-719 was enacted, necessitating amending Int. No. 1014 to add a new section 22-720 to Chapter 7 of Title 22 instead of section 22-719. 
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�Information available at � HYPERLINK "http://www.tax.state.ny.us/sbc/qeze.htm" ��http://www.tax.state.ny.us/sbc/qeze.htm� Accessed June 24, 2009. 


� 5 NYCRR 10.2(n).


� Tax Law §14(k)(1).


� South Jamaica Empire Zone Administrative Board Resolution Relating to Epic Pharma LLC dated January 6, 2009.


� ESDC letter dated April 30, 2009 to Robert W. Walsh, Chair NYC Empire Zone Administrative Board, April 30, 2009 (Annexed as Exhibit B).
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