




















































































































































































































 

 

February 10, 2020 

The Council of The City of New York  

Committee on Immigration 

Hearing on Resolution 1173 

 

Testimony from Make the Road New York 

 

Thank you to the Committee on Immigration for holding this hearing today. Make the Road New 

York is a non-profit community-based membership organization with more than 23,000 low-

income members dedicated to building the power of immigrant and working-class communities 

of color to achieve dignity and justice through organizing, policy innovation, transformative 

education, and survival services. We operate five community centers in New York, in Bushwick; 

Jackson Heights; and Port Richmond, Staten Island as well as in Long Island and Westchester 

County. In these offices, our legal department represents thousands of immigrants each year 

including clients applying for asylum affirmatively and defensively.  

 

Countless New Yorkers including Make the Road New York members and clients have had their 

cases disrupted and their lives put at risk by Attorney General Jeff Session’s reckless and 

unlawful decision in Matter of A-B-. This decision disrupted a long line of case precedence by 

career judges and undermines the claims of those fleeing horrific sexual and domestic violence 

and violence from gangs in their home countries. 

 

Many of Make the Road New York’s asylum clients are from Mexico and the Northern Triangle 

(El Salvador, Guatemala and Honduras) and many have escaped sexual, domestic or gang-based 

violence for which they could not find protection and safety in their own country. Without this 

protection, they face certain physical injury or death if they are deported from the United States.  

 

One of our clients, who we will call Sandra, suffered from repeated  acts of domestic violence at 

the hands of her husband in Guatemala. When Sandra finally gained the courage to leave her 

abuser, she had nowhere to turn. Even though she filed a complaint, the Guatemalan police failed 

to take any action to protect her or even to investigate her claim. Right around June of 2018, as 

the Attorney General issued the Matter of A-B- decision, Sandra’s worst fears came true when 

her husband came to her home, held a gun to her head and threatened to kill her and burn her 

house down with her children and mother inside. Since Sandra could not find safety in her own 

community and her own country, she fled that very night with her young children, ranging in age 



 

 

from four to twelve years old.  

 

Sandra’s asylum application remains pending but the Attorney General’s decision in Matter of A-

B- puts her at risk of losing her asylum case and being deported to Guatemala. If her case was 

decided before June of 2018, she would have likely won and not have to live with the constant 

fear that she will be sent back to Guatemala where she believes her estranged husband will carry 

out his threats.  

 

Matter of A-B- is a reckless, politically motivated and poorly reasoned decision that rewrites 

long-standing legal precedent. This decision is part of a larger systematic dismantling of our 

asylum system that puts hundreds of thousands of asylum seekers at risk. Between the multiple 

travel bans, the Remain in Mexico policy, sending asylum seekers to Guatemala, and other 

harmful decisions issued by the Attorney General, the attack on asylum seekers is part of this 

federal administration’s racist immigration policies.  

 

On behalf of Sandra, and all of our Make the Road New York members, we thank 

Councilmember Carlos Menchaca for his leadership and urge the City Council of New York to 

pass Resolution 1173.  
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February 12, 2020 

 

New York City Council 

Committee on Immigration 

250 Broadway 

New York, New York 10007 

 

Re: Resolution 1173-2019 

 

Members of the Committee: 

 

ES1 first encountered the abusive partner in the Northern Triangle, their area of origin. After 

conceiving their second child, ES’ abuser became physically, emotionally, and sexually abusive. 

A week after the birth of their second child, the abuser brutally raped ES in front of both 

children, causing extreme blood loss and injury. Sadly, this was not uncommon. Throughout the 

relationship, ES was brutally raped, victimized, and dehumanized. When the abuser returned 

from work, the abuser would inspect ES’ genitals to ensure ES had not been with anyone else. 

As time went on, the violence against ES escalated further. ES was beaten with a belt; 

experienced a sprained wrist from a vicious arm twisting; attacked with a knife resulting in a 

severed finger; and stabbed almost clear through the foot with a screwdriver. 

 

The Domestic Violence Project of the Urban Justice Center (heretofore “DVP”) submits this 

written testimony in support of Resolution 1173-2019.  DVP supports the amicus brief submitted 

by the District of Columbia2  calling on the U.S. Court of Appeals for the D.C. Circuit to 

                                                           
1 In order to protect a survivor’s identity, pseudonyms will be used throughout. 
2 The amicus brief was joined by the States of California, Colorado, Connecticut, Delaware, Hawaii, Illinois, Maine, 
Maryland, Massachusetts, Michigan, Minnesota, Nevada, New Jersey, New York, Oregon, Pennsylvania, Rhode 
Island, Vermont, Virginia and Washington. 
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maintain the availability of asylum-related protections for individuals and families with a well-

founded fear of persecution due to domestic or gang-related violence.  

 

At DVP, we consider domestic violence in any type of intimate partner relationship, regardless 

of gender identity, sexual orientation, religion, immigration or other status to be a human rights 

violation. Since our founding in 2003, our project has provided legal advocacy, direct legal 

representation, case management, financial empowerment, safety planning, and crisis counseling 

to survivors of domestic violence. Our efforts have proved successful: we are able to reach 

approximately 1,100 survivors a year, of whom approximately 60% are immigrants. 

 

In the course of our work with non-citizen survivors of domestic violence, we frequently 

encounter clients who have experienced brutal domestic and familial violence in their home 

countries. These clients often come from countries where the police and government do not 

protect victims of domestic or familial violence, and where the act of reporting the violence to a 

government agency only places the victim at a greater risk. They flee their homes and their loved 

ones to come to the United States because they have no other option for survival. They hope that 

in the United States, they will receive asylum and protection from the violence, often for the first 

times in their lives.  Their journeys are perilous, and many face additional abuses and violence 

along the way.  On their journey to safety, some are stopped by Customs and Border Protection, 

locked up in detention facilities, separated from their children and forced into this confusing and 

prejudicial immigration system.  Those victims who have already filed or expect to file an 

asylum application, whether affirmatively or defensively, will have their cases undermined by 

the Attorney General’s decisions in Matter of A-B- and Matter of L-E-A-.3 

 

                                                           
3 Although Resolution 1173-2019 is focused upon the pernicious effects of Matter of A-B-, we note that another 

decision issued by the Attorney General, Matter of L-E-A-, has also wrought havoc on the asylum claims of vulnerable 

survivors of family- and gang-based violence. Matter of L-E-A- purports to limit family-based particular social groups. 

Although the decision does not fundamentally change existing law vis-à-vis family-based PSGs, it has been used 

extensively by immigration adjudicators to deny legitimate asylum claims. 
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At DVP, we have seen firsthand the devastating effects of Matter of A-B and Matter of L-E-A.  

ES, the victim highlighted at the beginning of this testimony along with two other matters 

highlighted below, provide a representative snapshot of the way in which these decisions have 

prevented vulnerable survivors of violence from obtaining safety in the United States.  

 

In the Northern Triangle, ES is part of a racial minority group where police protection is often 

difficult to come by. The police do not monitor villages where this group lives and the closest 

town with a police station is a 6- to 8-hour bus ride away. Additionally, police in ES’ country do 

not take domestic violence seriously and, therefore, would fail in protecting ES. After suffering 

years of brutalization by the abuser, a local gang murdered ES’ abuser.  Unfortunately, this gang 

turned its attention to ES.  They made terrifying phone calls threatening to kill ES and the 

children if ES did not pay a debt owed by the abuser. ES took their oldest child and fled to the 

United States, hoping to escape the threat of violence by the gang members and the memories of 

brutal assaults experienced.  

 

ES and child were stopped at the border trying to enter the United States and were held in 

detention for a week. They entered the country approximately a week after the Executive Office 

for Immigration Review (EOIR) issued a memo announcing a new policy expediting the 

adjudication of Family Unit (“FAMU”) cases. This new policy dictated that cases, like ES’, 

where parents/guardians were apprehended together with their children were to be completed 

within one year.  This policy compromises due process and overwhelms immigration judges, 

whose dockets were already unwieldy due to administrative policies limiting judges’ ability to 

close or terminate cases. ES and child were classified as “FAMU,” putting them at a 

disadvantage before they even had their first master calendar hearing. At ES’ individual hearing, 

the Immigration Judge denied ES’ asylum claim. In the judge’s decision, they specifically 

mentioned that ES’ particular social groups, based on domestic violence, were not meaningfully 

distinguishable in light of Matter of A-B-, and that any family-based particular social groups 

were foreclosed by Matter of L-E-A-.  In actuality, Matter of L-E-A- explicitly does not entirely 
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foreclose family-based PSGs, but adjudicators have chosen to ignore that fact.  If ES’ appeal is 

denied, ES will face deportation to a country where a viable threat of gang violence and potential 

death exists.  

 

Unfortunately, ES’ experience is not unique.  In another asylum matter, DVP represented a 

young person from the Northern Triangle (“SG”).  SG experienced familial violence perpetrated 

by the father in addition to threats and violence by local gang members. At only twelve years of 

age, a gang member assaulted SG.   This attack led SG to flee and seek safety and protection in 

the United States.  SG’s parents had already relocated to the United States and SG was reunited 

with them.  Although SG escaped further gang violence, SG (and SG’s mother) did not escape 

ongoing violence by the father. In 2015, SG filed for asylum; however, SG’s attorney failed to 

elucidate the family violence-related claims or develop fully the gang-related claims.  As a result, 

SG’s case was referred from the asylum office to immigration court.  Following a particularly 

serious attack by SG’s father, SG called for police assistance.  Ultimately, the abusive father was 

deported.  SG’s father blames SG for his deportation, increasing the risk that SG would face 

severe violence or death if forced to return to the home country. 

 

Because of the ballooning backlog of cases in immigration court, SG’s individual hearing was 

scheduled for January 2020.  This delay resulted in SG’s case being significantly undermined by 

Matter of A-B- and Matter of L-E-A-.  The immigration judge felt the case was weak with no 

nexus between the violence SG experienced and SG’s membership in a family-based particular 

social group. Rather than conduct the hearing, the judge suggested adjourning the case and wait 

for adjudication of the petition for Special Immigrant Juvenile Status (SIJS).  SG was pressured 

to accept the continuance.  If SG chose to proceed with the hearing, the judge indicated that a 

denial of asylum would result in the issuance of removal order and refusal of a continuance. 

Terrified of a removal order, SG agreed to the continuance. While this outcome may not appear 

as dire as others, it does make clear the judge felt emboldened to pressure SG to accept the 

continuance because of the decisions reached by Attorney General Sessions.  
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The effects of the Attorney General’s decisions are far reaching.  Many non-citizen New Yorkers 

filed for asylum prior to Matter of A-B- and Matter of L-E-A- .  These individuals are awaiting 

asylum interviews and individual hearings in a climate of hostility and new obstacles.   

 

In 2017, YO, a DVP client from the Northern Triangle, filed a domestic violence based asylum 

claim.  YO will face significant obstacles at their individual hearing in 2022.  YO’s abuser 

inflicted severe physical and sexual violence upon YO.  In the most severe instance of abuse, 

YO’s abuser threw YO down the stairs, causing significant brain trauma. YO was in a coma, and 

remained in the hospital for over a month. Although YO survived, the yearlong recovery was 

arduous and the effects are still felt today.  As of this writing, YO suffers migraines, dizziness, 

and extreme mood swings all caused by the attack.  

 

After the assault, YO’s abuser was deported back to the Northern Triangle where they have    

proceeded to stalk and threaten YO’s sibling, who bears a resemblance to YO.  Understandably, 

YO fears returning to a country where the abuser may cause serious physical injury or death. YO 

will unlikely be able to seek protection from the police or government because domestic violence 

is not an issue taken seriously in the home country.  In 2017, when we filed YO’s asylum 

application, we were confident in the merits of the asylum claim.  Now, post Matter of A-B-, and 

in light of ongoing attacks on asylum, we fear YO will be wrongfully barred from a form of 

relief they are clearly eligible for, and, instead face removal and certain violence in the home 

country.  

 

While Matter of A-B- and Matter of L-E-A- themselves are problematic decisions that are counter 

to law, the root of the problem is the power of the Attorney General to certify cases to 

themselves and issue decisions that align with their or the administration’s beliefs and policies, 

regardless of whether those decisions contradict decades of established caselaw.  The role of 

Immigration Judges and members of the Board of Immigration Appeals (BIA) in shaping 
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immigration law is compromised when the finality of their decisions is left up to the whims of 

whoever the Attorney General in office may be.  In order for us to be effective practitioners and 

advocates for our vulnerable clients, we need to be able to rely upon the decisions made by IJs 

and the BIA. We therefore ask the Committee to adopt Resolution 1173-2019 and stand in 

solidarity with the practitioners and non-citizen New Yorkers affected by the Attorney General’s 

biased decisions in Matter of A-B- and Matter of L-E-A. 

 

We urge Congress to enact laws that address the issues created by Matter of A-B- and Matter of 

L-E-A-. In order to restore justice and fairness to our asylum system and prevent further drastic 

changes in asylum law from being enacted through decisions issued via an Attorney General’s 

self-certification authority, we recommend that Congress enact statutory changes to end the 

practice entirely. The self-certification power is alleged to give the Attorney General the power 

of agency head review, to ensure consistency in the decisions reached and policy created. In 

reality, it is part of a system that prevents the Immigration Court from being a neutral and 

independent arbiter, and turns it into a tool to be used to further the policy goals of the executive 

branch. It has been used to overturn years of consistent decisions regarding the eligibility of 

certain asylum-seekers. This has certainly been the case with the Attorney General’s decisions in 

Matter of A-B- and Matter of L-E-A-. Countless asylum applicants who applied relying on years 

of caselaw recognizing particular social groups arising from domestic violence and family 

relationships are now in danger once again.  There is a real possibility their cases will be denied 

and, therefore, once again these victims will be exposed to their abusers and the domestic 

violence. Those who are currently fleeing persecution in their home countries are similarly likely 

to have their cases denied and be removed to certain harm or death in their home countries. For 

those coming as a “family unit” as defined by EOIR, that return could be within a year of their 

escape from danger. Many of these asylum-seekers come from the Northern Triangle region of 

Guatemala, El Salvador, and Honduras, an area that President Trump has consistently targeted in 

his attacks on immigrants and asylum-seekers. It is therefore no surprise that the Attorney 
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General’s decisions, in conjunction with other policy changes promulgated by EOIR, have 

particularly harmed asylum-seekers from the Northern Triangle and their families. 

 

In closing, we appreciate the City Council’s continued work in fighting for the rights, safety, and 

security of immigrant New Yorkers. We look forward to continuing to work with you to 

advocate for vital policy changes that will protect immigrant survivors of domestic and familial 

violence. 
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Statement by the Center for Gender & Refugee Studies 

February 10, 2020 
 

The Center for Gender & Refugee Studies (CGRS) welcomes the opportunity to submit written 
testimony for this important hearing on the dismantling of the U.S. asylum system and the impact 
on immigrant New Yorkers, and on City Council Resolution No. 1173, sponsored by Council Member 
Carlos Menchaca.1 
 
CGRS was founded in 1999 by Professor Karen Musalo following her groundbreaking legal victory in 
Matter of Kasinga2 to meet the needs of asylum seekers fleeing gender-based violence. CGRS is an 
internationally respected resource for asylum, renowned for our knowledge of the law and ability to 
combine sophisticated legal strategies with policy advocacy and human rights interventions to 
protect the fundamental rights of refugee women, children, LGBTQ individuals, and others. We take 
the lead on emerging issues, participate as counsel or amicus curiae in strategic impact litigation,3 
maintain an extensive library of litigation support materials, host an unsurpassed database of 
asylum records and decisions, and work in coalition with immigrant, refugee, LGBTQ, children’s, and 
women’s rights networks. We also engage in international human rights work to address the 
underlying causes of forced migration that produce refugees – namely, violence and persecution 
committed with impunity when governments fail to protect their citizens. 
 
As a critical part of our mission, CGRS serves as a resource to decision makers to promote laws and 
public policies that recognize the legitimate asylum claims of those fleeing persecution, with a 
special focus on women, children, and LGBTQ refugees. Our goal is to create a framework of law 
and policy that responds to the rights of these groups and aligns with international human rights 
norms. 
 

 
1 Res. No. 1173, in support of the amicus brief submitted by the District of Columbia and the States of California, 
Colorado, Connecticut, Delaware, Hawaii, Illinois, Maine, Maryland, Massachusetts, Michigan, Minnesota, Nevada, 
New Jersey, New York, Oregon, Pennsylvania, Rhode Island, Vermont, Virginia, and Washington, calling on the U.S. 
Court of Appeals for the D.C. Circuit to maintain the availability of asylum-related protections for individuals and 
families with a well-founded fear of persecution due to domestic or gang-related violence. 
2 Matter of Kasinga, 21 I&N Dec. 357 (BIA 1996). 
3 See, e.g., Matter of A-B, 27 I&N Dec. 316 (A.G. 2018); Grace v. Barr, 344 F.Supp.3d 96 (D.D.C. Dec. 18, 2018), 
appeal docketed, No. 19-5013 (D.C. Cir. Jan. 30, 2019); Innovation Law Lab v. McAleenan, 924 F.3d 503 (9th Cir. 
2019); Damus v. Nielsen, No. 18-578, 313 F.Supp.3d 317 (D.D.C. Jul. 2, 2018); U.T. v. Barr, No. 1:20-cv-00116-EGS 
(D.D.C.). 
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THE TRUMP ADMINISTRATION’S MYRIAD ATTACKS ON THE U.S. ASYLUM SYSTEM 
 
Over the past three years, we have witnessed an unprecedented assault on the right to seek asylum 
in the United States. The Trump Administration’s radical anti-asylum policies have severely 
undermined protections for survivors of gender-based violence, children, and families seeking 
refuge in this country. Our statement will briefly highlight a few of the Administration’s most 
significant efforts to gut access to asylum protection. 
 

I. CHANGING THE REFUGEE DEFINITION: MATTER OF A-B- AND MATTER OF L-E-A- 
 
U.S. regulations authorize the Attorney General to refer individual asylum cases to themself to bring 
clarity and conformity to the law.4 However, in cases known as Matter of A-B- (A.G. 2018) and 
Matter of L-E-A- (A.G. 2019), the Trump Administration has taken advantage of this power to issue 
nationally binding decisions that have had the opposite effect. The A-B- and L-E-A- decisions reverse 
decades of established asylum law in order to accomplish the Administration’s impermissible goal 
of deterring asylum seekers and expediting their deportation. These decisions have also injected 
confusion into the system, leading to inconsistent and arbitrary decision-making. 
 
MATTER OF A-B-: SLAMMING THE DOOR ON DOMESTIC VIOLENCE SURVIVORS 
 
In 2018, then-Attorney General Jeff Sessions exercised what was formerly a rarely used power of his 
office to self-certify an approved asylum appeal in Matter of A-B-. In doing so, he unraveled decades 
of legal precedent protecting women from domestic violence.5 CGRS’s client, Ms. A.B., had credibly 
testified that she endured 15 years of abuse by her husband, including beatings, rapes, and specific, 
detailed threats on her life. She had fled to different parts of El Salvador, divorced her husband, and 
twice taken out restraining orders against him. Yet her husband continued to track her down, abuse 
her, and threaten to kill her without consequence.  
 
While the immigration judge denied her claim, the Board of Immigration Appeals (BIA or Board) 
found that protection was warranted based on established legal precedent and the horrific violence 
Ms. A.B. had endured in her home country. In June 2018, Sessions reversed the BIA’s grant of 
asylum to Ms. A.B. and vacated the previously controlling Board precedent decision in Matter of A-
R-C-G- (BIA 2014), which had affirmed that domestic violence may serve as a basis for asylum. In his 
decision, Sessions made the broad, sweeping pronouncement that “generally,” claims involving 
domestic violence or gang brutality perpetrated by nongovernmental actors would no longer qualify 
for asylum. 
 
Matter of A-B- Found Unlawful as Applied to Credible Fear Screenings  
 
In December 2018, the U.S. District Court for the District of Columbia granted a nationwide 
injunction, requested by CGRS and co-counsel, which blocked the application of the legal standards 

 
4 8 C.F.R. §§ 1003.1(h)(1)(i) (referral authority); 1003.1(g) (precedent decision designation).  
5 See, e.g., Blaine Bookey, Gender-based Asylum Post-Matter of A-R-C-G-: Evolving Standards of the Law, 1 
SOUTHWESTERN J. INT’L L. 22 (2016); Karen Musalo, Personal Violence, Public Matter: Evolving Standards in 
Gender-Based Asylum Law, HARVARD INT’L REV. (2014).  
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articulated in Matter of A-B- in credible fear proceedings, the initial screening process for asylum 
seekers in expedited removal. In Grace v. Whitaker,6 the court found Matter of A-B-’s standards to 
be inconsistent with existing legal precedents and Congressional intent behind the enactment of 
the Refugee Act of 1980, which was to bring the United States into compliance with its international 
treaty obligations. The injunction remains in effect, prohibiting asylum officers and immigration 
judges from using the Matter of A-B- standards in the credible fear process. The government has 
appealed this decision, and the case remains pending at the D.C. Circuit Court of Appeals.  
 
Matter of A-B- Has Resulted Too Often in a Categorical Prejudgment of Asylum Claims 
 
While the use of Sessions’ Matter of A-B- ruling is currently enjoined in credible fear proceedings, 
both the Department of Homeland Security (DHS) in its training of asylum officers and the 
Department of Justice in its guidance to immigration judges and the BIA have instructed that Matter 
of A-B- must be used in adjudicating asylum claims on their merits. This has led to widely disparate 
outcomes.7 Many adjudicators are summarily and categorically foreclosing protection in cases as a 
“matter of law” because they involve domestic violence, “instead of considering individual facts and 
fair application of law to those individual facts.”8  
 
Immigration judges have been reported:9  
 

• Pretermitting or threatening to pretermit cases based on the case “type”; 

• Discouraging respondents from requesting relief; 

• Successfully convincing asylum seekers that their claims will inevitably fail, so it is in their 
best interest to give up without looking for an attorney and instead take voluntary 
departure orders; and 

• Issuing removal orders without holding merits hearings. 
 

This prejudgment and lack of individualized determination has led to a complete failure of due 
process for asylum seekers, who are being deprived the opportunity to fully and fairly litigate their 
claims. Central American asylum seekers, many of whom are fleeing domestic violence and gang 
brutality, have faced particularly heightened obstacles to protection post-Matter of A-B-. In fact, in 
the year following Matter of A-B-, asylum grant rates for individuals from El Salvador, Guatemala, 
and Honduras fell to an average of 15 percent, compared to a 24 percent grant rate in the year prior 
to the decision.10 The New York City Immigration Court experienced a particularly dramatic shift, 
with grant rates for Salvadoran, Guatemalan, and Honduran asylum seekers dropping nearly 15 

 
6 Grace v. Whitaker, 344 F. Supp. 3d 96 (D.D.C. 2018). 
7 See Kate Jastram and Sayoni Maitra, Matter of A-B- One Year Later: Winning Back Gender-Based Asylum Through 
Litigation and Legislation, 18 SANTA CLARA J. INT'L L. 48 (2020). 
8 See “The Attorney General’s Judges: How the U.S. Immigration Courts Became a Deportation Tool,” June 29, 2019 
available at https://www.splcenter.org/20190625/attorney-generals-judges-how-us-immigration-courts-became-
deportation-tool. 
9 Id. 
10 According to data from the Syracuse University Transactional Records Access Clearinghouse (TRAC) Asylum 
Decision tool, available at https://trac.syr.edu/phptools/immigration/asylum/. 

https://www.splcenter.org/20190625/attorney-generals-judges-how-us-immigration-courts-became-deportation-tool
https://www.splcenter.org/20190625/attorney-generals-judges-how-us-immigration-courts-became-deportation-tool
https://trac.syr.edu/phptools/immigration/asylum/
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percentage points.11 All other countries saw virtually no change in grant rates during that time 
frame. 
 
There is no doubt that this was the Trump Administration’s desired result. Former Attorney General 
Sessions’ goal was to deter asylum seekers from seeking refuge at the U.S. border, without regard 
for our country’s moral and legal obligations. In fact, the very same day that he announced the 
Matter of A-B- decision, Sessions lectured immigration judges on the virtues of the Administration’s 
shameful “zero tolerance” policy, which criminalized asylum seekers and tore thousands of children 
from the arms of their parents.12 
 
MATTER OF L-E-A-: TARGETING ASYLUM SEEKERS FLEEING FAMILY RELATED PERSECUTION 
 
Through his sweeping July 2019 ruling in Matter of L-E-A-, Attorney General William Barr attempted 
to impose a general rule denying protection to individuals fleeing persecution on account of family 
ties, a common basis for fear-of-gang claims raised by Central American asylum seekers.13 Asylum 
has been available to applicants who fear persecution based on their family membership since 
1985, when the BIA explicitly named kinship a valid characteristic of a particular social group in the 
seminal Matter of Acosta decision. Since then, every U.S. Court of Appeals that has addressed this 
issue has agreed with the BIA, with many of the courts finding that the family is in fact the 
“prototypical” or “quintessential” social group.14 Attorney General Barr’s blatant disregard of over 
three decades of unanimous precedent exposes the intent underlying his decision, which was to 
further erode asylum protections for families fleeing epidemic levels of violence in Central America. 
 
The Matter of L-E-A- ruling has put countless families and children with meritorious asylum claims 
at risk of deportation to life-threatening persecution. Just days after the decision was issued, an 
immigration judge relied on L-E-A- to deny asylum to a Salvadoran woman who was threatened by 
gang members who had kidnapped and severely beaten her brothers.15 Another immigration judge 
reportedly stated that in their view, after L-E-A- an asylum seeker would have to be in a family as 
well known as the Kennedys to be granted protection on the basis of family-related persecution.    
 

II. DRACONIAN SOUTHERN BORDER POLICIES 
 

While substantive attacks limiting (or narrowing) the refugee definition in cases such as Matter of 
A-B- and Matter of L-E-A- continue to pose significant obstacles to those in U.S. asylum proceedings, 
the Trump Administration has also imposed draconian policies that prevent individuals from even 
applying for protection in the United States. These policies have trapped tens of thousands of 

 
11 See “Here’s Why the Rejection Rate for Asylum Seekers Has Exploded in America’s Largest Immigration Court in 
NYC,” December 2, 2019 available at https://www.thedailybeast.com/heres-why-the-rejection-rate-for-asylum-
seekers-has-exploded-in-americas-largest-immigration-court-in-nyc?ref=scroll. 
12 See https://www.justice.gov/opa/speech/attorney-general-sessions-delivers-remarks-largest-class-immigration-
judges-history. 
13 Matter of LE-A-, 27 I. & N. Dec. 581 (A.G. 2019). 
14 See, e.g., Bernal-Rendon v. Gonzales, 419 F.3d 877, 881 (8th Cir. 2005); Hernandez-Avalos v. Lynch, 784 F.3d 944, 
949 (4th Cir. 2015); Rios v. Lynch, 807 F.3d 1123, 1128 (9th Cir. 2015); Gonzalez Ruano v. Barr, 922 F.3d 346, 353 
(7th Cir. 2019). 
15 Case on file with CGRS, CGRS Case No. 34097 (IJ Dec. Aug. 5, 2019). 

https://www.thedailybeast.com/heres-why-the-rejection-rate-for-asylum-seekers-has-exploded-in-americas-largest-immigration-court-in-nyc?ref=scroll
https://www.thedailybeast.com/heres-why-the-rejection-rate-for-asylum-seekers-has-exploded-in-americas-largest-immigration-court-in-nyc?ref=scroll
https://www.justice.gov/opa/speech/attorney-general-sessions-delivers-remarks-largest-class-immigration-judges-history
https://www.justice.gov/opa/speech/attorney-general-sessions-delivers-remarks-largest-class-immigration-judges-history
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asylum seekers in Mexico and Central America, where they face grave dangers, and have sown 
chaos and confusion at our southern border. Below we discuss the current status of the most 
significant of these policies. 
 
ASYLUM BAN 1.0 (ENTRY BAN) 
 
In November 2018, the Trump Administration sought via proclamation to ban individuals who did 
not enter the United States through an official port of entry (POE) from applying for asylum. While 
the proclamation would still permit them to pursue withholding of removal and relief under the 
Convention Against Torture (CAT), these forms of humanitarian protection are much more difficult 
to obtain and confer far fewer benefits than asylum. In East Bay Sanctuary Covenant v. Trump, the 
U.S. District Court for the Northern District of California issued a temporary restraining order, the 
Ninth Circuit denied the government’s emergency motion for a stay pending appeal, and the 
Supreme Court similarly declined to grant a stay.16 Thus, the ban is not currently in effect. This 
policy was also successfully challenged in O.A. et al. v. Trump. 
 
MIGRANT PROTECTION PROTOCOLS 
 
In January 2019 the Trump Administration commenced implementation of its Migrant Protection 
Protocols (MPP), also known as the “Remain in Mexico” policy. Under MPP, the U.S. government 
returns asylum seekers arriving at the southern border without documents to wait in Mexico for the 
duration of their immigration proceedings. While limited exceptions purportedly exist for 
individuals who fear danger in Mexico, unaccompanied children, pregnant women, and people with 
serious medical issues, the Administration has returned many such individuals to Mexico. To date, 
the Trump Administration has forcibly returned nearly 60,000 asylum seekers, including over 16,000 
children and infants. At least 26,000 asylum seekers have been sent to the cities of Nuevo Laredo 
and Matamoros in the notoriously dangerous state of Tamaulipas, which the U.S. State Department 
has assigned the same “Category 4” travel advisory level reserved for war zones. Human Rights First 
has documented at least 816 public reports of murder, torture, rape, kidnapping, and other violent 
attacks against asylum seekers and migrants returned under MPP, a figure that represents only the 
tip of the iceberg.17 
 
In Innovation Law Lab v. McAleenan, a legal challenge brought by CGRS, the ACLU, and the Southern 
Poverty Law Center, the U.S. District Court for the Northern District of California preliminarily 
enjoined MPP in April 2019.18 However, the Ninth Circuit stayed the preliminary injunction pending 
the government’s appeal, allowing the policy to continue.19 The Ninth Circuit heard oral arguments 
in October 2019 and the case remains pending. 
 

 
16 East Bay Sanctuary Covenant v. Trump, 349 F. Supp. 3d 838, 864 (N.D. Cal. 2018). 
17 See “A Year of Horrors: The Trump Administration’s Illegal Returns of Asylum Seekers to Danger in Mexico,” 
January 22, 2020 available at https://www.humanrightsfirst.org/resource/year-horrors-trump-administration-s-
illegal-returns-asylum-seekers-danger-mexico.  
18 Innovation Law Lab v. Nielsen, 366 F. Supp. 3d 1110 (N.D. Cal. 2019). 
19 Innovation Law Lab v. Nielsen, No. 19-15716 (9th Cir. April 12, 2019). 

https://www.humanrightsfirst.org/resource/year-horrors-trump-administration-s-illegal-returns-asylum-seekers-danger-mexico
https://www.humanrightsfirst.org/resource/year-horrors-trump-administration-s-illegal-returns-asylum-seekers-danger-mexico
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ASYLUM BAN 2.0 (TRANSIT BAN) 
 
Through the Transit Ban, also known as the “Third Country Transit Rule,” the Trump Administration 
is seeking to categorically deny asylum to all non-Mexican nationals entering the United States at 
the southern border, leaving them with only the opportunity to pursue withholding of removal and 
CAT protection. The rule, effective July 16, 2019, bars asylum for any individual who has passed 
through a third country that has ratified the major refugee protection treaties en route to the 
southern border unless they (a) applied for protection from persecution or torture in a third 
country and received a final judgment denying such protection; or (b) meet the definition of a 
“victi[m] of a severe form of trafficking” under 8 C.F.R. § 214.11. This rule is currently in effect 
nationwide after the United States Supreme Court granted a stay of the preliminary injunction 
issued in the lawsuit East Bay Sanctuary Covenant v. Barr.20 The government’s appeal of the 
preliminary injunction is pending in the Ninth Circuit. 
 
The Transit Ban has also been challenged with respect to asylum seekers turned back, or 
“metered,” at POEs.21 In Al Otro Lado v. Wolf, the District Court for the Southern District of 
California preliminarily enjoined the application of the Transit Ban to asylum seekers who were 
unlawfully prevented from accessing the U.S. asylum process because they had been subjected to 
metering before the Transit Ban went into effect.22 The preliminary injunction prohibited the 
government  from applying the Transit Ban to members of the provisional class of “all non-Mexican 
asylum seekers who were unable to make a direct asylum claim at a U.S. POE before July 16, 2019 
because of the U.S. Government’s metering policy, and who continue to seek access to the U.S. 
asylum process.” On December 20, 2019, after the government appealed the decision, the Ninth 
Circuit granted an emergency temporary stay of the preliminary injunction.23 
 
ASYLUM COOPERATIVE AGREEMENTS 
 
In 2019 the Trump Administration signed so-called asylum cooperative agreements (ACAs) with El 
Salvador, Guatemala, and Honduras. The ACAs enable the U.S. government to “transfer” asylum 
seekers to these countries, rather than process their claims in the United States. U.S. law provides 
for such transfers pursuant to a “safe third country” agreement if the asylum seeker will actually be 
safe and have access to a full and fair asylum procedure in the country to which the United States is 
sending them. El Salvador, Guatemala, and Honduras utterly fail to meet these standards. All three 
countries lack the capacity to handle more than a minuscule number of asylum claims and are 
plagued with rampant gender- and gang-related violence that has forced thousands of their own 
citizens to seek asylum in the United States. 
 

 
20 Barr v. East Bay Sanctuary Covenant, No. 19A230, 588 U.S. __ (Sept. 11, 2019). 
21 “Metering” is the U.S. government’s practice of limiting the number of individuals who can request asylum at the 
border each day, forcing asylum seekers to put their names on a list and wait for weeks or even months just for the 
opportunity to initiate the asylum process. The Trump Administration has subjected thousands to this practice. In 
November 2019, there were approximately 21,398 asylum seekers on waitlists in 11 Mexican border cities. See 
“Metering Update,” November 2019 available at https://www.strausscenter.org/images/strauss/18-
19/MSI/MeteringUpdate_191107.pdf.  
22 Al Otro Lado v. McAleenan, No. 17-cv-02366-BAS-KSC (S.D. Cal. 2019) 
23 Al Otro Lado, Inc. v. Wolf, No. 19-56417 (9th Cir. Dec. 20, 2019). 

https://www.strausscenter.org/images/strauss/18-19/MSI/MeteringUpdate_191107.pdf
https://www.strausscenter.org/images/strauss/18-19/MSI/MeteringUpdate_191107.pdf
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The Administration rushed these unprecedented and unlawful changes through without the 
customary period for public comment. On November 19, 2019, the Administration promulgated an 
Interim Final Rule to provide for the immediate implementation of the ACAs. On November 20, the 
Administration published the Guatemala agreement in the Federal Register. The first transfer 
reportedly occurred on November 21, and to date, the Trump Administration has sent nearly 400 
asylum seekers to Guatemala, most of them women and children.24 
 
In U.T. v. Barr, CGRS, the ACLU, the National Immigrant Justice Center, and Human Rights First are 
challenging the Interim Final Rule, as well as agency guidance implementing the Guatemala ACA, in 
a lawsuit before the U.S. District Court for the District of Columbia.25 
 

III. CREATING EVEN MORE OBSTACLES TO PROTECTION 
 

The Trump Administration has used administrative rulemaking to further curtail access to asylum. 
Below we describe several rules proposed by the Trump Administration in the past six months 
which would erect new barriers to protection and cause significant financial hardship to asylum 
seekers. 
 
RESTRICTING ACCESS TO WORK AUTHORIZATION 
 
In the fall of 2019, DHS published two proposed rules that would make the employment 
authorization process for asylum seekers far lengthier and more burdensome. The first, published 
on September 9, would eliminate the 30-day deadline for U.S. Citizenship and Immigration Services 
(USCIS) to respond to an asylum seeker’s application for work authorization.26 The second rule was 
published on November 14 and, among other harmful provisions, would double the waiting period 
to apply for work authorization, making asylum seekers ineligible for a full year after filing their 
asylum application.27 This rule would also preclude from work authorization entirely asylum seekers 
who enter the country without inspection, and those who fail to apply for asylum within one year 
after entering the United States.  
 
Extending the time period before asylum seekers can lawfully work – or barring them from work 
authorization altogether – would exacerbate their already economically precarious and socially 
vulnerable situations. Asylum seekers are not entitled to most forms of government assistance and 
social welfare benefits and can support themselves and their families only by working. Denying 
them the opportunity to do so would put asylum seekers at greater risk of hunger, homelessness, 
and potentially abusive living situations, as well as trafficking and other coercive employment 
practices. CGRS has submitted comments expressing opposition to both rules, which violate U.S. 
law, as well as our country’s international legal obligations to refugees. 

 
24 See “Women and children make up majority of asylum-seekers sent to Guatemala under Trump deal,” February 
4, 2020 available at https://www.cbsnews.com/news/woman-and-children-make-up-majority-of-asylum-seekers-
sent-to-guatemala-under-trump-deal/.  
25 U.T. v. Barr, No. 1:20-cv-00116-EGS (D.D.C.). 
26 Removal of 30-Day Processing Provision for Asylum Applicant-Related Form I-765 Employment Authorization 
Applications (Sept. 9, 2019) DHS Docket No. USCIS-2018-0001. 
27 Asylum Application, Interview, and Employment Authorization for Applicants (November 14, 2019) DHS Docket 
No. USCIS-2019-0011-0001. 

https://www.cbsnews.com/news/woman-and-children-make-up-majority-of-asylum-seekers-sent-to-guatemala-under-trump-deal/
https://www.cbsnews.com/news/woman-and-children-make-up-majority-of-asylum-seekers-sent-to-guatemala-under-trump-deal/
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IMPOSING PROHIBITIVE APPLICATION FEES 
 
On November 14, 2019, DHS published another proposed rule which would significantly increase 
application and petition fees across the immigration spectrum.28 Among other fee hikes, the rule 
would impose a new $50 fee for affirmative asylum applications and increase the employment 
authorization application fee to $490. Only three other countries in the world – Australia, Fiji, and 
Iran – impose a fee for affirmative asylum applications, and even those countries provide fee 
waivers to those who cannot afford to pay it. A $50 application fee could be prohibitive for many of 
the most vulnerable asylum seekers. The $490 filing fee for work authorization applications would 
create an enormous obstacle for indigent asylum seekers as well, further delaying their ability to 
lawfully work and leaving many, particularly women and LGBTQ people, at risk of abuse and 
exploitation. CGRS has submitted comments expressing strong opposition to this rule as well. 
 
PROPOSING NEW BARS TO ASYLUM 
 
On December 19, 2019, DHS and the Department of Justice published yet another rule proposing 
seven new criminal bars to asylum eligibility.29 All seven bars run afoul of the United States’ legal 
obligations to refugees. Notably, the proposed rule would bar from asylum those who reenter the 
country without inspection after a previous deportation, in violation of both U.S. law and the 
Refugee Protocol, which prohibits countries from penalizing asylum seekers on account of their 
unlawful presence or entry in the country where they are seeking safe haven. This new bar is 
especially shameful given the patchwork of restrictive border policies described above, which have 
all but shut down access to the United States at official POEs, forcing desperate asylum seekers to 
find other means to enter the country. CGRS is also particularly concerned about a new bar 
proposed in the rule related to perpetrators of domestic violence, which in practice would put 
survivors of such violence at risk of being denied protection. The other five bars proposed implicate 
broad categories of criminal behavior and would undoubtedly result in the exclusion of refugees 
who have not committed particularly serious crimes. CGRS submitted comments expressing our 
opposition to this rule in January 2020. 
 

 
28 U.S. Citizenship and Immigration Services Fee Schedule and Changes to Certain Other Immigration Benefit 
Request Requirements (November 14, 2019) DHS Docket No. USCIS-2019-0010. 
29 Procedures for Asylum and Bars to Asylum Eligibility (December 19, 2019) EOIR Docket No. 18-0002, A.G. Order 
No. 4592-2019; RIN 1125-AA87, 1615-AC41. 


















