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I. INTRODUCTION 

On February 25, 2020, the Committee on Public Safety, chaired by Council Member Donovan Richards, and the Committee on the Justice Systems, chaired by Council Member Rory Lancman, will hold an oversight hearing to examine the policies that guide DNA collection and storage in New York City. Those expected to testify include representatives from the New York City Police Department (“NYPD”), the Office of the Chief Medical Examiner (“OCME”), advocates, and members of the public. 
II. DNA TESTING GENERALLY
Forensic DNA analysis involves running biological material such as blood, semen, saliva, or skin cells through a series of scientific processes that allow an analyst to see differences in the genetic code of the material. Forensic DNA labs have collectively agreed upon a set of genetic locations to test for these genetic differences, known as “alleles” [Ahh-leels], that are derived from an individual’s parents. Typically, analysts compare the alleles at each location on the DNA code generated from a piece of crime scene evidence - either a biological substance found at the scene or a swab of an item such as a gun - to the alleles from the DNA extracted from a suspect’s saliva to see if they match. While many individuals share the same alleles at a single location, the odds that DNA from two different people will show the same exact alleles decreases dramatically with each additional genetic location examined. Thus, a person’s unique combination of alleles at all tested locations make up the individual’s DNA “profile.” Currently, OCME tests 22 different genetic locations, and if two different samples show the same profile - meaning the alleles match at every location - the odds that they are from different individuals is in the sextillions.[footnoteRef:1] Even if the test results do not show alleles at all 22 locations, a match at most locations can still generate an extremely low likelihood that two DNA samples came from different people. Through this kind of statistical analysis, DNA can provide a powerful indication that a person’s DNA was at the scene of the crime.  [1:  That is more than a billion times a trillion, or a number with 23 zeroes. ] 

However, this testing cannot indicate when a person’s DNA was left at a location, or in some circumstances that the person was at the location at all. Historically, when DNA testing relied on the presence of blood, semen, or saliva, to generate sufficient genetic material to test, a match provided nearly unassailable evidence that an individual was involved in the crime. But over the course of the last decade, forensic scientists have developed powerful testing procedures that can detect increasingly small samples of DNA generated from skin cells. Humans are constantly shedding skin cells, and some research has shown that skin cells can be transferred through a third party onto an object that a person has never directly handled.[footnoteRef:2] Thus, a positive DNA match can at times be powerfully misleading. Examples of such third party transfer outside of a laboratory setting are virtually impossible to prove beyond any doubt, but there are examples of where such transfers have very likely occurred. In one case, in 2017, Terrell Gills was acquitted at trial of robbery charges stemming from the second in a string of three nearly identical robberies.[footnoteRef:3] His DNA profile matched the evidence swabbed from a screen at a Dunkin Donuts that the robber touched.[footnoteRef:4] However, another man had already pled guilty to two of the robberies, and Mr. Gills and the perpetrator appeared to be vastly different heights. One juror on the case stated that “as soon as they started with the surveillance video, I immediately looked at the guy in the video and Mr. Gills and said, ‘That is not him.’”[footnoteRef:5].  [2:  DNA transfer in forensic science: A Review, Roland A.H. van Oorschot, Forensic Science International Volume 38, January 2019. Secondary DNA Transfer: The Rarely Discussed Phenomenon That Can Place the Innocent (and the Dead) at a Crime Scene They’ve Never Been To, available at: criminallegalnews.org/news/2018/aug/15/secondary-dna-transfer-rarely-discussed-phenomenon-can-place-innocent-and-dead-crime-scene-theyve-never-been/]  [3:  Eli Rosenberg, Can DNA Evidence Be Too Convincing? An Acquitted Man Thinks So, The New York Times, May 16, 2017, available at https://www.nytimes.com/2017/05/16/nyregion/can-dna-evidence-be-too-convincing-an-acquitted-man-thinks-so.html]  [4:  Id.]  [5:  Id.] 

III. THE OFFICE OF CHIEF MEDICAL EXAMINER (OCME) DNA LAB 

The Office of the Chief Medical Examiner (“OCME”), established in 1918, operates the City's DNA laboratory, which is responsible for testing physical evidence from criminal cases in the City.[footnoteRef:6] OCME experts test tens of thousands of items of evidence in OCME laboratories.[footnoteRef:7] With approximately 600 employees working throughout the five boroughs, OCME constitutes the largest medical examiner's office in the United States and the largest public DNA laboratory in the world.[footnoteRef:8]  [6:  N.Y.C. CHARTER § 557.  See also NYC Office of the Chief Medical Examiner, “Authority and Responsibilities,” available at http://www.nyc.gov/html/ocme/html/about/authority.shtml. ]  [7:  NYC Office of Chief Medical Examiner, “About OCME,” available at http://www1.nyc.gov/site/ocme/about/about-ocme.page.]  [8:  Id.] 

OCME routinely tests various kinds of evidence samples received from NYPD crime scene investigators. Examples of evidence samples include clothing worn during the commission of a crime that are examined for blood or semen stains, material scraped from the scene of a crime, swabs taken from victims by trained hospital staff (i.e. “rape kits”), or swabs taken from various parts of a recovered firearm. If evidence contains sufficient biological material, the lab will produce a DNA profile[footnoteRef:9] [9:  It is also possible that the testing reveals the presence of DNA from more than one person. These samples are referred to as DNA mixtures, and OCME has utilized a number of approaches to ascertaining which genetic markers correspond to which individual that have been subject to various levels of controversy. However, the method of analyzing challenging DNA mixture samples is not a subject of this hearing. ] 

IV. LEGAL AUTHORITY FOR LOCAL SUSPECT DATABASES
OCME maintains a database containing DNA profiles collected from crime scenes and suspects. As of October 2019, this database included 82,473 DNA profiles created from evidence taken from a crime scene.[footnoteRef:10] However, it is not clear that the state law that authorizes the collection and storage of the DNA of individuals convicted of crimes also authorizes the collection of suspect DNA profiles.  [10:  Morrison, Aaron “Hundreds of Victims and Witness DNA profiles Removed From New York City Database” The Appeal November 26, 2019 available at https://theappeal.org/new-york-dna-database-victims-witnesses-removed/] 

The national DNA Identification Act authorized the creation of the Combined DNA Index System (“CODIS”), a nationwide database that allows crime labs to compare biological evidence collected from criminal investigations against DNA profiles stored in the database for the purpose of linking serial crimes together and identifying suspects.[footnoteRef:11] CODIS is a three-tiered national database of DNA evidence that combines local (“LDIS”), state (“SDIS”) and national (“NDIS”) index systems of DNA evidence. When OCME uploads a DNA profile of a convicted offender, it is entered into the LDIS, and should then be entered into the SDIS, which will then be reported to the NDIS.[footnoteRef:12] This system was implemented in 2000.[footnoteRef:13] Pursuant to State law, OCME is required to “promptly perform the requisite testing and analysis, and forward the resulting DNA record only to the [SDIS].”[footnoteRef:14]  [11:  BUREAU OF JUSTICE STATISTICS, OFFICE OF JUSTICE PROGRAMS, U.S. DEP’T OF JUSTICE, CENSUS OF PUBLICLY FUNDED FORENSIC CRIME LABORATORIES 3 (2009).]  [12:  NYS Division of Criminal Justice Services, “The NYS DNA Database and CODIS,” available at http://criminaljustice.state.ny.us/forensic/dnabrochure.htm.]  [13:  Joseph Goldstein, “Mishandling of DNA Evidence Is Found in over 50 Cases of Crime Lab,” N.Y. Times, Jan 31, 2013.]  [14:  N.Y. EXEC. LAW § 995-c(5) (1994).] 

The State’s Executive Law contains the statutory provisions establishing and regulating the state’s DNA Databank.[footnoteRef:15] This includes a “Forensic Evidence Index” of DNA specimens collected from crime scenes, a “Missing Persons Index,” and a “Convicted Offender Index,” which requires post-conviction DNA samples.[footnoteRef:16] In 2006, a “Subject Index” was included by Executive Order that contains the DNA profiles obtained from individuals convicted of crimes where DNA was collected.[footnoteRef:17] The law does not authorize the storage of DNA of individuals who have been arrested and charged, but not convicted of a crime.[footnoteRef:18]  [15:  EXC § 995-c]  [16:  Generally, this includes anybody convicted of a felony or misdemeanor. EXC § 995(7). ]  [17:  The Subject Index includes specimens collected by four potential means – “(1) pursuant to a plea agreement; (2) as a condition for participation in a DOCS’ temporary release, comprehensive alcohol and substance abuse treatment (“CASAT”), or shock incarceration program; (3) as a condition of release on parole, post-release supervision, presumptive release, or conditional release on a definite or indeterminate sentence; or (4) as a condition of probation or interim probation supervision.” See NYS Division of Criminal Justice Services, Implementing the New Subject Index, at https://www.criminaljustice.ny.gov/forensic/newsubjectindex.htm]  [18:  EXC-995] 

While there is no dispute that the Executive Law requires any forensic laboratory run by OCME or NYPD to be accredited by OFS, it is not clear whether any local databank is similarly regulated by state law. The state’s Executive Law specifically identifies and regulates laboratories run by local governments, but makes no such identification or regulation of local indexes and databanks.[footnoteRef:19] Similarly, this law expressly states that it does not apply to any federally run laboratory, but makes no similar exclusion for local databases.[footnoteRef:20]  [19:  See EXC § 995-c (“…the commissioner of criminal justice services is authorized to promulgate a plan for the establishment of a computerized state DNA identification index within the division of criminal justice services.”) (emphasis added) and EXC § 995, defining “forensic laboratory” to include a “state or unit of local government” but only a “state DNA identification index.”  ]  [20:  EXC § 995-e] 

Arguably, this bars the creation of a local database, or at the least bar the creation of a local database with a wider scope than either the state “Convicted Offender Index” or “Subject Index.” However, the state’s explicit reference only to a state database could necessarily exclude a local database from being under the purview of OFS, allowing OCME and NYPD to create a database of their choosing. 
A recent Appellate Division decision on this issue found that “[t]here is abundant support for the conclusion that OCME's responsibilities in testing, analyzing and retaining DNA data are subject to the Executive Law.”[footnoteRef:21] The court went on to find that the state’s broad definition of forensic laboratory expressly includes a local facility like OCME’s, and that the state’s explicit creation of a state database manifested a desire to control the entire subject matter of DNA testing.[footnoteRef:22] Under this reading of state law, OCME can legally operate a laboratory, but their laboratory would have to fit within the confines of the Executive Law.  [21:  Samy F. v Fabrizio, 176 AD3d 44, 49 (App. Div. 1st Dept. 2019), lv to appeal dismissed, 34 NY3d 1033 (2019)]  [22:  Id. at 51] 

While there are strict rules about what profiles can be entered in the Federal and NY State databases, there appear to be few restrictions on when a suspect profile is included in the local database. According to OCME’s protocols, a suspect profile will be entered into the local database unless there is a court order mandating that the profile be removed.[footnoteRef:23]  [23:  OCME Forensic Biology CODI Manual, CODIS Profile Management 4.4.4.2, available at: https://www1.nyc.gov/assets/ocme/downloads/pdf/technical-manuals/forensic-biology-technical-manuals/profile_management_121919.pdf] 

V. SUSPECT DNA COLLECTION PRACTICES
The NYPD collects DNA samples from suspects through a variety of mechanisms. In some cases, individuals are asked to consent to have their DNA taken.[footnoteRef:24] In other instances, the NYPD collects DNA samples surreptitiously, without the knowledge of the suspect. For example, after detaining a suspect, detectives may offer the suspect a cigarette or a water bottle recover the bottle or cigarette in order to swab the item for DNA samples. Information provided to the Council indicates that this surreptitious collection may occur when the police lack probable cause to arrest the person[footnoteRef:25], or after individuals have invoked their right to counsel[footnoteRef:26].  [24:  E.g., Jan Ransom and Ashley Southall, “NYPD Detectives Gave a Boy, 12, a Soda. He Landed in a DNA Database,” The New York Times, , August 15 2019, available at: https://www.nytimes.com/2019/08/15/nyregion/nypd-dna-database.html]  [25:  Information provided to Council by NYPD]  [26:  Information provided to Council by the Legal Aid Society   ] 

The legality of surreptitious collection has been questioned by court practitioners and academics.[footnoteRef:27] There is no doubt that taking someone’s DNA constitutes a search within the meaning of the 4th amendment.[footnoteRef:28] The United States Supreme Court has ruled that a state law authorizing the collection of DNA from a person who is arrested based on probable cause to believe that individual committed certain crimes is constitutional.[footnoteRef:29] The Court reasoned that the collection of DNA was lawful as an administrative step incident to a lawful arrest.  [27:  Id. ]  [28:  Maryland v. King, 133 S. Ct. 1958 (2013)]  [29:  Id. ] 

However, the NYPD appears to be collecting DNA after detaining individuals but prior to formally arresting them, and in some circumstances, without arresting the individual. The NYPD has maintained that this practice is nevertheless lawful because the water bottle or cigarette butt has constitutes abandoned property.[footnoteRef:30] The Supreme Court has endorsed the practice of warrantless searches of abandoned property, holding that a person gives up their reasonable expectation of privacy by discarding trash.[footnoteRef:31] However, critics argue that a person who discards an item while being detained, where that detention was designed to procure such a discarded item, is substantially different than a person who discards property at home without police intervention. Trial courts in New York City have reached opposing conclusions as to whether an individual has a reasonable expectation of privacy in the DNA results generated from a cigarette butt while in police custody.[footnoteRef:32]  [30:  Information provided to Council by NYPD]  [31:  California v. Greenwood, 108 S. Ct. 1625 (1988). ]  [32:  See People v. Flores, 2019 N.Y. Slip Op. 29308 (N.Y. Sup Ct. 2019); People v. Moore, 2018 Slip Op 28309 (N.Y. Sup Ct. 2018)] 

In one controversial incident, during a murder investigation in 2017, NYPD collected DNA from at least 360 black men who had previously been taken into custody in Queens and Brooklyn in order to compare their DNA to evidence in the case.[footnoteRef:33] Six months later, the NYPD arrested the man who would eventually be charged in the murder, whose DNA was not collected as part of this process. Critics labeled the large scale collection of DNA a race-based dragnet.[footnoteRef:34] It is not clear what justified the collection of DNA from such a large number of suspects, or what amount of suspicion was required to do so. Despite the fact that none of those individuals matched the DNA evidence in the case, their DNA was entered into the local database.[footnoteRef:35] [33:  Jan Ransom and Ashley Southall, “’Race-Biased Dragnet’: DNA From 360 Black Men Was Collected to Solve Vetrano Murder, Defense Lawyers Say” NYTimes, March 31, 2019, available at https://www.nytimes.com/2019/03/31/nyregion/karina-vetrano-trial.html]  [34:  Id.]  [35:  Information provided to Council by OCME and NYPD] 

VI. RECENT NYPD POLICY CHANGES
On February 20, 2020, the NYPD announced a series of policy changes designed to “support a system that is fair and effective while also cultivating trust with the community.”[footnoteRef:36] Under the new policy, the NYPD will conduct periodic reviews of the database and will remove a profile unless the individual is convicted of a felony or a misdemeanor, continues to be a suspect of a crime in a police investigation or ongoing prosecution, or when the person was the subject of an arrest or prosecution where no judicial conclusion was reached on the person’s innocence.[footnoteRef:37] In addition, the NYPD has created a new Consent to Submit DNA Sample Form, which indicates that an individual’s DNA profile will be developed and stored in a local DNA database, and that the individual may refuse to provide consent.[footnoteRef:38] The consent form does not indicate that the individual’s DNA will be compared to historical and future crime scene evidence.[footnoteRef:39] Individuals will not be allowed to consent to have their DNA compared against the evidence for which they are a suspect without also having their DNA stored indefinitely in the database.[footnoteRef:40]  [36:  NYPD Press Release, See Attached Exhibit A]  [37:  Id]  [38:  See Attached Exhibit B]  [39:  Information provided to Council by NYPD]  [40:  Information provided to Council by NYPD] 

In addition, under the new policy, the NYPD will only collect DNA from juveniles for investigations of felonies, firearm crimes, sexually motivated or sex crimes, and hate crimes. For 11 and 12 year olds, the offenses will be limited to class A and B felonies and firearms offenses.[footnoteRef:41] The NYPD will also only seek consent to obtain DNA after notifying a parent or guardian and allowing for conferral between a minor and a parent or guardian prior to obtaining a consent sample. However, the NYPD will continue to surreptitiously take DNA samples from juveniles.[footnoteRef:42]  [41:  Information provided to Council by NYPD]  [42:  Id. ] 

VII. DNA COLLECTION & STORAGE POLICIES IN OTHER JURISDICTIONS 
Most states and localities have specific guidelines that place limitations on the collection and storage of DNA evidence. According to the National Institute of Justice, more than half the country authorizes the collection of DNA from individuals who have been arrested or charged with a qualifying arrest.[footnoteRef:43] 31 states and the federal government have DNA arrestee laws that authorize the collection and analysis of samples from individuals who have been charged, but not convicted, of certain crimes. These provisions often include specific qualifying crimes, probable cause hearings prior to testing, guidelines detailing when a sample can be tested (upon charge or arrest), expungement procedures, and whether or not juveniles can be subject to testing.[footnoteRef:44]  [43:  Samuels, Julie, Davies, Elizabeth, Pope, Dwight, Holand, Ashleigh “Collecting DNA From Arrestee: Implementation Lessons” National Institute of Justice available at https://www.ncjrs.gov/pdffiles1/nij/238484.pdf ]  [44:  See “DNA Arrestee Laws” National Conference of State Legislatures available at https://www.ncsl.org/Documents/cj/Arrestee_DNA_Laws.pdf] 

According to National Conference of State Legislatures, 29 states collect DNA for at least some state felonies, while eight states have laws that permit DNA collection from arrestees for certain misdemeanors.[footnoteRef:45] For example, Mississippi’s law allows DNA collection from arrestees who have been charged with “crimes of violence” including driving under the influence of alcohol or drugs, murder, aggravated assault, human trafficking, and poisoning.[footnoteRef:46] Several states require a hearing to determine if there was probable cause for an arrest that qualifies for DNA sample collection and analysis.[footnoteRef:47] Thirteen states require probable cause hearings, four of which (Nevada, New Mexico, North Carolina, and Wisconsin) provide an exception if the arrest was made pursuant to a warrant.[footnoteRef:48] In 2013, Nevada and Wisconsin enacted laws that permit DNA sample collection from all felony arrests once a determination of probable cause has been made.[footnoteRef:49] Additionally, several jurisdictions provide a process for expungement of DNA samples if charges are reduced to a crime that does not qualify for DNA collection, is found not guilty or acquitted.[footnoteRef:50] Thirteen states provide automatic expungement and sixteen allow individuals to request expungement.[footnoteRef:51] [45:   Id.]  [46:  Id.]  [47:  Id.]  [48:  Id.]  [49:  Id. ]  [50:  Id.]  [51:  Id.] 

VIII. ISSUES AND CONCERNS
At today’s hearing, the Committees would like to learn more about the new NYPD DNA protocols, especially as they relate to juveniles, consent, and the removal of DNA profiles. In addition, the Committees are interested in learning more about how the department obtains and handles surreptitious samples, which are not addressed by the new policy changes announced by the NYPD. In particular, the Committees would like to discuss why the surreptitious collection of DNA from juveniles will still be permitted despite the new policy’s guidelines on notifying parents before obtaining consent samples, and what legal basis there is for surreptitiously obtaining DNA from an individual without probable cause to believe the person has committed a crime. 
In addition, the Committees will focus on why the NYPD has focused on removing individuals from the database rather than instituting protocols limiting the individuals who are entered into the database at all. Specifically, the Committee is interested in learning why individuals who are never arrested and do not match any DNA evidence in the database nevertheless have their DNA stored indefinitely. The Committees are also interested in whether the department plans to continue to conduct dragnet-style DNA collection as it did during the Katrina Vetrano investigation. 
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