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Title:
Resolution calling upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution, to insure that resources for the general welfare of all citizens are equitably and appropriately distributed. 

Introduction

On Monday, December 21, 2009, the Committee on Civil Rights, chaired by Council Member Larry B. Seabrook, will hold its second hearing on Proposed Resolution Number 190-A (“Proposed Res. 190-A”) and Resolution Number 2261 (“Res. 2261”).  Proposed Res. 190-A calls on the New York State Legislature to amend the Election Law so that prisoners are counted as residents of the county in which they reside prior to incarceration, rather than as residents of the county in which they are detailed.  Res. 2261 calls on the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution to insure that resources for the general welfare of all citizens are equitably and appropriately distributed.  The Council first heard these resolutions on November 19, 2009.
Background 
Article I, Section 2 of the United States Constitution, requires that the Census take place every ten years.
  Data gathered is used to redraw congressional and state legislative district lines; allocate funds for government programs; determine areas in need of schools, roads and other infrastructural necessities; and identify demographic trends, which can be used to predict future community-specific needs.
  The census, to be completed by every household in the United States and its territories, collects such demographic information as a person’s marital status, age, gender, date of birth, race and property ownership.
  The 2010 Census is expected to be the most expensive and expansive count undertaken in the country’s history costing $15 billion and employing over 140,000 workers who will be visiting over 140 million residences.

New Yorkers in Prison

According to the U.S. Census, there were 71,466 New Yorkers living in state prisons in the year 2000.
  From the perspective of the U.S. Census Bureau, these individuals are included in the census tract of the prison in which they reside as opposed to their pre-incarceration residence.
  The New York State Constitution, however, articulates that a person’s residence does not change just because he or she is in prison.
  Specifically, Article II, Section 4 of the New York State Constitution states that “…no person shall be deemed to have gained or lost a residence, by reason of his or her presence or absence…while confined in any public prison.” Despite the state’s definition of residence and the transient nature of the prison population, fifteen counties in New York State (including the five boroughs) include inmates in their population count when they reapportion their district lines every decade.
  Because population data compiled by the census is used to establish district sizes, allocate government resources and determine legislative representation, including a prison population in a prison’s census tract can disproportionately favor a prison’s home county at the expense of its prisoners’ pre-incarceration residences.
  As most correctional facilities in New York are located in rural upstate counties, this fact has a meaningful impact on the city, which supplies approximately two-thirds of the state’s prison population.
  When upstate communities benefit at the expense of the city in this manner, it can have a devastating effect on communities of color, who make up 80 percent of the prison population in New York State.
  An inaccurate census count can deprive communities of resources and representation that they badly need.

Proposed Resolutions

a. Proposed Res. 190-A

Proposed Res. 190-A calls upon the New York State Legislature to amend the election law so that prisoners are counted as residents of the county in which they resided prior to incarceration, rather than as residents of the county in which they are detained. The Census Bureau’s current policy of counting prisoners in their county of incarceration unfairly augments the voting power of the prison’s census tract and dilutes that of the prisoner’s pre-incarceration census tract, many of which are urban areas and predominantly communities of color. Two state bills, S1633 and A5946 would require prisons to collect each prisoner’s residential data and report it to the state Board of Elections, which would disseminate population counts that would be adjusted to recognize the prisoner’s residence to be his or her pre-incarceration address. This corrected census data would be used for the state’s redistricting purposes
b. Res. 2261

Res. 2261 calls upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution, to insure that resources for the welfare of all citizens are equitably and appropriately distributed.  The Supreme Court ruled in the 1960s that the Equal Protection Clause of the Fourteenth Amendment requires that the legislative districts of each state contain similarly-sized populations.  Given that the vast majority of prisons in the United States are located in non-metropolitan areas, the continued inclusion of incarcerated individuals in their prisons’ census tracts compromises fair and accurate representation of urban areas.  Because many of our state’s prisoners originate from already underserved urban areas Res. 2261 calls for a change in the way the census is conducted on the ground that further underrepresentation will only serve to exacerbate existing inequities.
Proposed Res. No. 190-A

..Title

Resolution calling on the New York State Legislature to amend the Election Law so that prisoners are counted as residents of the county in which they reside prior to incarceration, rather than as residents of the county in which they are detained.

..Body

By Council Members Jackson, Barron, Comrie, Dickens, Foster, James, Koppell, Mark-Viverito, Palma, Sanders Jr., Vann, Weprin, White Jr., Mealy, Ferreras, Seabrook and Liu
Whereas, Obtaining an accurate count of the population is so vital to representative democracy that the framers of the United States Constitution addressed the issue of the census and apportionment in the opening paragraphs of this governing document; and

Whereas, The right to vote and the right to representation is a fundamental civic right; and

Whereas, The Census Bureau applies the ‘usual residence’ rule when it tabulates where people reside, which means that the Census Bureau generally counts people according to where they live and sleep most of the time; and

Whereas, Prisoners are therefore tabulated as residents of the counties of their incarceration rather than residents of the counties in which they resided prior to incarceration, locations where they likely have significant ties and interests; and

Whereas, The ‘usual residence’ method of tabulation therefore results in a population shift to locations where prisons are situated; and

Whereas, This population shift is in direct contravention to the democratic principle of “one person, one vote;” and 

Whereas, Minority communities and other traditionally disenfranchised groups suffer especially high rates of incarceration; and

Whereas, Prisons in New York state are overwhelmingly located in rural counties, yet the majority of prisoners in New York reside in urban counties prior to incarceration; and

Whereas, Therefore the uneven rates of incarceration in New York state result in a population shift of minorities from urban counties, where they are counted as members of substantial voting blocks and in which they have an interest, to rural counties where they do not enjoy civic participation; and

Whereas, During the 1990’s, 30% of new residents of upstate New York were brought there as prisoners; and

Whereas, Current census practices thereby deprive urban areas of the benefits that accrue to a jurisdiction as a result of population size, such as voting and funding; and

Whereas, Such population distortions affect U.S. Congressional Districts, but have an even greater impact on state legislative districts; and     

Whereas, Bill S1633, sponsored by State Senator Eric Schneiderman and Bill A5946, sponsored by State Assemblymember Adriano Espaillat, address this problem by requiring incarceration facilities to collect accurate demographic and geographic information and report it to the state Board of Elections so that prisoners are counted as residents of the county in which they resided prior to incarceration; and  

Whereas, Under these bills, the state Board of Elections would then disseminate adjusted population counts for each geographic unit included in the census counts; and 

Whereas, Such new procedures are certain to more accurately reflect demographic patterns and thus correct the distortions created by the current law; now, therefore, be it

Resolved, That the Council of the city of New York calls on the New York State Legislature to amend the Election Law so that prisoners are counted as residents of the county in which they reside prior to incarceration, rather than as residents of the county in which they are detained.

DMB

11/2/09

Res. No. 2261
Resolution calling upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution, to insure that resources for the general welfare of all citizens are equitably and appropriately distributed. 

By Council Members Seabrook, Barron, Comrie, Fidler, Foster, Jackson, James, Koppell, Mealy, Vann and Palma

Whereas, On January 10, 1867, the State of New York ratified the Fourteenth Amendment to the United States Constitution, which repealed the three-fifths compromise, a relic of the pre-abolition period  that counted only sixty percent of the enslaved population for the purposes of apportionment in the House of Representatives; and

Whereas, The Fourteenth Amendment also broadened the definition of citizenship to include former slaves and their descendents, and guaranteed all citizens the rights to due process and equal protection by the government; and


Whereas, In the 1960s, the Supreme Court determined that the Equal Protection Clause of the Fourteenth Amendment supported the rule of “one person, one vote,” which sought to avoid lopsided representation in government by requiring that in each state the legislative districts contain similarly-sized populations; and


Whereas, The United States Census currently counts incarcerated individuals as residents of the census tract in which they are imprisoned; and


Whereas, Over two million people are currently serving time in correctional facilities throughout the United States; and

Whereas, Most correctional facilities in the United States are not located in or close to the prisoners’ pre-incarceration census tracts; and

Whereas, Despite being home to just one-fifth of the country’s population, non-metropolitan areas account for three-fifths of new prison construction; and

Whereas, Only two states permit incarcerated individuals to vote in elections, and both states require that the person vote via absentee ballot from their pre-incarceration address; and

Whereas, Including non-voting prison populations in a correctional facility’s census tract artificially strengthens the voting power of that tract’s non-prisoner population at the expense of the residents of the prisoners’ pre-incarceration census tract; and

Whereas, Inaccurate census data further disadvantages certain communities by reducing their share of government resources that are distributed on the basis of population size; and

Whereas, Excluding prisoners from their pre-incarceration census tract disproportionately harms Black and Latino communities, who experience higher rates of incarceration than other racial groups; and

Whereas, Including prisoners in a correctional facility’s census tract also compromises the accuracy of the data since nearly 800,000 people in local jails are either awaiting trials or serving short sentences; and

Whereas, The New York State Constitution explicitly states that no person shall be deemed to have gained or lost a residence, by reason of his or her presence or absence while confined in any public prison; and

Whereas, The inclusion of incarcerated individuals in a correctional facility’s census tract results in disproportionality, malapportionment and urban underrepresentation in the United States House of Representatives and the New York State Legislature; and

Whereas, This practice is a nullification of the principles of “one person, one vote,” of the equal protection clause and of the inherent voter protections found in the Fourteenth Amendment, Fifteenth Amendment, Nineteenth Amendment, Twenty-Fourth Amendment and all subsequent voter rights resolutions adopted by the United States Congress; and
Whereas, Congressman Edolphus Towns, in his capacity as the Chair of the Committee on Oversight and Government Reform, and Congressman William Clay, in his capacity as the Chair of the Sub-Committee on the Census, have the ability to initiate procedures within the Congress that would lead to a house resolution enforcing a fair decennial Census enumeration policy; and

Whereas, For the sake of our city’s most disenfranchised communities, it is imperative that incarcerated juveniles and adults be counted in the census tract of their pre-incarceration residence; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the United States Census Bureau to enforce a decennial census enumeration policy in which incarcerated juveniles and adults are counted in keeping with the “one person, one vote” principle inherent in the Fourteenth Amendment of the Constitution, to insure that resources for the general welfare of all citizens are equitably and appropriately distributed.
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