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I. Introduction

The Committee on Governmental Operations will meet on December 11, 2009 to consider Introduction 1025 (“Int. 1025”), a local law to amend the administrative code of the city of New York, in relation to requiring the Corporation Counsel to submit quarterly reports to the City Council detailing the number and disposition of civil actions filed against the New York City Police Department.
The hearing will examine the potential benefits of such reports, including whether similar measures have been successful in other jurisdictions.  
The Committee is particularly interested in hearing testimony concerning the usefulness of such reports and whether they could improve the Council’s oversight of the Law Department and NYPD—and whether such oversight could potentially lead to a decrease in improper conduct by police or other individuals. 
Those invited to testify at today’s hearing include the Corporation Counsel, representatives of the New York Police Department (“NYPD”), good government and advocacy groups, labor unions and interested members of the public.

I. Background 

According to the New York Daily News, in fiscal year 2008, the Law Department paid approximately $103 million to settle civil actions involving the NYPD, an amount that includes about $35 million in cases where allegations were made regarding wrongful conduct on the part of the police. These payments represent a 40% increase over the previous fiscal year.
 The New York Times reported that “In the last five years, the payouts have climbed to $117.6 million annually, from $68.5 million. The number of claims increased to 6,616, from 5,420.”
 While both the Law Department and NYPD report that they conduct their own internal reviews of particularly egregious claims, it is unclear what subsequent actions, if any, are taken by either department, or if patterns of improper conduct are revealed through such reviews. Some observers suggest that better review and oversight might lead to a reduction in improper police conduct. In December of 2008, WNYC reported that a police officer indicted for sodomizing a Brooklyn man with a piece of police equipment was the subject of two excessive force lawsuits settled the previous year for $50,000. The assault in Brooklyn is the type of incident that some believe might be prevented by better oversight and review of civil claims brought against the NYPD.

The City’s Civilian Complaint Review Board (“CCRB”), an independent body, is “empowered to receive, investigate, hear, make findings and recommend action on complaints against New York City police officers which allege the use of excessive or unnecessary force, abuse of authority, discourtesy, or the use of offensive language.”
 Yet the CCRB is generally not involved in incidents that lead to civil actions involving the NYPD, because complainants often choose to pursue such a civil action without filing a CCRB complaint. It is the Committee’s understanding that some attorneys who handle cases involving civil actions dealing with police misconduct even discourage their clients from filing a complaint with the CRRB, preferring to confine the cases to civil court. As a result, the CCRB is unable to fully achieve its objectives, which include investigating allegations of police misconduct and recommending disciplinary action when appropriate. To the Committee’s knowledge, the CCRB does not coordinate its complaint records with the Law Department. CCRB complaints are, however, tracked by the NYPD. The Committee is interested in learning why CCRB and the Law Department do not coordinate their efforts in this area and whether such coordination might be beneficial. 

II. Practices in other Jurisdictions
Jurisdictions across the country have formal processes to review civil claims made against their respective police departments. Though Int. 1025 would not create such a process, its goal is to increase and improve departmental oversight and, thus, it shares many of the goals of such processes in other jurisdictions. The Committee examined the processes in several other jurisdictions in detail and information regarding four jurisdictions of particular interest is outlined below. The Committee also examined the results of such practices in other jurisdictions. 

1. Portland, Oregon

In 2004, the Portland Police Bureau (“PPB”) formed a Tort Review Board (“Board”) consisting of representatives from the PPB’s Office of Accountability and Professional Standards, City Attorney’s Office, Risk Management, Internal Affairs Division (“IAD”), and a street sergeant.
 The Board was charged with reviewing all tort claims made against the PPB. The Board was authorized to utilize its findings to identify training, policy or performance issues likely to expose the city to liability and to recommend to the Chief of Police any appropriate follow-up action, including the initiation of an IAD investigation or review by the involved officers’ commanders.

Additionally, in March of 2005, the Independent Police Review (“IPR”) – a division of the city’s Auditor’s Office – was given authority to initiate complaint proceedings based on allegations in civil claims against members of the PPB.
 This occurred when Portland City passed a city ordinance requiring the director of IPR to “develop procedures for handling complaints and appeals involving matters currently in litigation or where a notice of tort claim has been filed.”
 Pursuant to the ordinance, if IPR determines that an act of serious misconduct was committed by a PPB officer, it will refer the case to IAD for follow-up. IPR generally reviews civil claims as if they were traditional civilian complaints brought against the PPB. IPR will generally not review civil claims that:
 

a. Do not describe the actions which constitute the alleged misconduct;

b. Are grossly improbable or incoherent on their face;

c. Allege minor misconduct as defined by the IPR Case Handling Guidelines

d. Arise from motor vehicle accidents, absent allegations of egregious conduct or malicious intent;

e. Seek reimbursement for property damages caused by lawful police activity, e.g., to repair a door jamb damaged during the execution of a search warrant;

f. Seek reimbursement for lost, misplaced, or negligently mishandled or damaged personal property, absent allegations of theft, or which seek the return of seized property;

g. Allege conduct that is fully and credibly explained and legally justified by contemporaneous police reports and it is unlikely that further investigation would support a sustained finding against the officers;

h. Allege conduct that has been previously reviewed and adjudicated by IPR, absent allegations of significant new evidence;

i. Allege conduct that already is the subject of a citizen or Bureau-initiated complaint, provided that any new or expanded allegations in the civil claim may be added to the citizen or Bureau-initiated complaint file;

j. Require a judicial interpretation of law that is different from a legally reasonable interpretation which the Bureau or the officer relied and acted upon in the particular incident.

Although IPR’s 2008 Annual Report notes that the number of complaints made against PPB officers declined by 35% since the creation of the Tort Review Board and the implementation of IPR’s review system for civil claims,
 the Report explicitly declines to attribute the decrease to these policies. Instead, IPR attributes the decline to other PPB policies and procedures, which include programs to prevent officer misconduct through improved training and supervision.”
  

2. Los Angeles, California

The Los Angeles County Board of Supervisors created the Office of Independent Review (“OIR”) in 2001. OIR is a citizen review board with oversight authority over the Los Angeles Sherriff’s Department (“LASD”) as well as all civil claims made against the LASD. OIR is responsible for recommending certain outcomes for tort-related investigations, including imposing discipline on at-fault officers. OIR also monitors the LASD’s Internal Affairs Bureau and Internal Criminal Investigation Bureau. OIR has full access to relevant documents, meetings, and personnel within LASD. According to Richard Rosenthal,
 a leading expert in the field, the only American jurisdiction that has formally examined the results of its civil claims review process is Los Angeles County.
 In the LASD’s 25th Semiannual Report (“The Report”), released in July of 2008, the LASD reported that it had experienced a reduction in the number of civil actions filed against the LASD since the implementation of a civil review process.
 The Report also acknowledged, however, that such a decrease had not coincided with a decrease in the total dollars paid to complainants or in the average amount paid to complainants per settlement or verdict. Nevertheless, the Report noted that since L.A. County began to formally review civil claims, the number of new force-related lawsuits appeared to be trending down.
 The OIR recently assisted the LASD in implementing a new claim review procedure that ensures that all allegations of officer misconduct made in tort claims and lawsuits receive appropriate internal review. Such reviews can include pre and post-litigation investigations. 
3. Seattle, Washington


The Seattle Police Department’s (“SPD”) Office of Professional Accountability (“OPA”) reviews all civil claims alleging misconduct in a manner identical to its review process of direct complaints. All civil claims alleging misconduct are referred to the OPA for intake, classification, and if appropriate, investigation. The existence of a civil claim or lawsuit does not play any role in determining whether an investigation is conducted. Pending litigation sometimes makes it more difficult for the OPA to conduct a complete investigation, given that plaintiff’s attorneys do not always allow their clients to participate in internal affairs interviews. OPA also makes recommendations to improve professional standards and the complaint gathering and investigative process within the SPD. It is important to note that the OPA is part of the SPD – not an independent organization. The OPA reported, in their 2004 report on policy recommendations, that, “Of police action claims settled by the City of Seattle between 1999 and 2003, 67% named an individual officer. Of these, 36% have a current complaint history with OPA.

Analysis suggests that tort claims of misconduct tend to be more serious than the typical citizen complaint, with roughly 50% alleging excessive force. The OPA acknowledged, however, that “it cannot be determined if the correlation is significant. Moreover, settlements alone do not provide evidence of problematic performance on the part of individual officers. The information simply highlights the need to review allegations in tort claims to identify any deficiencies in training, defects in policy, or the need to impose discipline.”
 

4. Chicago, Illinois


In 2007, Chicago created the Independent Police Review Authority (“IPRA”), which replaced the former Office of Professional Standards for the Chicago Police Department (“CPD”).
 The IPRA is responsible for investigating allegations of excessive force, domestic violence, coercion through a threat of violence, and bias-based verbal abuse by CPD members. IPRA also investigates discharges of firearms and Tasers, and extraordinary occurrences in CPD custody, even where there is no allegation of misconduct. 

The Chicago ordinance that created the IPRA also:

1) Established IPRA as an independent city department, separate from CPD;

2) Gave IPRA responsibility for intake of all allegations of misconduct made against CPD members, whether from the public or from within CPD;

3) Clearly defined IPRA’s jurisdiction and established a timeline for completing investigations;

4) Retained a role for the Superintendent of Police in discipline decisions, and created a transparent process for resolving any disagreements between CPD and IPRA regarding the outcome of investigations; 

5) Mandated cooperation with IPRA investigations by CPD members and all City employees, and gave IPRA subpoena authority;

6) Authorized IPRA to make recommendations to CPD, the Police Board, and the City Council Committee on Police and Fire regarding policy and operating procedures; and
7) Authorized IPRA to address police personnel and community groups, and mandated quarterly public reporting.

The IPRA’s policy with regard to the cases where a civil action is filed against the City alleging police misconduct is as follows:

IPRA reviews all cases settled by the City of Chicago Department of Law in which a complaint register was filed against a CPD member. If further investigation is warranted, IPRA conducts such investigations. When a lawsuit is settled, the IPRA investigation of the alleged misconduct could still be pending, it could be closed with a finding on the merits, or it could be closed because of lack of cooperation by the complainant and the absence of an affidavit. When the IPRA investigation is still pending at the time of settlement, the investigator is alerted to the settlement and follows up, as appropriate, to ensure IPRA has access to information generated during the litigation. If the investigation has already been closed with a finding, the lawsuit will be reviewed to determine whether it included any new allegations or accused officers, or developed any new information warranting re-opening the IPRA investigation. If the IPRA investigation was closed because of no cooperation and no affidavit, after settlement IPRA will determine whether the complainant gave a deposition in the lawsuit and will also re-approach the complainant to see if he or she is now willing to cooperate. If the affidavit requirement can be satisfied, IPRA will then re-open the investigation; if not, the investigation will remain closed.

In the IPRA’s 2008-2009 Annual Report, the IPRA noted that, since its creation in 2007, “IPRA has seen a consistent increase in al​legations and investigations of excessive force against CPD members.” It is not yet clear whether there was a corresponding decrease in civil claims filed against the City. The report further noted that “This year IPRA began a formal analysis of these allegations of misconduct in order to understand better what causes al​legations of misconduct to be reported to IPRA and to identify any trends in those allegations. Ultimately, IPRA hopes this analysis will provide information IPRA can use to better allocate its investigative and community outreach resources where they can be most effective. In addi​tion, trends in allegations of misconduct may highlight areas where IPRA can effectively rec​ommend changes to CPD policies and training.”


Since the IPRA was created so recently, it is too soon to tell what effect, if any, its work will eventually have on the number of claims filed and the amount of money paid as a result of such claims. However, the IPRA is succeeding in creating a framework for evaluating such claims and identifying and reporting pertinent trends resulting from such evaluations. 

III. Legislation under Consideration

Int. 1025 would require the Law Department to submit quarterly reports to the Council regarding civil actions filed against the NYPD. The bill would require that these reports include: 1) the number of actions pending; 2) the number of claims in each action; 3) the amount of time each action has been pending; 4) the nature of each claim; 5) the resolution of each claim; 6) whether the resolution was achieved through settlement or trial; and 6) the amount of any settlement. Actions pending resolution would also be reported and their final resolutions noted in a subsequent report. A schedule for submission of the reports is also provided. 

The purpose of the bill is to allow the Council to analyze the civil actions filed against the City in relation to the NYPD in the hopes of improving Council oversight of both departments and better understanding whether there are policies and procedures that could be put in place through legislation or otherwise to help decrease the number of civil actions and the associated payments by the City.

IV. Related Departmental Action 

On November 5, 2009, The New York Daily News reported that “A [police department] review committee recently was formed to look at many cases, including those that cost the city more than $250,000 and those that include accusations of discrimination or retaliation.” The committee will apparently be reviewing Law Department files in an effort to find “evidence of perjury, corruption and other wrongdoings.” The NYPD confirmed the committee’s formation.
 It is unclear what led to the formation of the committee, what its specific goals are, or how it will measure success. 

V. Testimony
The Committee looks forward to hearing testimony on the merits of the legislation, particularly on how such a bill would be useful in improving oversight of the relevant departments and in helping the people of  New York to better understand the type, quantity and ultimate disposition of civil actions filed against the City that involve the NYPD. 

The Committee is interested in learning how such a bill would help the law department to track the nature and outcome of civil actions and how it might help to reduce the amount of city money paid out through settlements and verdicts. 

The Committee is also interested in learning more about the NYPD’s recently formed review committee. 

The Committee is hopeful that Int. 1025 will help to identify opportunities for the law department to work together with the NYPD and CCRB and to consider ways to implement more effective risk management practices and to examine the processes in place in other jurisdictions. 

Additionally, the Committee, after its examination of practices in other jurisdictions, is confident that civil actions offer significant opportunities to identify training and policy issues that, if appropriately examined and addressed, might improve the safety of police officers and all New Yorkers. Such opportunities should be welcomed.


Further, the Committee is hopeful that Int. 1025 might lead to better and more regular communication between the NYPD, CCRB and law department—a practice that has proven successful in other jurisdictions. To the Committee’s knowledge, such communication, if it occurs at all, is limited. The NYPD and all New Yorkers could benefit from a more robust system of communication between the three aforementioned entities.
Int. No. 1025
By Council Members Vallone Jr., Brewer, Fidler, Foster, Jackson, James, Liu, Mealy, Sanders Jr., Stewart, Weprin, White Jr. and Nelson
 

A Local Law to amend the administrative code of the City of New York, in relation to requiring the Corporation Counsel to submit quarterly reports to the City Council detailing the number and disposition of civil actions filed against the New York City Police Department.
 

Be it enacted by the Council as follows:
      Section 1. Section 109 of Title 7 of the Administrative Code of the City of New York is amended and new paragraphs b and c are added to read as follows: 
§ 7-109 Corporation counsel; when the corporation counsel may appear for officer, subordinate, or employee of an agency; reports of the corporation counsel to the city council on civil actions filed against the police department. 
a. The corporation counsel, in his or her discretion may appear, or direct any of his or her assistants to appear, in any action or proceeding, whether criminal or civil, which may be brought against any officer, subordinate or employee in the service of the city, or of any of the counties contained therein, by reason of any acts done or omitted by such officer, subordinate or employee, while in the performance of his or her duty, whenever such appearance is requested by the head of the agency in which such officer, subordinate or employee is employed or whenever the interests of the city require the appearance of the corporation counsel. The head of the agency in which such officer, subordinate or employee is employed shall submit all pertinent papers and other documents to the corporation counsel.
b. Beginning on the thirty first day of January in the year following the enactment  of the local law that added this subdivision, the corporation counsel shall commence the submission of a quarterly report to the council of all civil actions filed against the police department and officers, subordinates, or employees of the department during the preceding quarter in which the corporation counsel or any of his or her assistants appeared or agreed to represent one or more parties. Such report shall include, but not be limited to, the number of actions pending, the number of claims in each action, the amount of time each action has been pending, the nature of each claim, the resolution of each claim, whether the resolution was achieved through settlement or trial, and the amount of any settlement. Actions pending resolution shall be noted in each report and their final resolutions noted in a subsequent report. 
c. The report required by this section shall be submitted in accordance with the following schedule, except that if the due date specified below falls on a saturday, sunday or federal or city holiday, the report shall be submitted on or before the next day that is a business day: For the first calendar quarter (January 1 through March 31), on or before April 30; For the second calendar quarter (April 1 through June 30), on or before July 30; For the third calendar quarter (July 1 through September 30), on or before October 30; and for the fourth calendar quarter (October 1 through December 31), on or before January 30. 
 

§ 2. This local law shall take effect upon enactment.
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