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The Center for Court Innovation agrees with the concept of establishing a pilot program in the
Office of Administrative Trials and Hearings (OATH) to rigorously assess each respondent’s
disposable income; reduce fine amounts where appropriate; and provide a community service
alternative for individuals with no ability to pay a fine.
Overview
The proposed legislation responds to a need and opportunity to reduce the harmful effects of
fines and fees on low-income and marginalized communities. Failing to adjust financial penalties to
what individuals can afford can perpetuate cycles of poverty and produce continuing system
involvement resulting from nonpayment.1 Moreover, fines and fees are often imposed in response to
low-level charges such as theft of services or trespassing in a public park after closing, which can be
connected to the underlying problem of poverty. In this context, conducting a well-implemented day
fines pilot test among cases handled by OATH is a prudent, rational step that, if successful, could yield
laudable advances in the fairness of our City’s civil justice system.
At the Center for Court Innovation, our perspective derives from four relevant areas of experience:
•

National Technical Assistance: The Center is the lead national technical assistance provider on a
Price of Justice Initiative created by the Department of Justice to reform the use of fines and fees in
five states: California, Louisiana, Missouri, Texas, and Washington.2

•

Alternatives to a Civil Fine: In conjunction with the Criminal Justice Reform Act, the Center
recently partnered with OATH to provide community service and e-learning as proportionate and
accessible alternatives to a civil summons fine in cases previously handled in the criminal courts.3

•

Community Service: The Center just completed a national study of community service4 and has a
long history of implementing community service in ways that promote procedural fairness. 5

•

Ability-to-Pay Analysis: The Center has written a widely disseminated analysis of New York’s
bail reform law and is currently working with stakeholders across New York City on its
implementation—including adherence to new ability to pay provisions for bail-eligible cases.6
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National Fines and Fees Initiatives
Adjusting fines, fees, and bail amounts based on people’s financial resources is a cutting-edge
practice that U.S. states and localities nationwide are increasingly adopting. In 2019 alone,
California and Washington State both piloted ability-to-pay assessment tools intended to identify
individuals whose financial situation merits a reduction in a fine or fee. Michigan, North Carolina, and
Texas, and the counties of San Francisco and Mecklenburg, have all distributed bench cards to judges
or launched other reforms designed to lessen the financial burdens of fines and fees. In New York, the
bail reform law that goes into effect January 1, 2020 includes trailblazing language requiring criminal
courts to consider “individual financial circumstances, and … ability to post bail without posing undue
hardship” in those cases that remain eligible for bail.7
Below are a few added details on some of the most significant efforts to date. Through its Price of
Justice Initiative work, Center for Court Innovation staff are in especially close contact with key
players in California and Washington State, whose pilot projects may yield important lessons for
implementing the proposed day fines program in New York City.
California. In 2019, based on an earlier ability-to-pay questionnaire,8 the California Judicial Council
launched a computerized tool in five pilot counties: San Francisco, Santa Clara, Shasta, Tulare, and
Ventura. The tool enables estimating an individual’s total household income and expenses. Based on
where income falls in comparison to the Federal Poverty Guidelines, the tool recommends that judges
reduce an individual’s fine by a specified percentage. Stakeholders in each pilot county debated and
decided the precise cut-offs that would, respectively, trigger different fine reductions. For example, in
one county, stakeholders decided to recommend reducing a fine by 90 percent if income was at 100
percent or less of the poverty line; and recommended reducing fines by relatively lower percentages
where income rose all the way up to 400 percent of the poverty line. By contrast, in another county, the
highest recommended fine reduction was 70 percent, and stakeholders only agreed that some reduction
was appropriate up to 200% of the poverty limit. The California example illustrates how a rigorous
approach might work, while also demonstrating how stakeholder input can combine with scientific
considerations to create a product that is trusted in a local setting.
Washington State. Like California, Washington also piloted a computerized ability to pay tool in
2019.9 Developed by Microsoft, Washington’s tool collects income and public assistance information
and then classifies defendants based on a preexisting state definition of indigence, encompassing
anyone whose household income falls at 125 percent or less of the poverty line. Washington also
considers people indigent if they receive public assistance, are homeless, or are currently committed to
a mental health institution. Finally, Washington’s tool collects information about, and encourages
judges to consider, the defendant’s outstanding debts (if any); and the tool explicitly asks what
defendants believe they can pay each month. Unlike California’s approach, the Washington tool does
not recommend a specific percentage reduction in a fine, instead leaving it to each judge to determine
precisely how to use the financial information. Ten judges have been piloting the tool since June 2019,
and other judges statewide have been provided the tool to use at their discretion. Washington’s
Minority and Justice Commission will soon submit an evaluation report, which the Center for Court
Innovation would be pleased to share and discuss with the New York City Council.
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North Carolina. In 2018, the North Carolina Administrative Office of the Courts commissioned a
bench card analyzing common financial penalties in the state and providing judges with
recommendations for taking ability to pay into account.10 The bench card recommends basing fines
and fees on how a defendant’s income compares to the poverty line—but, unlike in Washington, North
Carolina’s bench card does not identify a specific percentage of the poverty line as constituting
indigence. Instead, the bench card simply displays a chart showing how much household income
respectively represents 100, 125, 200, and 300 percent of poverty. By contrast, another bench card
created locally in Mecklenburg County (NC) recommends highly specific indigence criteria, defined as
one or more of: (1) household income at 200% or less of the poverty line; (2) receiving public
assistance; (3) full-time student; (4) currently homeless, (5) homeless at any time in the past six
months; or (6) currently residing in a mental health facility or inpatient treatment program. People
meeting any of these criteria are “presumed unable to pay or unable to pay in full.”11
Other Examples. The Michigan Supreme Court established an Ability to Pay Workgroup in 2014
and issued a written (hard copy, not computerized) ability to pay checklist and payment plan calculator
for judges statewide. The Workgroup recommended that courts reduce the fines and fees of people
with income up to 200 percent of poverty.12 San Francisco’s Office of the Treasurer and Tax Collector
established a Financial Justice Project five years ago whose mission is to reform excessive fines and
fees in both the criminal and civil justice systems. In 2015, the Task Force recommended 40 reforms,
including the elimination of many fees and new procedures for reducing the fines and fees of people
with a demonstrated low income.13 Finally, the National Center for State Courts issued a bench card
intended for jurisdictions nationwide, which encourages judges to consider multiple factors in
assessing people’s ability to pay, including: (1) household income at 125 percent or less of the poverty
line; (2) receiving public assistance; (3) homeless, incarcerated, or resides in a mental health facility;
(4) living expenses; (5) other fines the person already owes (if any); and (6) the possibility that a fine
could “result in manifest hardship.” The bench card explicitly recommends alternatives when there is
no ability to pay, including community service; participation in a program; or waiving the fine.14
The Bottom Line. New York City can become one of several pioneering jurisdictions nationwide in
reducing the well-known harms of fines and fees—but we are not alone in pursuing this type of reform.
Important Ability to Pay Domains and Considerations
1. Virtually all ability-to-pay assessment tools include a series of questions seeking to determine
household size and monthly household income. These two data points, in turn, enable placing the
individual on the Federal Poverty Guidelines (FPG) chart—which has different poverty thresholds for
households of different sizes. Typically, a series of questions seek to establish how much income the
individual obtains from each of multiple sources (e.g., employment, public assistance, pensions, or
child support payments). Questions are worded to encompass other family members who live with the
respondent; or separate questions are asked about the income of other people in the family or
household. Alternatively, some tools ask about the respondent’s income alone, not family or household
members; this approach could be viewed as marginally more reliable, because people do not have to
estimate what others in their family earn; but it precludes accurately situating the individual on the
FPG chart and, therefore, makes it more difficult to credible conclude whether the person is indigent.
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2. Most existing assessment tools rely on the Federal Poverty Guidelines to create a clear criterion
for determining whether someone is indigent—and, therefore, should not be charged a fine or fee of
any amount—or, at the least, should be charged no more than minimal amount. For the purpose of
establishing a household income-based threshold for indigence, it is standard to rely on the Federal
Poverty Guidelines. However, not a single tool in the literature defines indigence at 100 percent of
poverty. Instead, it is widely accepted that the poverty line is too low, leading to varying standards
ranging from 125 percent (Washington State and the National Center for State Courts) to 150 percent
(used in the most common payment plan calculations in the student loan world) to 200 percent
(Mecklenburg). The Center for Court Innovation has taken the position that 150 percent is reasonable
for New York City, while acknowledging that this position does not reflect scientific certainty and is,
therefore, negotiable.
3. To adequately establish indigence, most ability-to-pay assessment tools also inquire about several
other key factors, including current or recent homelessness or living in a halfway house or a mental
health institution. Specifically, other common criteria for indigence besides comparing household size
and income against the Federal Poverty Guidelines include: (a) living situation (e.g., homeless, shelter,
couch surfing, or living in a halfway house, mental health facility, or other inpatient treatment facility);
(b) recent history of homeless (e.g., generally in the past 6 months or past 12 months); and, sometimes:
(c) whether the individual is a full-time student.
4. Some, but not all, assessment tools include questions about expenses, assets, and debt. The
rationale for not including these items is that the nationally standardized Poverty Guidelines can serve
as a substitute, since data-driven assumptions about people’s average expenses are “baked in” to how
the Guidelines define poverty for different household sizes. But insofar as some people may have
disproportionate expenses, for example if they are caring for elderly dependents or sick family
members, or if they have accumulated heavy debt, it can be more precise to try to measure the
expenses and/or assets of each respondent. This may be especially true in New York City, where
variations in key expenses like rent can lead an individual to have unusually high expenses.15 Even if
expenses are not used as part of an initial mathematical calculation of ability-to-pay, the Center for
Court Innovation recommends asking questions about expenses to provide courts with some flexibility
to make adjustments in individual cases where expenses are especially high.
5. Assessing up-to-date financial resources on the day or month in question may be relevant to New
York City’s planned pilot. The proposed New York City legislation seeks to pilot “a system of
assessing and imposing fines that takes into account the daily disposable income of a respondent.” This
could simply be interpreted as a standard measure of monthly income divided by 30.4, but for people
with irregular money on-hand, or who may work more, or less, in one week or month than the next, it
may be worth considering whether questions should establish extremely current financial resources.
6. Stakeholder and community engagement is a best practice before finalizing any ability-to-pay
strategy. As this testimony should make clear, standard good practices do exist in measuring an
individual’s ability-to-pay a fine or fee in the justice system—but there is not a single, scientifically
absolute answer. Given this reality, both California and Washington State, for example, relied to an
extent on stakeholder input before finalizing their tools; and Washington’s process also involved input
from community stakeholders, including individuals who had been personally impacted by fines and
fees. We recommend genuine outreach of this nature as part of New York City’s approach.
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The Bottom Line. The most essential domains and question-items for any ability-to-pay assessment
are well-known—and effective tools can and have been created in other jurisdictions and contexts. The
Center for Court Innovation stands ready to assist the City Council in engaging stakeholders and
making thoughtful choices among several legitimate options for the proposed day fines pilot.
Community Service and E-Learning Alternatives to Fines and Fees
To redress the inequities of fines and fees, especially for people who have no ability to pay at all, there
is presently a growing effort to institute effective alternatives that promote accountability, while not
disproportionately penalizing low-income Americans. Two potential alternatives that are currently
under exploration nationwide and have been implemented in New York City are in-person community
service and computer-based interactive learning modules, also known as e-learning.16
Community Service. Traditionally used as an alternative in criminal courts,17 community service
can include a range of activities that seek to further connect individuals with their community,
highlight the ways in which their offenses impact others, and resolve any harm that has occurred.
Examples include neighborhood beautification projects, classes that educate participants about the
effects of offenses, and assisting local service organizations.18 While community service has typically
centered physical labor as the reparative action, education and reflection focused on community impact
and personal responsibility can also be a meaningful and effective form of community service.
E-Learning. E-learning alternatives that use technology to provide an alternative to fines and fees are
a more recent development in the civil and criminal justice landscape. Usually available through a
computer or on-site kiosk, e-learning sanctions aim to educate users about relevant laws or regulations
and encourage them not to commit further offenses. The length of the e-learning is usually
proportionate to the amount of the alternative fine. While e-learning is not the ideal solution for
everyone, such as people who are not computer literate, there are many benefits to both users and
practitioners. E-learning modules can be easily translated into multiple languages, allowing more
people to engage in an alternative in their preferred language. E-learning can also use a range of
engagement strategies and cater to different learning styles. Some jurisdictions provide the alternatives
online so that they can be accessed from any computer, allowing users to avoid further costs such as
transportation and childcare. E-learning can also be quite cost effective from a practitioner perspective;
while there is an up-front cost, agencies can save the staff time that comes with providing in-person
service options to each participant. Finally, the e-learning can be accessed immediately at any time,
eliminating any potential scheduling conflicts or wait times. For these reasons, e-learning has become
an increasingly popular alternative to fines and fees over the past few years.
Implementation of the NYC Criminal Justice Reform Act (CJRA). In 2017, the Center for
Court Innovation partnered with the Office of Administrative Trials and Hearings (OATH) to provide
both in-person community service and e-learning as alternatives to civil summons fines. As part of the
implementation of the Criminal Justice Reform Act (CJRA), passed by the City Council in 2016, the
Center planned and implemented these alternatives for respondents who came to OATH to resolve a
civil summons for eligible offenses such as drinking in public, littering, and violating park rules.
Center staff were located onsite at OATH locations and provided services to participants through 2018;
in January of 2019, the Center transitioned to a technical assistance role and OATH Help Center staff
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took over the provision of the alternatives. The program offers respondents found in violation a choice
between paying a fine or completing an alternative, the length of which is proportionate to said fine.
Alternatives are one-, two-, three-, or six-hour sessions for fines between $1 and $1,000; and available
alternatives include both in-person community service and e-learning options. During the year and a
half that the Center provided services directly, over 1,000 cases were successfully completed; the vast
majority (88%) were resolved through a one-hour alternative in lieu of fines up to $150.
OATH Community Service. At OATH, in-person community service can be completed through
facilitated group sessions focused on civil offenses and how to avoid receiving another summons;
individual sessions that connect high-need participants to community-based social services; on-site
community service projects such as assembling hygiene kits to be distributed to those in need, or offsite beautification projects for longer mandates.
OATH E-Learning. Most participants choosing an alternative mandate at OATH resolve their case
through a one-hour e-learning module. Created in collaboration between the Center for Court
Innovation, OATH, and the Mayor’s Office of Criminal Justice, the module uses principles of
procedural justice—respect, understanding, neutrality, and voice—to ensure that users understand the
CJRA, how their case has been handled, and potential consequences for future summonses. The
module also gives users advice about how to avoid future summonses by providing legal information,
such as where drinking alcohol is prohibited or on which park paths cyclists can legally bike in fun and
accessible ways. In addition, the module highlights the broader impact that individual actions can have
on a community, encouraging users to reflect on their offense and how it could potentially affect those
around them. For example, one interactive activity focuses on the differing perspectives of cyclists and
pedestrians as they share space, while another activity explores the potential consequences of not
cleaning up pet waste for New Yorkers trying to enjoy a day in the park. Finally, the module also
provides information about local resources that users may need, such as housing, employment, and
legal services. This last section can be particularly useful for users who may feel embarrassed or
uncomfortable asking for support from a staff member. By utilizing a wide variety of user interactions,
including role plays, matching games, and videos, the module provides an experience that is both
informative and enjoyable for the user.
Results and Next Steps. The tone of the e-learning was designed to be both engaging and respectful,
with an express goal of changing the way people perceive their interactions with the justice system.
After an initial trial, the Center for Court Innovation found that 91% of users said the information they
learned from the module was useful. Additionally, 89% of users reported feeling positively at the end
of the module. Due to this encouraging user data, the Center and OATH have developed an additional
e-learning module for individuals who received higher fines and a website where the modules can be
completed remotely. This website and a second module will launch in the coming weeks.
The Bottom Line. Through the implementation of the CJRA, the Center for Court Innovation and
OATH have developed the internal infrastructure and robust programming necessary to provide
meaningful and effective alternatives to civil fines. With adjustments to the existing content of both the
extant community service and e-learning offerings, these sessions could be updated to apply to new
types of eligible offenses and provide New Yorkers with further options to resolve civil cases.
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Conclusion
The Center for Court Innovation agrees with the overarching concept to establish a day fines pilot as a
first step towards rigorously considering people’s financial resources and, where appropriate, making
viable alternatives to a civil fine available, such as community service or e-learning. The Center also
commends the Mayor’s Office of Criminal Justice for its support. We believe that our agency’s own
work in this area has led us to possess a significant repository of relevant experience and background
literature, and we would be delighted to share further information that may be of value to the City
moving forward.
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My name is Ivan Bohorquez and I am a civil legal advocate in the Civil Action Practice
at The Bronx Defenders. Thank you for the opportunity to testify before you today on this
important matter.
The Bronx Defenders is a public defender non-profit that is radically transforming how
marginalized people in the Bronx are represented in the legal system, and, in doing so, is
transforming the system itself. Our staff of over 350 includes interdisciplinary teams made up of
criminal, civil, immigration, and family defense attorneys, as well as social workers, benefits
specialists, legal advocates, parent advocates, investigators, and team administrators, who
collaborate to provide holistic advocacy to address the causes and consequences of legal system
involvement. Through this integrated team-based structure, we have pioneered a groundbreaking,
nationally-recognized model of representation called holistic defense that achieves better
outcomes for our clients. Each year, we defend more than 20,000 low-income Bronx residents in
criminal, civil, child welfare, and immigration cases, and reach thousands more through our
community intake, youth mentoring, and outreach programs. Through impact litigation, policy
advocacy, and community organizing, we push for systemic reform at the local, state, and

national level. We take what we learn from the clients and communities that we serve and
launch innovative initiatives designed to bring about real and lasting change.
I.

Introduction
The Civil Action Practice, now in its 19th year, is designed to defend against the many

enmeshed civil penalties that arise out of a person’s arrest. As a civil legal advocate in the Civil
Action Practice, I provide direct representation, advocacy and support for clients who are
entangled in multiple legal systems and at risk of losing their livelihood, important lifesustaining benefits, and other basic needs and rights. We regularly see how drug-related
accusations and convictions can lead to a whole host of direct, devastating civil consequences,
not only for the person who stands accused but for their entire family. These consequences are
often hidden and invisible to the people accused of the crime, to practitioners, legislators and
even to judges and the courts. They are scattered across sections of statutes, local laws, and state
and local agency regulations and policies. They can touch every aspect of a person’s life and can
occur any time after an arrest, leading to job loss, denial of benefits, deportation, loss of property
or even eviction from one’s home. The American Bar Association, through its national inventory
of collateral consequences of criminal convictions, catalogs at least 44,000 nationwide civil
consequences.1 In New York State, as of 2015, The Bronx Defenders has cataloged hundreds of
enmeshed civil consequences in our guide on the “Consequences of Criminal Proceedings in
New York State” and continue to research the multitude of ways our clients are impacted. 2

1

See the U.S. Commission on Civil Right, Collateral Consequences: The Crossroads of Punishment, Redemption,
and the Effects on Communities, at 13 (June 2019), https://www.usccr.gov/pubs/2019/06-13-CollateralConsequences.pdf
2 The Bronx Defenders, The Consequences of Criminal Proceedings in New York State (Apr. 2015),
https://www.reentry.net/ny/search/attachment.265297
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II.

The War on Drugs is Not Over
Hundreds and thousands of people are swept into the criminal legal system every year

due to the criminalization of drugs. In fact, nationally, drug-related arrests are on the rise again.3
After experiencing an all-time low in 2015, drug-related arrests have increased every year since
then.4 According to the F.B.I, there were 1,654,282 arrests for drugs in 2018, over 80% of which
were for possession and involving small quantities.5 In New York State, there were 75,897
arrests for drug felonies and misdemeanors in 2018.6 In New York City, according to the
Division of Criminal Justice Services, there were 34,611 drug felony and misdemeanor adult
arrests in 2018 and in the Bronx, where the communities we serve reside, there were 9,298 drug
felony and misdemeanor adult arrests.7 The racial disproportionality of these arrests at the
federal, state and city levels are appalling; for example, in New York State, while Black people
and Brown people make up about 18% and 19% of the population in 2018 respectively, they
account for 37% and 25% of all drug-related arrests.8 This despite national research indicating
that people of all races use drugs at the same rates.9 The people of color disproportionately
targeted by drug-related arrests also often experience intersecting or compounding forms of

3

Susan Stellen, “Is the ‘War on Drugs’ Over? Arrests Statistics Say No” New York Times, Nov. 5, 2019
https://www.nytimes.com/2019/11/05/upshot/is-the-war-on-drugs-over-arrest-statistics-say-no.html
4 Id.
5 Id. (referring to the FBI’s Uniform Crime Reporting program). UCR is a “nationwide, cooperative statistical effort
of nearly 18,000 city, university and college, county, state, tribal, and federal law enforcement agencies voluntarily
reporting data on crimes brought to their attention.” Bureau of Justice Statistics, “About the Uniform Crime
Reporting Program,” https://www.bjs.gov/ucrdata/abouttheucr.cfm (accessed Dec. 10, 2019).
6 Stellen, supra fn. 3.
7 Division of Criminal Justice Services, 2018 adult arrests, New York City, available at
https://www.criminaljustice.ny.gov/crimnet/ojsa/arrests/nyc.pdf; Bronx County, available at
https://www.criminaljustice.ny.gov/crimnet/ojsa/arrests/Bronx.pdf
8 Stellen, supra fn. 3.
9 Id.
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discrimination on the basis of their age, sex, health status, disability or vulnerability to ill health,
sexual orientation or gender identity, and nationality, asylum or migration status.10
III.

Consequences of Drug-Related Arrests and Convictions
In addition to the trauma and stigma connected to being prosecuted in criminal court for a

drug-related arrest, a person may be saddled with court debt, in the way of fines and fees and the
cost of rehabilitative programs, and then also will continue to suffer legal restrictions, forfeitures
and disabilities that create numerous social and economic barriers lasting a lifetime. These
“collateral” consequences are not limited to convictions; rather, a person begins to experience
these punishments at the moment of arrest.
As holistic public defenders in the Bronx, we have seen how drug-related arrests have led
to the loss or suspension of city-regulated occupational licenses or clearance (for example, by the
NYC Taxi and Limousine Commission, the NYC Department of Consumer Affairs,11 or the
NYC Department of Education), the denial of an application to or termination from or permanent
exclusion of family members in New York City Housing Authority public housing, and the
seizure of cash and other important property by the New York City Police Department, just to
name a few of the direct consequences of an arrest. When faced with such a consequence, we
have seen how individuals stand to lose their income, homes, licenses and livelihoods without
the right to counsel to represent them in the civil court or civil administrative proceeding and
with less constitutional protections than are available in criminal court.

10

United Nations and World Health Organization, Joint United Nations statement on ending discrimination in
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To illuminate the far-reaching effects, we highlight the following client stories.
Client BD – Clearance to work as a classroom paraprofessional was affected.
Mr. BD works as a paraprofessional in a District 75 school, helping provide specialized
instructional support for students with significant challenges, including emotional special
needs, cognitive disabilities, physical handicaps, and autism. One evening after work, he
was conversing outside in his neighborhood with a friend who was smoking. Both he and
his friend were arrested after an officer alleged that the friend passed him the cigarette –
believed to be marijuana – which was dropped to the ground. The NYC Department of
Education was notified through the Division of Criminal Justice Services at the time of
arrest, and Mr. BD was immediately suspended from work without pay pending the
outcome of his case. Two months after he was arraigned, at his next court date, he was
offered an Adjournment in Contemplation of Dismissal. Because this allowed him to
return to work, he accepted this outcome rather than continue to fight the case to full
acquittal.
Client AW - clearance to work as an art teacher
Mr. AW worked as an art teacher in a New York City public school where he had been a
founding faculty member. On morning he was making chalk drawings on the sidewalk in
front of his building when police officers approached him. He was arrested after an
officer alleged that he recovered a cigarette - believed to be marijuana - which had been
dropped to the ground. The NYC Department of Education was notified through the
Division of Criminal Justice Services at the time of arrest, and Mr. AW was immediately
suspended from work pending the outcome of his case. Many months after he was
arraigned, he was offered an Adjournment in Contemplation of Dismissal. Because this
allowed him to return to work, he accepted this outcome rather than continue to fight the
case to full acquittal. Mr. AW missed over a year of classes at the school he loved as a
result of the arrest.
Client AS – Faced eviction from his NYCHA Apartment of 25 years.
AS lived with his elderly mother in their New York City Housing Authority apartment for
over 25 years. When his mother passed away, AS had to fight for succession rights to his
mother’s tenancy and get a lease in his name. When he was younger, AS went
undiagnosed with mental health impairments and had various interactions with the
criminal legal system related to the use of drugs, which he used to self-medicate. AS, now
in his 50’s and clinically diagnosed, still struggled with substance use. One day he was
arrested for buying a pill from an individual who turned out to be an undercover officer.
While fighting his criminal court case, NYCHA stated this arrest was the reason he
should not get a lease in his name. The criminal court diverted his case and he
participated in mandated treatment; nevertheless, NYCHA sought to evict him and
prevent him from getting a lease.
After AS connected with The Bronx Defenders, we were able to successfully challenge his
lease denial and also successfully defend against his eviction. However, many public
housing residents and their family members are not as lucky to obtain representation and
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stand to lose their housing based on drug arrests—even those deemed related to a
substance abuse problem.
Client JH – Monthly retirement benefits withdrawn from prepaid card presumed to
be proceeds of a drug sale.
Mr. JH pled guilty to misdemeanor drug possession and agreed to a six-month sentence
to run concurrently with a parole violation. But while he was incarcerated at Riker’s
Island, he was unaware that a civil forfeiture lawsuit was filed against him to confiscate
the approximately $1,500 in cash that was seized at the time of his arrest. As is presumed
of many unbanked people in NYC, including the Bronx where one in five people do not
have access to a bank account, law enforcement believed that the money must be the
proceeds of a drug sale. Before Mr. JH was released from Rikers, the government had
already sought to obtain a default judgment to keep the money because he never
responded to the lawsuit. After he was released, The Bronx Defenders represented him in
the civil proceeding, and demonstrated that the seized cash represented the New York
State retirement benefits he received as the beneficiary of his deceased father. At the time
he was arrested, he had one month’s benefits in cash after withdrawing the sum from a
prepaid ATM card where the money was deposited.
IV.

We Support a City-Wide Audit
Given the vast number of civil consequences and punishments that exist, we very much

support an amendment to the New York City Charter that would mandate a citywide audit of
collateral consequences for drug arrests and convictions. This would allow for a full assessment
of how the lives of individuals accused of drug crimes are impacted at the City level and would
give a bigger picture of the scope of barriers that exist. Our hope is that such an audit would be
comprehensive and far reaching. We hope that impacted communities will be consulted towards
these ends. The results of any audit should be made publicly available and accessible on an
annual basis. And once such data is collected, our hope is that the city will commit to eradicating
these practices that unjustly and disproportionately harm marginalized communities of color and
those who struggle with substance use – the spirit of which is antithetical to the important
criminal justice reforms that have passed to improve the lives of impacted individuals.
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V.

Conclusion
The time is now to build the inventory of city-wide civil consequences of drug-related

arrests and convictions. The Bronx Defenders would be happy to support this endeavor. Those
who have been impacted, those who continue to be impacted, and those who will be impacted
deserve this information, and hopefully, armed with this data, the City will be able to make
changes to remove these barriers and hurdles. Thank you for your consideration of this matter.
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