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I. INTRODUCTION 

		On December 16, 2019 the Committee on Contracts, chaired by Council Member Benjamin Kallos, and the Committee on General Welfare, chaired by Council Member Stephen Levin will hold an oversight hearing on New York City Department of Homeless Services (“DHS”) shelter provider contracts. Among those expected to testify include representatives from DHS, the Mayor’s Office of Contract Services (“MOCS”), advocates, and members of the public. 
II. DHS SHELTER SYSTEM 
DHS operates separate shelter systems for single adults,[footnoteRef:1] families with children[footnoteRef:2] and adult families.[footnoteRef:3] While the majority of shelters are operated by nonprofit providers under contract with DHS, the agency also enters into non-contractual arrangements with private landlords and commercial hotels[footnoteRef:4] in order to meet its legal obligation to provide shelter to anyone who requires it.[footnoteRef:5] In Fiscal Year 2019 (“FY19”), DHS awarded $2.1 billion in contracts to provide temporary shelter and services to homeless New Yorkers.[footnoteRef:6] [1:  DHS considers a single adult to be any man or woman over the age of 18 who seeks shelter independently, without being accompanied by other adults or minors. See http://www1.nyc.gov/site/dhs/shelter/singleadults/single-adults.page.]  [2:  DHS considers families with children to be the following households: families with children younger than 21 years of age, pregnant women and families with a pregnant woman. See http://www1.nyc.gov/site/dhs/shelter/families/families-with-children.page.]  [3:  DHS considers an adult family to be any family without minor children, including the following household compositions: applicants who are a legally married couple and present a valid original marriage certificate; or applicants who are a domestic partners couple and present a valid original domestic partnership certificate; or adults who provide, as part of their application for Temporary Housing Assistance, proof establishing the medical dependence of one applicant upon another; and two or more adults who can provide birth certificates to prove a parent and child or sibling family relationship or share a "caretaking" (emotionally or physically supportive) relationship. See http://www1.nyc.gov/site/dhs/shelter/families/adult-families.page.]  [4:  Shelter Repair Scorecard: Shelter Building Detail, https://www1.nyc.gov/site/dhs/about/shelter-repair-scorecard.page]  [5:  The right to shelter in New York State for homeless men was established by the 1981 consent decree in Callahan v. Carey, and was extended to homeless women by Eldredge v. Koch (1983), and homeless families by McCain v. Koch (1983).]  [6:  See “Agency Indicators Report Fiscal Year 2019: Department of Homeless Services” available at https://www1.nyc.gov/assets/mocs/images/content/Indicators/FY19%20Agency%20Indicators.pdf pg. 9 ] 

Families experiencing homelessness may be placed in a Tier II facility, a hotel, or a cluster site. According to New York State law, a Tier II facility “provides shelter and services to 10 or more homeless families including, at a minimum, private rooms, access to three nutritional meals a day, supervision, assessment services, permanent housing preparation services, recreational services, information and referral services, health services, and child-care services.”[footnoteRef:7] In addition, the New York City Administrative Code requires that Tier II shelters provide a bathroom, a refrigerator and cooking facilities and an adequate sleeping area within each unit within the shelter.[footnoteRef:8] As previously mentioned, families with or without children may also be placed in hotels and in cluster site facilities, which are apartments within private buildings where both homeless families and lease-holding tenants reside.[footnoteRef:9] [7:  18 N.Y.C.R.R. § 900.2(2).]  [8:  N.Y.C. Admin Code. § 21-124 (b)(1).]  [9:  Testimony of Seth Diamond, Commissioner, Department of Homeless Services, hearing of the New York City Council General Welfare Committee, (June 10, 2010), p. 19.] 

Single adults in the shelter system are divided into two systems by gender, and each system includes assessment shelters, general shelters and program shelters.[footnoteRef:10] As of August 2019, DHS reported that there were 470 buildings with shelter units, including 196 Tier II facilities, 105 adult shelters, 65 family cluster units and 84 hotels.[footnoteRef:11] [10:  Testimony of Seth Diamond, Commissioner, Department of Homeless Services, hearing of the New York City Council General Welfare Committee, (June 10, 2010), p. 19.]  [11:  DHS Shelter Repair Scorecard (August 2019) available at https://www1.nyc.gov/site/dhs/about/shelter-repair-scorecard.page] 

As of December 4, 2019, of the total DHS shelter population of 60,051 persons,[footnoteRef:12] there were: [12:  “DHS Daily Report.” NYC OpenData, Department of Homeless Services (DHS), Dec. 4, 2019, available at data.cityofnewyork.us/Social-Services/DHS-Daily-Report/k46n-sa2m ] 

· 12,167 families with children, representing 37,962 individuals (of whom 21,680 were children);[footnoteRef:13] [13:  Id.] 

· 2,493 adult families, encompassing 5,244 individuals;[footnoteRef:14] and [14:  Id.              ] 

· 16,845 single adults (12,224 men, 4,621 women).[footnoteRef:15] [15:  Id.] 


In addition to the large number of individuals living in DHS shelters, the average length of stay in days has been increasing. Between FY09 and FY18, the average length of stay in days for families with children increased by 53.38%, from 281 to 438 days.[footnoteRef:16] The average length of stay for single adults in the DHS system is 401 days—54% longer than in FY09.[footnoteRef:17]  [16:  2009 Mayor’s Management Report https://www1.nyc.gov/assets/operations/downloads/pdf/mmr/0909_mmr.pdf; 2019 Preliminary Mayor’s Management Report https://www1.nyc.gov/assets/operations/downloads/pdf/pmmr2019/dhs.pdf ]  [17:  Id.] 

III. DHS MONITORING & OVERSIGHT OF SHELTER PROVIDERS  
In December 2015, New York City Comptroller Scott Stringer published an audit assessing whether existing oversight mechanisms in place at DHS ensured that homeless families with children were placed in facilities that provided satisfactory conditions and met the needs of families in a timely manner.[footnoteRef:18] In a review of 101 apartments at eight randomly selected shelters, the Comptroller found that majority had one or more conditions that raised health and safety concerns, including rodent and roach infestations, peeling paint, water damage, and mold on bathroom ceilings. The Comptroller found that DHS did not have sufficient controls in place to ensure shelter facilities were adequately maintained, and relied on shelter providers themselves to inform the agency of problems with housing and services. In the Comptroller’s assessment, DHS had limited assurance that shelter providers were delivering housing and services in accordance with their contractual agreements and regulations, which “[increased] the risk that vendors may provide inadequate housing and services to homeless families”.[footnoteRef:19] [18: See “Audit Report on the Controls of the Department of Homeless Services over the Shelter Placement and the Provision of Services to Families with Children” Office of the New York City Comptroller December 18, 2015 available at https://comptroller.nyc.gov/wp-content/uploads/documents/MG14_088A.pdf]  [19:  Id. ] 

The Comptroller made several recommendations to improve DHS’ ability to monitor its contracts with providers and to ensure satisfactory conditions were being met at shelter sites. The audit recommended that DHS increase the number of Program Analysts overseeing shelters to better their monitoring and to codify its policies and procedures governing oversight of shelters to ensure Program Analysts were aware of their specific responsibilities and to monitor shelters in a consistent manner.[footnoteRef:20] The Comptroller also emphasized the need to ensure that shelter providers promptly correct the conditions of health and safety concerns raised.[footnoteRef:21]  [20:  Id. at 13 ]  [21:  Id. ] 

In the agency’s response, DHS officials agreed with the audits 13 recommendations and stated they had already begun implementing many of them.[footnoteRef:22] In addition, DHS announced the creation of new program divisions to enhance shelter management, monitoring, and oversight including the Office of Regulatory Compliance and Accountability (“ORCA”), the Office of Continuous Quality Improvement (“CQI”), the Quality Assurance Unit (“QSA”), the Strategic Planning Unit (“SPU”), the Clinical Services Unit (“CSU”), and the Shelter Repair Squad (“SRS”).[footnoteRef:23] The roles and responsibilities of these offices are summarized below:[footnoteRef:24]  [22:  Id. at 30 ]  [23:  Id. at 30 ]  [24:  Id. at 30-33 ] 

· ORCA- assists DHS program divisions and their providers in adhering to the statutory, regulatory, and contractual obligations outlined by the State Office of Temporary and Disability Assistance. ORCA ensures providers and directly operated facilities respond to outstanding issues related to State inspections, DOI findings, Fire Department/ Department of Housing Preservation and Development/Department of Buildings violations, and internal monitoring tools. 
· CQI ensures quality assurance is in place with regard to compliance with OTDA regulations as well as DHS policies and procedures. CQI performs unannounced site visits, conducts interactive HomeStat forums with agency and shelter staff, and implements the evaluation and quality improvement protocol (EQUIP), which is an assessment system to evaluate shelter performance. 
· QSA is responsible for the systematic monitoring and analysis of various aspects of the shelter services to ensure standards of quality are being met, to provide technical assistance and training, and to inform the continued development of agency practices and standards. 
· SPU supports the division’s program areas by enhancing structure and improving efficiency. SPU develops policies, procedures, and process flows to ensure consistency, identifies inefficiencies, and works to improve the quality of practice across the division and shelter provider networks. SPU also researches and oversees the implementation of best practices, including evidence-based and evidence-informed metrics of service delivery, creating and managing new opportunities and supports for families and children through a portfolio that covers education/vocational training, employment, and health and wellbeing. 
· CSU oversees the expansion of the Safety First Team of Social Workers. The Safety First Team was formed in December 2014 to engage and assess families with children residing in shelter who are deemed “high-risk” and provide needed interventions. The expansion of Safety First into CSU will permit additional resources and staff to further this mission. 
· SRS consists of representatives from DHS, HPD, DOHMH, DOB, FDNY, and the Department of Design and Construction which conducts bi-annual inspections of all NYC shelters to ensure the health and safety of all residents. Further details are provided below.   
DHS also announced the implementation of several new procedures to address the oversight of shelters and management.[footnoteRef:25] In March 2015, DHS implemented the Shelter Inspection Procedure, which applied to all shelters in the DHS system.[footnoteRef:26] Using a Routine Site Review Inspection (“RSRI”), inspections are designed to consistently evaluate the “physical and structural conditions of a shelter as well as the shelters provider’s ability to maintain the site in good repair”.[footnoteRef:27] RSRI requires shelter providers to correct severe violations within 24 hours and a subsequent re-inspection by DHS. This procedure also reduced the number of days providers needed to submit correction action plans from 30 business days to 14, and permits the “recoupment of funds from providers who do not ensure the remediation of violations”.[footnoteRef:28] DHS also implemented new procedures related to operational planning, case management guidelines for family shelters, and crime prevention surveys and security assessment.[footnoteRef:29]  [25:  Id. at 33 ]  [26:  Id. ]  [27:  Id. ]  [28:  Id. ]  [29:  Id.  ] 

IV. SHELTER CONDITIONS 
Department of Investigation Report
In March 2015, the New York City Department of Investigation (“DOI”) released a report based on the inspection of 25 DHS family shelters that revealed extremely poor shelter conditions.[footnoteRef:30] The report stated that “these shelters, which provide housing for approximately 2,000 of the City’s nearly 12,000 homeless families, exposed residents to serious health and safety violations such as extensive vermin infestations, blocked or obstructed means of egress, non-working smoke and carbon monoxide detectors, and improper and/or missing Certificates of Occupancy.”[footnoteRef:31]  [30:  The City of New York Department of Investigation (Release #08-2015), “DOI INVESTIGATION OF 25 CITY-RUN HOMELESS SHELTERS FOR FAMILIES FINDS SERIOUS DEFICIENCIES,” (Mar. 12, 2015) available at https://www1.nyc.gov/assets/doi/press-releases/2015/mar/pr08dhs_31215.pdf, (hereinafter DOI Report).]  [31:  Id.] 

DOI inspected five cluster sites, nine hotels, and 11 Tier II family shelters.[footnoteRef:32] 
DOI found the cluster sites to be the worst maintained, the most poorly monitored, and provided the least adequate social services to families.[footnoteRef:33] The cluster sites were issued 223 building and fire violations for serious risks such as obstructed passageways, locked exits, defective window guards, and the presence of roaches, rats and mice.[footnoteRef:34] For the hotels, DOI found that a recurring complaint was the infestation of rats and mice, despite monthly and sometimes weekly extermination.[footnoteRef:35] The hotels had a total of 168 building and fire violations.[footnoteRef:36] For the Tier II shelters, DOI found these facilities to be the best maintained and provided the most social services of the three shelter types; however, 7 of the 11 Tier II sites inspected had either an improper Certificate of Occupancy or none at all.[footnoteRef:37] In total, the 11 shelters were issued 230 building and fire violations.[footnoteRef:38]  [32:  Id.]  [33:  Id.]  [34:  Id.]  [35:  Id.]  [36:  Id.]  [37:  Id.]  [38:  Id.] 

DOI made several recommendations to address their findings, including those related to DHS’ procurement process.[footnoteRef:39] DOI recommended developing a three-year phased plan to bring all three types of shelter facilities into contractual relationships with the City, where there must be enforcement mechanisms.[footnoteRef:40] DOI also recommended DHS to create a three-year plan detailing how it would increase shelter capacity, which may arise from closing “noncompliant, substandard shelters”.[footnoteRef:41] Additionally, DOI recommended the agency to appoint an Internal Compliance Monitor to audit shelters to ensure violations and repairs were fixed in a timely manner, enforce contracts, and issue financial penalties for shelters who failed to make corrections.[footnoteRef:42] [39:  Id. at pg 3 ]  [40:  Id.  ]  [41:  Id. ]  [42:  Id. ] 

Administration Actions
In May 2015, two months after the release of the DOI report, the administration launched the Shelter Repair Squad (SRS), discussed above. In January 2016, the SRS 2.0 was launched to systematically identify and address shelter condition violations that had been left unaddressed for decades.[footnoteRef:43] The SRS 2.0 expanded upon the existing HPD inspections of DHS shelters and new repairs.[footnoteRef:44] Teams from HPD, the Human Resources Administration (HRA) and DHS focus on clearing conditions in non-cluster shelters.[footnoteRef:45] In a General Welfare hearing on December 17, 2018, DSS testified that the City and shelter providers have addressed more than 25,000 violations within 3 years.[footnoteRef:46] [43:  Dept. of Homeless Services, Press Release, As Part of Homeless Services Restructuring, Mayor de Blasio Expands Effort to Improve Shelter Conditions, http://www1.nyc.gov/assets/dhs/downloads/pdf/press-releases/shelter-repair-squad-2-0-press-release.pdf ]  [44:  Press Release, “As Part of Homeless Services Restructuring, Mayor de Blasio Expands Effort to Improve Shelter Conditions,” (Jan. 6, 2016), available at http://www1.nyc.gov/office-of-the-mayor/news/018-16/as-of-homeless-services-restructuring-mayor-de-blasio-expands-effort-improve-shelter ]  [45:  Press Release, “Mayor Bill de Blasio Announces City Aggressively Inspecting and Fixing Homeless Shelter Conditions,” (Feb. 1, 2016) available at http://www1.nyc.gov/office-of-the-mayor/news/120-16/mayor-bill-de-blasio-city-aggressively-inspecting-fixing-homeless-shelter-conditions (hereinafter Feb. 1, 2016 Press Release).]  [46:  Testimony of NYC Department of Social Services, NYC Council Hearing, Committee on General Welfare, Dec. 17, 2018, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3761206&GUID=501CDCE8-0140-4A76-9460-4C70D30C4064] 

In February 2017, Mayor Bill de Blasio released a new plan to combat homelessness titled “Turning the Tide on Homelessness in New York City” (“Turning the Tide”) that would end the use of 360 cluster sites and commercial hotels by 2021 and 2023, respectively, and replace them with 90 traditional shelters distributed across the five boroughs, thus reducing the number of homeless shelters across the City by 45 percent.[footnoteRef:47] Since January 2016, when DHS was at a high point of 3,600 cluster units citywide, cluster sites will be reduced to 1,175 units when the latest transaction to convert 200 units is complete—a nearly 70 percent reduction of the cluster sites in use at the program’s high point.[footnoteRef:48] Of the 90 new shelters planned in Turning the Tide, 56 new borough-based shelters have been announced with 27 already open and operating as of May 2019.[footnoteRef:49] [47:  NYC Office of the Mayor, Press Release, “De Blasio Administration Announces Plan to Turn the Tide on Homelessness with Borough-Based Approach; Plan Will Reduce Shelter Facilities by Forty Five Percent,” (Feb. 28, 2017) available at http://www1.nyc.gov/office-of-the-mayor/news/118-17/de-blasio-administration-plan-turn-tide-homelessness-borough-based#/0]  [48:  NYC Mayor’s Office Press Release, “More Permanent Housing for Homeless Families: De Blasio Administration to Create Over 200 Units of Affordable Housing,” Nov. 19, 2019, https://www1.nyc.gov/office-of-the-mayor/news/550-19/more-permanent-housing-homeless-families-de-blasio-administration-create-200-units-of ]  [49:  Data provided by email from Erin Drinkwater, DSS, Nov. 26, 2019] 

Model Budgeting
The adopted budget of FY18 included $22.7 million to support the model budget process to address “salary disparities for preventative services, senior centers, services for runaway homeless youth, and adult protective services” with plans for additional model budget processes for the following two years.[footnoteRef:50] According to the Human Services Council, the model budget process provided the City the opportunity to “adjust its human services payment rates to cover real costs and address the disparity between the salaries of City employees and those of nonprofit employees who work on City contracts, which made nonprofit recruitment and retention difficult.”[footnoteRef:51]  [50:  Human Services Council “Statement on the Adopted Fiscal Year 2018 New York City Budget” June 8, 2017 available at https://humanservicescouncil.org/wp-content/uploads/Initiatives/SustainOurSanctuary/Statement-on-the-Adopted-FY18-City-Budget.pdf ]  [51:  Id. ] 

In a June hearing last year by the Contracts and General Welfare Committees, the Department of Social Services (“DSS”) testified that previous budgets had been a one-size-fits-all approach and that DSS created model budgets specific to the population served and the size of the shelter.[footnoteRef:52] The model created staff-to-client ratios for direct services staff (e.g. caseworkers, supervisors, housing specialists, social workers, peer specialists, recreation staff and residential aides).[footnoteRef:53] Due to cost variations in shelters such as rent, utilities, insurance and security, the model budget allowed for flexibility to adjust specific line items to ensure the budget meets all the requirements for each unique shelter.[footnoteRef:54] In preparation for the hearing, DSS sampled contracts that had been approved under the new model budgets and found that 18 percent of the new funding was for direct care services, 14 percent was for maintenance, 11 percent was for indirect cost increases and 30 percent was for security.[footnoteRef:55] DSS also outlined a new performance evaluation process for nonprofit partners “to make sure that our investments and our expectations are aligned.”[footnoteRef:56] [52:  Testimony of NYC Department of Social Services, NYC Council Hearing, Committees on General Welfare and Contracts, Jun. 21, 2018, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3514426&GUID=937DC473-705E-4674-A875-E1EE1CF3B81B]  [53:  Id.]  [54:  Id.]  [55:  Id.]  [56:  Id.] 

V. CONTRACTS FOR HOMELESS SERVICES

DHS’ FY20 Adopted Budget totals $2.1 billion (including City and non-City funds), which represents approximately two percent of the City’s overall budget. Of DHS’ $2.1 billion budget, 86 percent, or $1.8 billion, funds shelter contracts in FY20. There are a total of 426 shelter operation and service contracts.[footnoteRef:57] Major shelter providers include The Acacia Network, Bowery Residents Committee, CAMBA, Children’s Community Services, LCG Community Services, and Women in Need (WIN).  [57:  The City of New York, Adopted Budget Fiscal Year 2020, Expense Revenue Contract p. 114c-115c. https://www1.nyc.gov/assets/omb/downloads/pdf/erc4-19.pdf.] 

[image: cid:image002.png@01D5B1D1.1B79DC70]
In FY20, the largest contract amounts awarded to date are to The Acacia Network for $95.4 million, Children’s Community Services for $135 million, and Women in Need (WIN) for $45.5 million.[footnoteRef:58] The table below provides a summary of DHS’s shelter portfolio by type of shelter and borough.[footnoteRef:59]  [58:  www.checkbooknyc.com]  [59:  DSS Monitors Report for Council, November Plan Fiscal 2021.] 

[image: ]Homeless Families
In FY20, there are 288 Homeless Family Services contracts totaling $1.1 billion, which make up the largest portion of DHS’ contract portfolio. These contracts fund 19 Adult Family shelters, two Adult Family hotels, 176 Family with Children shelters, 51 Family with Children hotel sites, and 65 Family with Children cluster sites for a total of 313 shelter sites.[footnoteRef:60] [60:  Id.] 

Homeless Individuals
In FY20, there are 138 Homeless Individual Services contracts totaling $685 million. These contracts fund 104 Single Adult shelters and 30 Single Adult hotel sites for a total of 134 shelter sites.[footnoteRef:61] [61:  Id.] 

Hotel Contracts
The annual registered contracts for commercial hotels used for shelter is $376 million, with contracts in both Homeless Family Services and Homeless Individual Services, of which 73 percent of the total hotel contracts budget is for Families with Children, 22 percent is for Single Adults, and five percent is for Adult Families. In Fiscal 2020, there are 83 contracted hotel buildings across eight providers that account for 19 percent of all shelter buildings. The largest hotel contracts are with The Acacia Network for $147.7 million, Children’s Community Services for $120 million, and Core for $30 million.[footnoteRef:62] [62:  DHS Fiscal 2020 Preliminary Budget Response.] 









VI. VENDOR INFORMATION EXCHANGE SYSTEM (VENDEX) 
Several laws and policies provide guidelines by which city agencies must select a vendor, monitor the duration of a contract, and evaluate the performance of a given contractor doing business with the City. The Vendor Information Exchange (“VENDEX”) system was developed as a means to provide greater transparency and accountability into the City’s contracting process, and to ensure information about vendors awarded contracts were available to both individuals responsible for making contract decisions and the public. The City Council passed Local Law 52 of 1987 requiring the Mayor and the Comptroller to jointly establish a computerized database containing information about contracts, franchises, and concessions mayoral agencies contracted with.[footnoteRef:63] The goal of this law was to ensure that “contracts go only to honest and capable vendors and that the city obtain the highest quality and quantity of goods and services.”[footnoteRef:64] [63:  L.L. 52/1987]  [64:  L.L. 44/1992, §1. ] 

City agencies are legally required to use VENDEX to help make decisions regarding a vendor’s responsibility.[footnoteRef:65] Pursuant to rules of the Procurement Policy Board (“PPB”), certain vendors and their principal owners/officers are required to complete VENDEX questionnaires in order to be considered for a contract award.[footnoteRef:66] Vendors are required to complete these questionnaires if the total value of their contracts with the City exceed certain amounts.[footnoteRef:67] [65:  City of New York, Mayor’s Office of Contract Services, Vendor’s Guide to VENDEX 1 (Revised July 31, 2012), available at https://www1.nyc.gov/assets/mocs/downloads/pdf/VendorsGuideToVendex-2012_07_31.pdf (hereinafter, “Vendor’s Guide to Vendex”)]  [66:  City of New York, Mayor’s Office of Contract Services, “VENDEX,” https://www1.nyc.gov/site/mocs/resources/vendex.page (last accessed Nov. 1, 2016)]  [67:  Vendor’s Guide to VENDEX, supra note 4, at 2.] 

The VENDEX questionnaires ask vendors and/or principal owners to provide basic business information and to disclose “cautionary information” (defined as “any adverse action by any New York City affiliated agency, including but not limited to poor evaluation, default, non-responsibility determination, debarment, suspension, withdrawal or pre-qualified status, or denial of pre-qualified status”).[footnoteRef:68] The questionnaires also ask vendors and their principal owners to disclose present or past relationships with city agencies, such as if they were/are employed by a city agency, or acted as a consultant.[footnoteRef:69] Providing materially false information or willfully choosing not to disclose relevant information on VENDEX could lead to a determination of non-responsibility, as well as criminal prosecution for the individual making the false statement.[footnoteRef:70]  [68:  N.Y.C. Admin. Code § 6-116.2 ]  [69:  City of New York, Mayor’s Office of Contract Services, Principal Questionaire (last updated Sept. 25, 2014), available at  https://www1.nyc.gov/html/mocs/downloads/pdf/Vendex/principal_questionnaire_2014%20-%20Fillable%20(140925).pdf ]  [70:  Vendor’s Guide to Vendex, supra note 4, at 3.] 

The need to report cautionary information is often dependent on the particular circumstances. For example, if an entity was debarred, found non-responsible, or defaulted, but later had that determination overturned or reversed, it would not need to report this information.[footnoteRef:71] However, if the initial action was taken as the result of an investigation or inquiry by any prosecutorial, investigative, or regulatory agency, the entity would need to disclose the triggering investigation or inquiry.[footnoteRef:72] Where criminal charges were filed against a vendor or affiliate, or a principal owner/officer was arrested, and these actions were dismissed, they would not need to be disclosed, but pending charges would need to be disclosed at the time of submission.[footnoteRef:73] Agencies are also required to report cautionary information to the VENDEX system. This includes when the agency finds a vendor non-responsible, gives an unsatisfactory performance evaluation, terminates or revokes a contract or a vendor’s pre-qualification status, or when the agency discovers there has been an investigation or criminal action taken against the vendor.[footnoteRef:74] Adverse information remains on the VENDEX system for 10 years with respect to felonies, and five years with respect to other actions.[footnoteRef:75] [71:  Id. at 14.]  [72:  Id. ]  [73:  Id.]  [74:  See 9 N.Y.C.R.R. § 2-08]  [75:  Vendor’s Guide to Vendex, supra note 4, at 15.] 

New York City Charter requires that information contained in the VENDEX system (except for confidential information such as Social Security numbers, home addresses, and phone numbers) be made available to the public.[footnoteRef:76] MOCS maintains a Public Access Center where members of the public can either visit in-person to use the online system or call to receive information on vendors who have contracts with the City.[footnoteRef:77]   [76:  N.Y.C. Charter §1064(d)]  [77:  City of New York, Mayor’s Office of Contract Services, supra note 5.] 

Procurement and Sourcing Solutions Portal (PASSport)  
In Summer 2017, MOCS began rolling out the first phase of the Procurement and Sourcing Solutions Portal (“PASSPort)”.[footnoteRef:78] According to MOCS, PASSport is a “technology solution designed to create visibility into the contracting process, enhance collaboration, and facilitate timely contract registration.”[footnoteRef:79] The online portal aims to make procurement easier for vendors and agencies by making it the primary platform where business is done with the City.[footnoteRef:80] Phase 1 of PASSPort created an online process for vendors to complete their VENDEX questionnaires, allowing for real-time disclosures. Through PASSport, each vendor manages their online accounts, completes vendor and principal questionnaires, enroll in commodities reflecting their capability to do business, and allowed vendors to view and respond to performance evaluations based on their contracts with various city agencies.[footnoteRef:81] This feature also allows agencies to view and share performance evaluations of previous contracts, and all VENDEX disclosures made by a vendor in one place.  [78:  https://www1.nyc.gov/site/mocs/systems/about-go-to-passport.page]  [79:  Jorgensen, Jillian “More than 100 nonprofits want change to City Charter to help them get paid on time” Daily News, January 7, 2019 available at http://www.nydailynews.com/news/politics/ny-pol-nonprofits-contracts-deblasio-city-charter-20190104-story.html ]  [80:  See “About PASSPort” Mayor’s Office of Contract Services available at https://www1.nyc.gov/site/mocs/systems/about-go-to-passport.page ]  [81:  Id. ] 

In 2019, MOCS began rolling-out Phase II of PASSport, which enabled vendors to more easily catalog their management systems and similarly offer agencies a so-called “online shopping” experience for vendors who have done prior work with the city or who are on a preapproval list.[footnoteRef:82] Additionally, Phase II was scheduled to offer streamline purchase orders for agencies to send to vendors, and standardized electronic invoicing across all participating agencies.[footnoteRef:83] [82:  Id. ]  [83:  Id. ] 

Lastly, PASSPort Phase III is scheduled for a future date, and will offer vendors a searchable database for business opportunities, as well as the opportunity to track the progress of ongoing contracts and negotiations through the city procurement process. 
VII. VENDOR SELECTION AND EVALUATION 

	Contracting agencies are typically restricted in their ability to choose vendors due to the variety of New York state procurement statutes that place certain restrictions on an agency’s ability to contract. The underlying purpose of these statutes is to “assure the prudent and economical use of public moneys for the benefit of all the inhabitants of the state and to facilitate the acquisition of facilities and commodities of maximum quality at the lowest possible cost.”[footnoteRef:84] The promulgation of the city’s purchasing rules is delegated to the PPB, which governs most city agencies, including DHS.[footnoteRef:85] [84:  N.Y. Gen. Mun. Law § 100-a.]  [85:  See N.Y. City Charter § 310.] 

	The PPB establishes rules pursuant to the state’s General Municipal Law § 103 which provides the basic instructions for most public works contracts which require the contracting agency to issue an award to the “lowest responsible bidder” after a competitive sealed bid.[footnoteRef:86]  [86:  See N.Y. Gen. Mun. Law § 103 (“all contracts for public work involving an expenditure of more than thirty-five thousand dollars and all purchase contracts involving an expenditure of more than twenty thousand dollars, shall be awarded by the appropriate officer, board or agency of a political subdivision or of any district therein. . . to the lowest responsible bidder furnishing the required security after advertisement for sealed bids.”).] 

Some of the DHS public works contracts to develop and operate homeless shelters are obtained via competitive sealed bids and requests for proposals (“RFPs”) in accordance with the PPB rules referenced above.[footnoteRef:87] An accepted bid is then awarded based on a vendor’s responsibility, which hinges on two factors: the vendor’s “capability to perform in full the contract requirements” and “the business integrity and reliability that will assure good faith performance.”[footnoteRef:88] [87:  In Fiscal Year 2019, 42 of DHS’s 595 procurements were done through competitive sealed bids or RFPs; See N.Y.C. Mayor’s Office of Contract Services, Agency Indicators Fiscal Year 2019, at 9 available at https://www1.nyc.gov/assets/mocs/images/content/Indicators/FY19%20Agency%20Indicators.pdf.  ]  [88:  9 R.C.N.Y § 2-08(b)(1).] 

	A vendor’s ability to perform is generally established by providing evidence that the vendor has completed similar projects,[footnoteRef:89] however the “business integrity” component of a responsibility determination hinges on the bidder’s “honesty, integrity, good faith and fair dealing.”[footnoteRef:90] Bidders with criminal convictions, pending indictments, or pending investigations could establish a basis for finding a vendor non-responsible.[footnoteRef:91] Additionally, failure to disclose information requested by the City, or failure to cooperate with an ongoing investigation could also result in a finding of non-responsibility.[footnoteRef:92] 	 [89:  See, e.g. P & C Giampilis Const. Corp. v. Diamond, 619 N.Y.S.2d 271 (1994) ]  [90:  LaCorte Elec. Const. & Maint., Inc. v. Cty. of Rensselaer, 600 N.Y.S.2d 818, 819 (1993).]  [91:  See Schiavone Const. Co. v. Larocca, 503 N.Y.S.2d 196, 198 (1986) (“A criminal investigation or an indictment against the contractor can provide a rational basis for a finding that the contractor is not a ‘responsible bidder’”).]  [92:  See Tully Const. Co. v. Hevesi, 625 N.Y.S.2d 531, 532 (1995) (“[T]he petitioner's failure to make accurate disclosure on its Vendex forms and failure to comply with the Comptroller's investigative subpoenas with respect to illegal waste disposal, support the determination by the Mayor that the petitioner, having engaged in ‘corrupt activity’ under New York City Charter § 328(c), is not a responsible bidder entitled to an award of the subject municipal contract.”).] 

DHS also procures many of its contracts or renewals via negotiated acquisition, which is a separate process under the PPB rules that permit the contracting agency to bypass the competitive bidding requirements under certain circumstances, provided the agency obtains a waiver from the Mayor’s Office of Contract Services.[footnoteRef:93] In FY19 DHS issued 23 procurements via negotiated acquisition (or extension of a negotiated acquisition) out of 595 total procurements.[footnoteRef:94] The PPB rules offer several enumerated reasons for negotiated acquisition, including the existence of a timeliness requirement for services that could not be completed expediently under a competitive sealed bid; a limit on the number of contractors available to perform the required work; or a compelling need to extend a contract beyond the permissible twelve-month limit.[footnoteRef:95] [93:  See 9 R.C.N.Y § 3-04(b)(2).]  [94:  See N.Y.C. Mayor’s Office of Contract Services, Agency Indicators Fiscal Year 2019, at 9 available at https://www1.nyc.gov/assets/mocs/images/content/Indicators/FY19%20Agency%20Indicators.pdf. ]  [95:  See id.] 

	A vendor responsibility finding is still required for negotiated acquisitions, but unless any flags are identified by the contracting agency, the DOI, or the Comptroller’s office, the award will still typically be made.
	In the course of performance of a shelter contract, any DHS homeless shelter provider is subject to audit by the City and State Comptrollers’ Offices, as well as the New York State Office of Temporary and Disability Assistance’s Division of Shelter Oversight and Compliance (“DSOC”).[footnoteRef:96] Comptroller audits typically identify areas of expenditure irregularities or insufficient documentation, and recommendations include programmatic improvements and fiscal oversight such as clearer record-keeping and standards of operation, and monitoring of shelter operations where appropriate.[footnoteRef:97] Meanwhile, DSOC audits consist of program inspections as well as physical inspections at shelters themselves.[footnoteRef:98] Once DSOC inspections are complete, OTDA reports typically include findings and recommendations for corrective action, and may require follow-up inspections to ensure compliance.[footnoteRef:99]  [96:  See N.Y. Office of Temporary and Disability Assistance, “OTDA Shelter Inspection Process,” https://otda.ny.gov/programs/shelter/inspection-process.asp (last visited Dec. 10, 2019).]  [97:  See, eg. Office of the New York State Comptroller, “New York City Department of Social Services
Oversight of Security Expenses in Single Adult and Adult Family Homeless Shelters,” https://osc.state.ny.us/audits/allaudits/093018/16n6.htm (last visited Dec. 10, 2019).]  [98:  See N.Y. Office of Temporary and Disability Assistance, “OTDA Shelter Inspection Process,” https://otda.ny.gov/programs/shelter/inspection-process.asp (last visited Dec. 10, 2019).]  [99:  See id.] 

VIII. ISSUES & CONCERNS 
While the City has made improvements over the past few years in the procurement process for nonprofit service providers, particularly through the development of the HHS Accelerator system and implementation of model budgeting, several issues still remain. The Human Services Council recently developed an “RFP Rater,” designed to aid nonprofit human service providers and government agencies in understanding the risks and challenges inherent in government funding.[footnoteRef:100] As New York relies on nonprofit organizations to deliver a wide range of services, providers have reported that the procurement process is inefficient, resulting in underfunded programs, overregulation, and micromanagement.[footnoteRef:101] In collaboration with experienced nonprofit and government sector experts, HSC developed a set of 60 questions that address government practices that have significant impacts on nonprofit operations and finances.[footnoteRef:102] These questions are used to evaluate the risk of government solicitations.[footnoteRef:103]  [100: See “RFP Rater: A Two-Way Procurement Mirror” Human Services Council available at  https://humanservicescouncil.org/hscs-rfp-rater-two-way-procurement-mirror/]  [101:  Id. ]  [102:  Id. ]  [103:  Id. ] 

According to HSC, government agencies routinely issue high-risk solicitations, which may place nonprofits in unstable financial situations if they choose to respond.[footnoteRef:104] High-risk solicitations likely effect the pool of providers that respond to RFPs, as some organizations can absorb risks that others cannot.[footnoteRef:105] By highlighting problematic practices, HSC hopes that the RFP Rater will enable nonprofits to make well-informed decisions about City and State contracts that may result in “forgoing opportunities, negotiating from a [more] informed position, or putting in place clear plans for mitigating the associated risks”.[footnoteRef:106] [104:  Id. ]  [105:  Id.  ]  [106:  Id. ] 

Additionally, nonprofit providers have continued to experience significant delays in the overall contracting process and the lengthy lag in receipt of payments they are enduring places them in precarious financial situations.[footnoteRef:107] At a December 17, 2018 hearing of the General Welfare Committee, Homeless Services United (HSU) stated in testimony that “the single most impactful thing the City could do to improve the conditions and quality of services in shelter would be to fully implement promised investment in shelter maintenance, appropriate staff to client ratios, indirect expenses and cost of living increases owed to employees so that service providers have the resources they need to care for the building in which clients reside and appropriately staff and manage programs.”[footnoteRef:108] Similarly, in the July Executive Budget hearing, HSU stated, “We are once again calling upon the City to accelerate the pace of registering the necessary model budget amendments so that nonprofits can finally put the resources promised in fiscal year 2018 to work and continue to improve the conditions and programs in our shelters throughout the DHS portfolio.”[footnoteRef:109] The testimony went on to say that many Safe Havens and Drop-In Centers have not received an adjustment in 10 to 20 years.[footnoteRef:110] [107:  Mary Kate Bacalao, “Nonprofits Can’t Help Homeless People When Cities Pay Them Late,” Citylab, March 8, 2019, see: https://www.citylab.com/perspective/2019/03/homeless-nonprofit-new-york-san-francisco-contract-latepay/584464/ ]  [108:  Testimony of Homeless Services United, NYC Council Hearing, Committee on General Welfare, Dec. 17, 2018, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3761206&GUID=501CDCE8-0140-4A76-9460-4C70D30C4064 ]  [109:  Testimony of Homeless Services United, NYC Council Executive Budget Hearing, Committee on Finance, May 23, 2019, https://hsunited.org/wp-content/uploads/2019/07/HSU-Testimony-5-23-19-exec-budget.pdf]  [110:  Id. ] 

The conditions of shelters have also been a consistent concern. In the Coalition for the Homeless’ most recent annual report, shelter conditions were given a grade of C+.[footnoteRef:111] While improvements have been made in recent years, issues still remain with “large-scale capital needs, routine cleaning and maintenance, and dehumanizing treatment by shelter staff.”[footnoteRef:112] While older City-owned facilities had the most capital needs, frequently documented issues included plumbing systems; bathroom fixtures; electrical capacity; elevators; and heating, ventilation, and air conditioning (HVAC).[footnoteRef:113] During inspections, the Coalition frequently encountered filthy bathrooms, most often at night and on weekends, as well as vermin.[footnoteRef:114] The Coalition documented cases of residents having to request toilet paper each time they used the rest room, poor-quality food in insufficient portions, and infrequent laundry services.[footnoteRef:115] All of these conditions are dehumanizing and can lead to further traumatization. According to information obtained by the New York Post, the city’s inspections of certain hotel-shelters received the second-lowest rank, as they were found to be missing basic child-proofing precautions, and “major physical deficiencies and maintenance concerns”.[footnoteRef:116] [111:  Coalition for the Homeless, “State of the Homeless 2019,” available at  https://www.coalitionforthehomeless.org/state-of-the-homeless-2019/ ]  [112:  Id.]  [113:  Id.]  [114:  Id.]  [115:  Id.]  [116:  Hicks, Nolan “City-Funded Nonprofit Packed Homeless in Shelters with ‘Wiring Hazards’ New York Post August 25, 2019 available at https://nypost.com/2019/08/25/city-funded-nonprofit-packed-homeless-in-shelters-with-wiring-hazards/ ] 


IX. CONCLUSION 
The Committees hope to better understand the effectiveness of DHS’ existing oversight and management of shelter providers and their enforcement of such policies. More specifically, the Committees would like to learn how DHS evaluates the performance of contractors and ensures that shelters are providing quality care and services to homeless New Yorkers. The Committees are also interested in learning how the overall procurement of homeless services effects the quality of shelters. 

DHS Fiscal 2020 Hotel Beds

Hotel Beds	225 beds
$20 million
2,765 beds
$273 million
1,075 beds
$83 million
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Total Open Violations
as of October 2019
(excluding Cluster

Provider Fiscal 2020 Amount* Sites)**
Acacia s 95444923 18
Bowery Residents Committee (BRC)  § 32849716 1
cavBA s 23462917 2
Childrens Community Services s 135,092,305 2
LCG Community Services s 52579.302 7
Women in Need (WIN) s 45494544 28
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