Y school of management
james j. choi

Professor of Finance

September 18, 2019

po Box 208200
New Haven ct 06520-8200
t 203 436-1833
f 203 436-9252
james.choi@yale.edu
som.yale.edu/choi

To the Committee on Civil Service and Labor:
I am pleased to offer this testimony on the proposal to require New York
City employers to establish an automatic enrollment IRA for their workers.
Automatic enrollment in retirement savings plans is a topic that I have
studied for two decades. I coauthored some of the earliest studies that
showed that automatic enrollment has a dramatic positive effect on the
probability that employees will contribute to their retirement savings plan.1
The U.S. Department of Labor cited these papers as a motivation for key
provisions of the Pension Protection Act of 2006 that encourage employers
to adopt automatic enrollment.
More recently, I have coauthored a study that found that automatic
enrollment does not increase credit card debt or financial distress.2 We also
found no statistically significant effects on auto debt and first mortgage
debt, although there is considerably more uncertainty around these
estimates.
Nearly all of the previous research on automatic enrollment has been done
on large employers that voluntarily offer 401(k) plans. The types of
employers that would be affected by the New York City proposal tend to
be smaller and attract a different kind of employee. Whereas automatic
enrollment in large 401(k) plans tends to result in participation rates around
90%, requiring automatic enrollment at employers that did not organically
offer a retirement savings plan previously does increase participation rates,
but not to such high levels. In the OregonSaves program, which is similar
1

James Choi, David Laibson, Brigitte Madrian, and Andrew Metrick, 2002. “Defined
contribution pensions: Plan rules, participant decisions, and the path of least resistance.”
In James Poterba, ed., Tax Policy and the Economy 16, pp. 67-114.
http://faculty.som.yale.edu/jameschoi/tpe_plr.pdf
James Choi, David Laibson, Brigitte Madrian, and Andrew Metrick, 2004. “For better or
for worse: Default effects and 401(k) savings behavior.” In David Wise, ed., Perspectives
on the Economics of Aging. Chicago: University of Chicago Press, pp. 81-121.
http://faculty.som.yale.edu/jameschoi/betterorworse.pdf
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http://faculty.som.yale.edu/jameschoi/total_savings.pdf
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to the New York City proposal, the participation rate in the auto-IRA is
62%. 3 In the United Kingdom, the participation rate under mandatory
automatic enrollment is 88% for companies with more than 58 employees,
74% for companies with 50-57 employees, 67% for companies with 30-49
employees, and 70% for companies with 2-29 employees.4 Note that the
70% participation rate for the smallest companies—while considerably
lower than 100%—is still a 44 percentage point increase relative to the preautomatic enrollment regime.
The default contribution rate chosen matters a great deal for how much
people contribute. In OregonSaves, 93% of participants are contributing
5% of their income, which is the default. 5 However, the default
contribution rate—as long as it is greater than zero—does not have much
of an effect on participation rates, at least in 401(k) plans. A Vanguard
study of 277 401(k) plans with automatic enrollment covering 187,016
employees found that the average participation rate is 93%, 93%, 92%,
92%, and 93% under a default contribution rate of 2%, 3%, 4%, 5%, and
6% of income, respectively.6 Clearly, then, the default contribution rate
must be chosen carefully. A default that is too low can have the unintended
consequence of lowering average savings.
Ideally, individuals should have just a single retirement account that both
their current and future employers send contributions to. Such a setup has
the advantages of being easier to manage for the individual and lowering
administrative costs by concentrating all the individual’s retirement
balances into a single account. The fixed costs of administering a lowbalance account can exceed any reasonable earnings that the balances can
accrue, creating a situation where the account will lose value over time due
to fees unless it is subsidized. This problem is exacerbated if an individual
has multiple low-balance accounts.
My biggest concern with the New York City proposal is its potential for
creating many accounts with permanently small balances. Current New
York City workers have a significant probability of moving to an employer
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outside of New York City in the next few years. If they do so, they will
leave a relatively small dollar accumulation in their New York City IRA,
and they have a high likelihood of not rolling this money over into another
IRA or 401(k). Not only does this small-balance account create net costs
for the system, but it increases the chances that the individual loses track
of the account. In Australia, which has a mandatory retirement savings
system that covers 15.6 million people, there are 6.2 million lost and
unclaimed accounts collectively holding US$12 billion.7 Around 40% of
people have more than one retirement account, and the failure to
consolidate these accounts costs Australians US$1.8 billion every year in
extra fees.8
Because Congress has not created a federal auto-IRA that would hold
contributions for a worker in a single account even as he or she moves
anywhere in the country, more localized solutions are emerging. Each
system will tend to suffer less from the small-balances problem to the
extent that it covers a larger economic area that current workers are less
likely to leave. I am uncertain whether New York City is a sufficiently
large region by itself. It would be desirable if New York City could
coordinate its auto-IRA accounts with those now emerging at the New
York state level, New Jersey, and Connecticut.
Finally, the U.S. Department of Justice has just announced that it is backing
a lawsuit that seeks to shut down the California auto-IRA program because
it allegedly violates the federal Employee Retirement Income Security Act
of 1974 (ERISA). I am not qualified to opine on the merits of the suit and
its likelihood of success, but it would certainly be disastrous for an autoIRA program to begin operation and then be forced to shut down soon
thereafter.
Sincerely yours,
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NEW YORK CITY COMMITTEE ON CIVIL SERVICE & LABOR AND COMMITTEE ON CONTRACTS
HEARING ON
INT. NO. 888 – A LOCAL LAW IN RELATION TO ESTABLISHING A RETIREMENT SAVINGS
PROGRAM FOR PRIVATE-SECTOR EMPLOYEES
September 23, 2019
The Securities Industry and Financial Markets Association1 is a national trade association which brings
together the shared interests of hundreds of broker-dealers, banks and asset managers. SIFMA’s members
provide services to investors and retirement plans throughout New York, including advisory services,
investment opportunities and plan recordkeeping.
We agree that there is a retirement savings challenge in this country and strongly support proposals to help
investors save in a safe, effective and efficient manner. Int. 888 would establish a mandatory-on-employer
Roth IRA that would automatically enroll eligible private sector employees. This particular proposal raises a
number of concerns and does not consider many of the more recent programs that have been authorized by
states across the country – including in New York.
Ten states have enacted laws authorizing the creation of state-run retirement plans for private sector workers.
These are California, Connecticut, Illinois, Maryland, Massachusetts, New Jersey, New York, Oregon,
Vermont and Washington State. Of the earliest states to study these types of plans and move forward
(California, Illinois, Oregon and Massachusetts), three of them authorized a plan like the one proposed in Int.
888. States that began the process a bit more recently have turned towards more robust plans that present
fewer challenges for both savers and the state. Such plans include the marketplace-style plans authorized in
Washington State and New Jersey, a 401(k)-style plan that is operational in Massachusetts, a multiple
employer plan in Vermont, and a slightly different IRA in New York State. Each of these plans have enjoyed
wide support from many consumer groups.
Below, we have outlined several of the challenges referenced above and why alternate plans make more sense
for New York City and its residents – for example, developing a specific city-run plan that follows the general
outline of New York State’s newly authorized program (which could provide savers with two strong options
to best fit their individual needs). We urge you to consider the following when contemplating the
establishment of a city-run retirement plan for private sector workers:
(1) Current Access to Retirement Savings. The market for retirement savings products in New York is
robust and highly competitive – and largely based in New York City. More than 500,000 people are
employed in the finance and insurance industries, which provide numerous, fairly priced retirement
savings options, including 401(k), 403(b), 401(a) and 457(b) plans, as well as SIMPLE, SEP and traditional
and Roth IRAs. IRAs are also readily available online and at most financial institutions. Lack of access is
not the problem.

SIFMA is the voice of the U.S. securities industry, representing the broker-dealers, banks and asset managers whose 889,000
employees provide access to the capital markets, raising over $2.4 trillion for businesses and municipalities in the U.S., serving retail
clients with over $16 trillion in assets and managing more than $62 trillion in assets for individual and institutional clients including
mutual funds and retirement plans. For more information, visit http://www.sifma.org.
1

(2) Factors Other Than Access May Be Creating Underlying Obstacles to Savings. With a variety of
options already available, factors other than access may be keeping people from saving. It is important
that any proposal address some of the underlying issues with retirement under-saving, including
competing financial needs and a lack of understanding about the importance of saving over time. In fact,
an AARP survey found that “No money left after paying bills” was the leading obstacle to retirement
savings. Additionally, a survey by the California Secure Choice Retirement Savings Investment Board
concluded that “the leading reasons for not saving more for retirement are not making enough money or
needing to pay off debts.” Indeed, not earning enough, paying off debt, unexpected expenses and a focus
on helping family were the top four responses, affecting 74% of all respondents. A city-run auto IRA
program would not address this.
(3) A State-Run Plan Could Encourage Employers with Strong Retirement Plans to Re-evaluate,
Thereby Lowering Overall Retirement Savings. We are very concerned that a city-run plan could
encourage employers with strong existing plans to drop their current plan in favor of a lesser alternative.
Employers often contribute up to 6% of an employee’s gross salary directly to his or her retirement
account. A government program could curb the use of employer contributions if employers with strong
retirement savings plans move to the government plan for ease of compliance, lower costs or other
reasons – ultimately leading to lower account balances. In fact, a market feasibility analysis of the
proposed state-run plan in Connecticut showed that only 48% of employers with existing plans would not
consider moving to a state-sponsored plan.
(4) The Cost of a Proposed Solution. States have estimated that the start-up or up-front financing costs of
a program that includes a state-run auto-IRA can range from $8 million to $170+ million dollars,
depending on the type of plan and the size of the state. Conversely, the marketplace start-up costs in
Washington State, described below, were roughly $500k and the estimated cost of the Utah tax credit, as
well as certain education initiatives that some states have explored, would all have a lower fiscal impact.
(5) When Assessing Cost, it is Important Not to Overstate Projections. Oregon’s plan (OregonSaves) is
the operative state-run, mandatory-on-employer, auto-IRA that is furthest along. It has been operating
for over two years and all covered employers with 20+ employees are currently required to participate. In
the program’s initial feasibility study, the state estimated a participation rate between 75 and 80%. A
recent analysis puts the participation rate at 62%. The study estimated annual contributions over
$600m/year by Year 3. Only $12m has been saved as of this past February – with estimated start-up
costs of $11m. Finally, the feasibility study estimated that the plan’s budget would reach net positive after
7 years. Current estimates – if met – predict that it may take up to 10 years. The state even had to reevaluate the number of potentially eligible workers.2 On top of this, the program only includes about
$25m to-date, far short of their initial projections. Any errors in the starting estimates of a proposed
program could significantly understate the cost to the state, the length of time the state would need to
break-even or the length of time needed to develop a self-sustaining program.
(6) Potential Liabilities for the State. ERISA is a vital investor protection law that has been effectively
protecting investors since the 1970s. It also places certain legal and regulatory burdens on plan sponsors
(in this case, the City of New York). For many years, states have found these regulations too burdensome
to move forward with a plan. To help facilitate the creation of a certain type of state-run plan, the DOL
finalized a rule in 2016 that gave states a limited safe harbor from ERISA. Citing investor protection and
other concerns, Congress repealed the rule in 2017.

See: Oregon’s initial feasibility report, and updated feasibility report presented to the program’s Board in March 2018, an analysis
of the plan by the Boston College Center for Retirement Research and the February 2019 update shared by the Board.
2
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As such, states or cities with qualifying plans – as Int. 888 could create – will be subject to all the federal
requirements. They may face penalties in administrative actions or be civilly liable for violating federal
law, including failing to comply with document production deadlines and other obligations. While these
types of lawsuits are unlikely in the first several years of the program, the liabilities could be massive. On
top of these liabilities, the city may also be subject to other litigation challenges around the scope or
validity of the law itself, such as the settled case in Oregon3 or the ongoing challenge in California.4 In
fact, the DOL itself has stated that such plans are ERISA-covered plans, that they do not fall into the
1975 IRA safe harbor and that the plan itself is preempted by ERISA.
Conversely, the plans in other states (e.g., New York, Washington State, New Jersey, Massachusetts and
Vermont) have faced no such challenges.
(7) Potential Harm to Participants. Most concerning of all is that such a plan for private sector workers
could pose risks to savers. The city should consider the value of the protections afforded by ERISA –
particularly to women, children and heirs of deceased account holders – and what is potentially lost in a
non-ERISA plan.
A city-run auto-IRA program could also harm investors who have IRA eligibility issues – especially when
taxpayers are being auto-enrolled in Roth IRAs. There are several (often complicated) reasons why
someone might be ineligible to contribute to such a plan, including having a spouse with access to a
workplace plan or being married and filing taxes separately. For this reason, it is highly likely that a good
number of workers auto-enrolled in a Roth IRA, as proposed by Int. 888, could face IRS penalties for
these contributions through no fault of their own.
In addition, Bankrate recently reported that 60% of people couldn’t handle a $1,000 unexpected expense
without borrowing money or going into debt. A city-run plan should consider how to make sure workers
understand that an emergency savings account takes precedence over retirement savings, particularly if
lack of emergency savings results in savers taking on additional debt or paying significant early withdrawal
penalties.
(8) A Wide Variety of Possible Solutions Exist. As previously mentioned, there are a wide variety of
potential solutions to the retirement savings crisis which we urge you to consider. For instance:
−

−
−
−
−

In May 2015, Washington State enacted and funded the first voluntary small business retirement plan
“Marketplace” in the nation, which works with private providers and establishes a web-portal
structure to connect private sector employers with qualifying plans. This program officially launched
on March 19, 2018 and is available at www.retirementmarketplace.com. New Jersey also authorized a
similar plan;
Vermont enacted a law authorizing the development of a multiple employer plan;
Massachusetts has enacted a 401(k) plan for employees of small non-profits;
New York State has authorized5 the creation of a voluntary-on-employer IRA program; and
Utah has offered a tax credit for employers that provide retirement savings plans to their employees.

Wealth Management, “First state run retirement plan faces legal challenge,” October 2017. Available at:
http://www.wealthmanagement.com/retirement-planning/first-state-run-retirement-plan-faces-legal-challenge.
4 Howard Jarvis Taxpayers Association v. the California Secure Choice Retirement Savings Program, ED-CA, No. 2:18-cv-01584MCE-KJN.
5 See pg. 7, Article 43.
3

3

The above plans all provide greater protections for savers, encourage (as opposed to forbidding)
important employer contributions, are consistent with basic principles of saving (such as establishing an
emergency savings before a retirement account which limits access to funds), critically do not auto-enroll
workers in programs for which they are ineligible, and/or would create substantially fewer liabilities and
costs for the city.
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WRITTEN TESTIMONY OF
MICHAEL PARKER
EXECUTIVE DIRECTOR, OREGON SAVINGS NETWORK
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THE COUNCIL OF THE CITY OF NEW YORK
COMMITTEE ON CIVIL SERVICE AND LABOR
SEPTEMBER 23, 2OL9
INTRODUCTION

Members of the Committee on Civil Service and Labor

My name is Michael Parker and I am the Executive Director of the Oregon Savings
Network at the Oregon State Treasury. The Network focuses on promoting the
financial security of all Oregonians, including retirement savings.
In 2017, Oregon launched the first-in-the-nation auto-IRA program for private
sector workers. OregonSaves was created in response to our state's and nation's
retirement savings crisis. According to the National Institute for Retirement
Security, the gap between what's saved and what's needed is estimated to be at
least $6.8 trillion nationally.r At the same time, more than half of the private sector
workforce in the United States lacks access to an employer-sponsored retirement
savings plan at work. In Oregon alone, with a working age population of 1.8
million, there were an estimated 1 million private sector workers without such
access. And that matters, because research by the AARP shows that workers are
15-times more likely to save if there is an option to do so at work.2

I am pleased to report that the program works and has already achieved significant
success in its initial roll out. Tens of thousands of Oregonians, many of whom have
never saved before, are participating at ever-increasing levels.

t https://www.nirsonline.orglwp-content/uploads/2017l06/retirementsavingscrisis
2

f inal.pdf
https://www,aarp.orslcontent/dam/aarplppi/20L7-01/Retirement%2OAccess%20Race%20Ethnicitv.pdf
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3,200 employers have started submitted payroll contributions for their
employees;
50,000 accounts have been established

for new savers;

$30 million has been saved in just two yearsl

Average monthly contribution rate is $126 per month;

Total monthly contributions are nearly $4 million, and increasing every
month
Participation rate continues to hold steady at 7O percent.

What is OregonSaves?
OregonSaves is an easy, automatic way for Oregonians to save for retirement at
work. Workers at an employer that does not offer a qualified retirement plan can
automatically enroll and start saving into their own personal IRA.

Oregon employers that do not offer a retirement savings option are required to
offer OregonSaves to their workers. Participating workers contribute to their IRA
with every paycheck, and those IRAs are tied to the worker, ensuring that what a
worker saves is portable and will always remain under their control. Workers can
opt out if they want, but most are staying in-about 3 of every 4 eligible workers.
Based on early demographic data, two-thirds of workers age 35-44 choose to
participate in OregonSaves when they work at a facrlitating employer.3 This means
OregonSaves is laying a foundation for a long-term culture shift, in which saving
early and throughout your career becomes the norm.

How does it work?
OregonSaves launched its pilot phase in July 2017 and began operating statewide
at the beginning of 2018. The statewide rollout will continue in waves through
2020, which is the timeline for small firms with four or fewer workers. However,

http://crr.bc.edu/wp-content/uploads/2018/12llB

18-22.pdf
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many employers see the benefits of OregonSaves and aren't waiting to register.
Employers of any size can enroll at any time ahead of their registration date, and
nearly 2,000 have already done so.
The program is also open for voluntary enrollment by individuals, including the
self-employed, gig economy workers, and those whose employers are not required
to facilitate OregonSaves.
OregonSaves is adding approximately 1,000 savers every week, and we anticipate
that volume to increase over the next few years, as small businesses join the
program in the final waves of the roll out. The estimated total of eligible workers
could be as large as 400,000-500,000.4
The participation rate of eligible workers has remained steady at around 72
percent, consistent with the market research analysis completed in2016,5 which
estimated opt-out rates of 20 to 30 percent. And, there is potential for opt-out rates
to drop over time data from the United Kingdom's NEST program, a similar
defined contribution workplace retirement plan with automatic enrollment, show
the opt-out rate dropped by almost 50 percent over time.6

Workers automatically enrolled in OregonSaves utilize a standard set of options
designed to reduce the stress and decision paralysis often ascribed to individuals
enrolling in retirement savings plans. The default savings rate and account type for
OregonSaves is 5 percent of gross pay into a Roth IRA, with an average savings
rate currently around 5.5 percent.
We chose a Roth IRA as the standard account type because workers can withdraw
their contributions at any time without penalty. This is an important design feature
for new savers, many of whom lack emergency savings to weather unexpected
expenses.

Additional standard design features include depositing the first $1,000 saved into a
capital preservation fund. This serves a dual purpose: first, it keeps our participants
away from market volatility in the early months when they are new to the program.
Second, it ensures that if a worker is automatically enrolled and decides soon
4

https://www.oregon.sov/retire/SiteAssets/Pases/Newsroom/ORSP%20Market%20Analvsis%2013JULY2O16.pdf
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thereafter to withdraw from the program, they can quickly access all contributed
funds. Contributions above $1,000 automatically flow into a target date fund based
on the participant's estimated retirement age.

Finally, the standard design includes an automatic escalation of 1 percent each year
until the contribution rate reaches 10 percent. Almost 10,000 OregonSaves
participants had their first auto-escalation on January I this year, and we are happy
to report that 90 percent of participants who auto-escalated made no changes to
their contribution rates. In fact, a number of participants used the reminder as an
opportunity to increase their savings rate even further.

Employer Facilitation
Facilitating OregonSaves is free for employers. Program costs are covered by fees
on the IRA account assets.
We constructed the program to limit the time employers spend facilitating the
program. Employer interaction with the program includes the following:

First, after employers are notified of the program, they are required to go online
and register with the state to facilitate the program or exempt out because they
already offer some type of retirement plan.
Once registered, the employer is prompted to provide basic information about each
worker so OregonSaves can contact individuals to set up their accounts or obtain
opt-out forms.

Beginning 30 days following worker enrollment, employers begin transferring
contribution amounts to the individual IRAs. Employers using a payroll service
provide instructions to their payroll provider to initiate these transfers. Employers
without a payroll service handle these transfers as they would any other deduction
from an employee's pay. Employers and payroll providers tell us this adds 10-15
minutes to their payroll each pay period.

Program Changes for Employers
For the past year, we have also been collaborating with some of the nation's largest
payroll providers in an attempt to further streamline the administrative process. It
is our hope that by laying this groundwork early, payroll providers and third-parly
provider platforms will automate communication and data transfer with us, further

4

reducing the employer's role and in some cases eliminating their responsibilities
entirely.

Public Support
The public overwhelmingly supports OregonSaves. Employers say it is easy to
sign up workers, and based on a recent public survey by DHM,7 the level of
support has actually increased in the first year. That poll found an astounding 82
percent of people support OregonSaves. They know it is the right approach, and
that it will improve savings, making Oregon stronger, today and in the long run.

Conclusion
OregonSaves is already succeeding and achieving the goal of improved access to
retirement savings. Workers and businesses across Oregon express strong support
and agree about the need for the program.

The success of OregonSaves will have long-term positive implications for the
savers and for Oregon. Thousands of Oregonians will save significant amounts of
money for years to come as OregonSaves is phased in statewide. Every person is
different and their retirement needs will vary, but OregonSaves and the ability to
save is already improving our business climate, and is already increasing the longterm financial stability of thousands of Oregonians.

7
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From the Editor

The First State Auto IRA Is Up,
Running, and Working — So Why
Do Some Business Groups Want
These Plans to Fail?

A

s we go to press, a leading business trade group, backed by
faulty legal “advice,” is aiming to kill state automatic individual
retirement accounts (IRAs). Their immediate target is OregonSaves,
which launched the first such pilot program this summer, with similar programs in development in Illinois, California, Maryland, and
Connecticut. (Full disclosure, my firm is working with a number of
these states.)
In a nutshell, auto IRAs are a way for in-state employees at some
private sector companies that don’t offer a 401(k) or other retirement
plan to contribute a portion of their pay to a Roth or traditional IRA
curated (but not operated) by a state-appointed board. In the Oregon
program now operating, 5 percent of eligible workers’ pay is automatically directed into the savings program — although workers can opt
out entirely, choose a different savings rate, or withdraw their savings
at any time, without penalty on the principal. (Depending on circumstances, there may be a federal tax penalty on the early withdrawal
of investment earnings.) Although Oregon is the steward supervising
the program and the employers serve as a conduit for fund contributions, the auto IRAs themselves are administrated entirely by a team
of a private sector and professional recordkeeper, trustee, custodian,
and money manager.
The results so far? Oregon’s first two pilot programs have enabled
1,000 employees in mostly micro and small businesses to set aside
$200,000 in retirement savings in just a couple of months. The
employee opt-out rate is around 30 percent; low enough to show
the program is being well-received but high enough to show that those
not wishing to save have had no trouble disengaging. As the program
officially took effect statewide on November 15 for businesses with
100 or more employees and no retirement plan, thousands more are
benefiting. That isn’t surprising; a decade of experience with 401(k)
plans, along with research by numerous behavioral economists,
including 2017 Nobel Laureate Richard Thaler, clearly demonstrates
that auto enrollment and payroll withholding are extremely effective
tools for nudging people to act in their own interest, while also fully
protecting their right to make their own decisions.
Until now, critics have tried to argue that state auto IRAs are
really ERISA-regulated pension plans and, thus, subject to complex
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reporting, disclosure, and fiduciary rules. They also claim that mandating certain employers to make the program available amounts to
unlawful state interference with federal retirement policy set out in
the Employee Retirement Income Security Act (ERISA). However, a
1975 US Department of Labor (DOL) safe harbor provides that a payroll deduction IRA is not an ERISA plan, as long as employee participation is completely voluntary and the company does not contribute
to, endorse, or get kickbacks from the program. Every state auto IRA
is designed to comply with this safe harbor.
The latest legal attack is easily brushed aside: OregonSaves IRAs
are not “real” IRAs under Internal Revenue Code Section 408 requirements and, thus, do not qualify for the DOL safe harbor. That would
be true only if the IRA monies were held by the state, because by law
only an insurance company, bank, or approved non-bank custodian
can maintain an IRA. In fact, Oregon’s role is as a facilitator. The IRAs
themselves are maintained and trusteed by Ascensus, and all assets
are held by The Bank of New York Mellon in custody — both qualified and well-respected independent financial institutions — and fully
compliant with tax code rules.
Among the other legal objections around the DOL safe harbor is
that automatic enrollment in any payroll withholding IRA, even with
advance notice and an easy opt-out, is merely voluntary but not “completely voluntary” for the employee, as required by the 1975 DOL safe
harbor. Even if there was a semantic distinction, the clear and simple
process for employees to opt-out, withdraw their savings, or change
their rate of deduction at any time without penalty is as voluntary,
completely or otherwise, as an affirmative election.
Granted, the DOL in 2016 did state that auto enrollment IRA contributions were not “completely voluntary” and, accordingly, added
a layer of safe harbor protection extended specifically to state-based
IRA payroll withholding programs. However, that ruling became moot
when Congress subsequently revoked the new safe harbor under the
Congressional Review Act. By law, the safe harbor issue is now considered a complete “do-over” — as if the 2016 DOL guidance on the
voluntariness of auto enrollment never happened.
It should be noted that the DOL had misconstrued a well-established
benefit enrollment technique and that no case law has found automatic
enrollment not to be voluntary, completely or otherwise. (Opponents
to the Oregon program have cited a court case involving an opt-out
approach for parents to choose whether to enroll their children in a
same sex or coed public school, but to apply it to payroll withholding
is absurd.)
The latest legal attack also alleges that employers have too much
control and involvement in Oregon’s auto IRAs to satisfy the 1975
DOL safe harbor. In fact, Oregon employers have zero say in the
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program’s default contribution rate, the type of IRA (Roth or traditional), the plan investments, selecting service providers, or the withdrawal and distribution rules, to name a few. Rather, the employer’s
only responsibility is withholding and delivering its employees’
payroll contributions to the outside professional IRA administrator.
(Ironically, private employers have significantly more decision-making
power in a regular, non-ERISA payroll program, because the employer
must decide to offer the program, choose the vendor, and establish
an enrollment process.)
The 55 million employees nationwide who currently lack access
to any savings vehicle at work, and their employers, deserve better
than to have the only simple, inexpensive, and workable program
currently available stymied by factually inaccurate and incorrect legal
reasoning.
The views set forth herein are the personal views of the author
and do not necessarily reflect those of the law firm with which he is
associated.
David E. Morse
Editor-in-Chief
K & L Gates LLP
New York, NY

BENEFITS LAW JOURNAL

3

VOL. 30, NO. 4, WINTER 2017

Maryland Small Business
Retirement Savings Board

September 23, 2019

Comments on NYC INT 0888 & 0901
Hon. Joshua Gotbaum, Chair
Maryland Small Business Retirement Savings Board
To the members of the New York City Council,
Thank you for the opportunity to submit testimony about your bills to create a retirement savings
program for those whose employers don’t offer one. Efforts like the one you’re considering, which
have been already adopted by several state and cities, could mean the difference between security
and poverty in retirement for tens of millions. If adopted nationwide, they would represent the
greatest improvement in retirement security since the adoption of Social Security and Medicare.
Maryland is one of the first states to enact an automatic payroll savings program to help these
workers. The Maryland Small Business Retirement Savings Board and Trust (“Maryland$aves”) was
designed by a legislative commission, passed on a bipartisan basis and signed by Governor Hogan in
2016. I chair the Board1, however I should note that my comments represent only my own personal
views.
The genius of these programs is that they reach employees of small businesses and non-profits that
otherwise refuse to offer a retirement savings plan. The objections these operations face in setting
up a retirement plan can be real: they don’t have the funds either to contract with a financial firm or
make contributions, and they don’t want the reporting and legal responsibilities that come with
running a plan under federal law.
The program you’re considering solves these problems by limiting the costs and eliminating the legal
obligations. Rather than spending thousands of dollars to contract with a private financial firm,
small businesses and non-profits instead can connect their payroll systems to a low-cost
professionally-managed system created by government. Since all organizations within a state or city
can use the same program, connection costs and investment fees are much, much lower than they
otherwise would be. Furthermore, as more such programs are set up, various state and city
programs will be able to combine and lower costs further.
The consequences of these programs can be profound improvements in retirement security. The
Employee Benefits Research Institute estimates that more than 40% of Americans will run out of
both Social Security and their retirement savings. Overwhelmingly, these are people who don’t have
retirement savings because it wasn’t done automatically from their paychecks. If everyone had the
opportunity automatically to create a retirement nest egg, millions would be better off.
I understand that you will have many witnesses who are knowledgeable about these important
programs, so I will not spend more time explaining their benefits. If you or your staffs have
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specific questions about how these programs work or about the issues involved in setting them up, I
and my colleagues from Maryland$aves are more than happy to provide advice. Please contact John
Wasilisin, Executive Director, at JWasilisin@MarylandSaves.org.

Possible Changes
The bill covers both full-time and part-time employees and requires employer participation unless
“all eligible employees” are offered a retirement plan (§20-1406(c)). Since few small businesses offer
a retirement plan for part-time employees, this bill would require many more businesses to enroll
than has been the case in other states. You may want to limit the requirement to employers who
don’t offer a plan to their full-time employees.
As written, the bill would apply to all businesses/non-profits that both employ more than 10 people
and don’t offer some form of retirement savings plan. As we studied small businesses in Maryland,
we discovered that some small businesses continued to pay their employees manually. (A survey
conducted for Maryland$aves suggests this is about 25% of such businesses.) As a result, our bill
applies only to businesses that have some form of automated payroll processing. Those who write
checks manually are exempted.
The bill also contains a requirement, §20-1404(a), that it conform to the regulations of the US
Department of Labor (DOL). Unfortunately, DOL has a history of varying both its interpretation
of federal law and its regulations, so a requirement to conform to them is “a moving target”. Most
states instead simply require that their program be consistent with federal law.

Program Design Issues
The bill imposes some requirements on the program that will make it either difficult or expensive to
offer:


It requires that the default contain a separate escrow, so that people can withdraw their money
without penalties. This can be done easily with a basic Roth IRA account and doesn’t need a
separate escrow account.



It requires that people have the option of taking their funds as a single lump-sum or as an
annuity. This is a feature that we in Maryland are exploring carefully. However, most observers
believe that, unless annuitization is required, so few people will choose it that the cost of the
annuity will be prohibitive.

In general, you might consider giving the board more discretion to design the program according to
the needs of New Yorkers and the evolving ability to the financial services industry to provide
services automatically and at lower cost.

1

The 11-member board includes ex-officio the State Treasurer and the Secretary of Labor, Licensing & Regulation,
as well as 9 members appointed, 3 each, by the Governor, the Speaker of the House of Delegates, and the President
of the Senate to staggered terms.
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September 24, 2019
By email (mbutehorn@council.nyc.gov)
Committee on Civil Service and Labor
New York City Council
c/o Malcom M. Butehorn
Senior Counsel
250 Broadway, 14th Floor
New York, NY 10007
Re:

Committee on Civil Service and Labor Hearing on INT 888 and INT 901
Proposed Mandatory City-Run Auto-IRA Program

Dear Committee on Civil Service and Labor:
Thank you for the invitation to testify at the hearing on September 23, 2019 regarding proposed
legislation (Int. No. 888 and Int. No. 901), which would create a mandatory city-run auto-IRA
retirement savings program. I am sorry I was unable to attend the hearing, but I am pleased to
submit these written comments. This letter is sent on behalf of myself and our client, the
American Benefits Council (“Council”), which has actively engaged on similar programs
adopted or under consideration in other states and cities.
The Council is a public policy organization representing principally Fortune 500 companies and
other organizations that assist employers of all sizes in providing benefits to employees across
the country, including New York City. Collectively, the Council’s members either directly
sponsor or provide services to retirement and health plans that cover more than 100 million
Americans.
I am a partner of Davis & Harman LLP, a law firm in Washington, DC that specializes in, among
other things, retirement and savings policymaking. I have written and spoken about these state
and city auto-IRA programs for many years, and, for example, I have testified in connection with
the recent OregonSaves rulemaking.
The Council and its members have long supported both public and private efforts to expand
access to retirement savings opportunities for workers. Due to the voluntary nature of the United
States’ employment-based retirement system, the Council has worked closely with Congress and
the federal agencies over the years to reduce the administrative burdens and costs of sponsoring a
retirement plan in order to encourage employers to offer (and to continue to offer) plans to their

employees. Although we understand the concerns that have led several states and cities to
explore and/or pass statutes creating a state- or city-run plan, we are nevertheless concerned that
the implementation of these plans, unless done with care, could undermine the incentive for
employers to adopt and maintain a retirement plan with employer contributions, higher
contribution limits, and far more participant protections.
Appropriate features of a state- or city-run auto-IRA program.
Because our goal in working with states and cities looking to implement these programs is to
ensure that they do not undermine the incentive to adopt and maintain employer-based, federally
regulated retirement plans, we consistently advocate that these programs should have the
following features:
•
•
•

•

The state or city law should not impose any requirements on employers that already offer
a plan. Therefore, the mandate should not apply to an employer that offers a plan with
respect to employees that have not met the plan’s eligibility requirements.
The mandate to participate in the state or city program should not apply to an employer
whose plan does not contain particular features (such as a particular type of investment),
all of which are extensively regulated by federal law.
The program should minimize the reporting burden on employers that are exempt from
the mandate because they already offer a plan. We recommend that administrators of
these programs rely on the Annual Report (Form 5500) filed with the U.S. Department of
Labor to determine whether an employer already offers a plan.
The savings vehicle should be an IRA in order to maintain the incentive for a business
owner to adopt a full retirement plan with higher contribution limits.

We recommend delaying further action while the state implements its auto-IRA program.
On April 12, 2018, the state of New York enacted the Secure Choice Savings Program, which
will be administered by the state’s deferred compensation board. The program will be voluntary
for employers that have not offered a qualified retirement plan in the preceding two years. The
program will be available to employers throughout the state, including in New York City.
Given the enactment of the state program, we strongly recommend that further action by the New
York City Council be delayed. The state program will provide an opportunity to experiment
with an auto-IRA program without a new mandate. Inconsistent requirements from state to state
and within the same state could be confusing for workers, and may result in anomalies that
would best be avoided by uniformity in the applicable rules. This is particularly a problem for
New York, because the metropolitan New York City area extends outside city borders and into
multiple other states.
Another reason that it is prudent to delay implementation is that the very legality of these
mandatory programs is the subject of litigation in California. 1 As we assume you are aware, the
1

Howard Jarvis Taxpayers Assoc. v. California Secure Choice Retirement Savings Program, No 2:18-cv-01584MCE-KJN (E.D. Cal.).

2

U.S. Department of Justice, with co-counsel from the U.S. Department of Labor’s Office of the
Solicitor, filed a “statement of interest” in this litigation on September 13, 2019. The United
States expressed in this statement of interest its view that (a) the CalSavers Program (which is
very similar to the mandatory program you are considering) does not satisfy the Department of
Labor’s safe harbor for IRA savings programs, and (b) the Secure Choice Act, which imposes
the mandate on employers, is preempted by Employee Retirement Income Security Act of 1974
(“ERISA”). 2
We recommend the proposal exempt all employers that offer a retirement plan.
If, after the state-run program is up and running, the New York City Council determines it still
makes sense to be move forward with the proposal, there is a critical clarification that is
necessary to the legislation: ensuring that employers that offer a retirement plan to their workers
are fully exempt from the mandate.
For more than 40 years, employers who sponsor a retirement plan have been subject to a single
federal statutory and regulatory regime under ERISA. One of the fundamental reasons that
Congress had for passing ERISA was to ensure that employers who voluntarily sponsor a
retirement plan are not subject to a multitude of rules under state laws that would inevitably vary
from state to state. This framework has enabled the current retirement system to successfully
reach millions of employees across the country. It is critical that states and cities do not take
action at the expense of employees who are already participants in an ERISA-covered plan.
ERISA-covered plans offer several important advantages over state and city auto-IRA programs,
including, as noted above, the opportunity for employer contributions, higher contribution limits,
fiduciary oversight, and more participant protections than are available in an IRA.
Every state that has enacted a mandatory auto-IRA program has provided an exemption for
employers that already sponsor a retirement plan. Your proposal also has an exemption, but we
recommend a critical clarification that will reduce burdens on employers: provide that an
employer is exempt from the mandate if the employer offers a retirement plan, even if that plan
does not cover 100% of its employees.
Federal law already stringently regulates the design of retirement plans. The various
nondiscrimination rules in the Internal Revenue Code require that the plan’s eligibility and
benefit rules do not favor highly compensated employees, and such rules impose restrictions on
eligibility conditions in the plan. 3 In addition, employers may impose age and service
requirements within certain parameters (generally age 21 and one year of credited service).
Consistent with these restrictions, it is unusual for a retirement plan to be offered to 100% of all
2

The proposed legislation in New York City prohibits establishment of the program if it would “create additional
material monetary liability or obligation for, or an enforceable guarantee by, the city or its agencies, officers or
employees, except to the extent that assumption of such liability is required to ensure that the program is not an
‘employee pension benefit plan’ or a ‘pension plan’ for purposes of [ERISA].” At a minimum, it appears the City
could quickly find itself the subject of litigation, given the position expressed by the Department of Labor, which
has interpretive jurisdiction over ERISA preemption.
3

See, for example, Internal Revenue Code sections 401(a)(4), 401(k)(3), 401(m), 410, and 416, and the many pages
of Treasury regulations that interpret them.
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employees at all times, starting from the date of hire. Oftentimes, an employee who is not
currently eligible for participation in the plan will become eligible in the future, either due to
meeting the plan’s service requirement or due to moving from an ineligible position to a position
eligible for participation. Although employers are free to impose less restrictive service
requirements for eligibility in their qualified plans, federal law does not mandate that they do so.
These federal requirements appropriately balance the administrative costs of enrolling every
employee from day one with ensuring a plan adequately covers those employees who need
retirement coverage with their job (particularly full-time and long-term employees). Seasonal
and part-time employees are often less likely to wish to save for retirement through an employer
plan, either because they are younger and saving for other purposes, such as for an emergency
fund or education, or because they have a spouse who is saving for retirement. (Such employees
can, of course, save in an IRA.) In addition, federal policy regarding the eligibility of such
seasonal and part-time workers continues to develop and is receiving increased attention at the
federal level, especially in light of the growing number of “gig” economy workers.
It appears your proposal would, unlike any other similar proposal we have seen, require a
covered employer to participate in the city-run program if even a single employee is not eligible
for the employer’s plan. In particular, the legislation requires a “covered employer” to offer its
“eligible employees” the city-run retirement program. “Eligible employee” is defined as an
employee who is 18 years of age or older, employed for compensation in the city by a “covered
employer,” and “to whom a retirement plan has not been offered by the covered employer in the
preceding two years.” “Covered employer” includes an entity which, among other criteria, “has
not offered, in the preceding two years, to its employees who satisfy the definition of ‘eligible
employee’ in this section, a retirement plan.” The language is somewhat circular, but it appears
the proposal in its current form imposes the mandate on an employer that has even a single
eligible employee not eligible for the employer’s plan. We expect this would mean virtually
every employer in New York City would be affected by this proposed legislation.
If your proposal is not clarified, it would create new, more stringent design standards that
employers must either meet or be subject to significant monetary penalties. The proposal would
thus undermine the value to employees of the employer’s plan meeting the already rigorous
federal standards. Further, employers with employees enrolled in both the program and the
employer’s own plan would be forced to take on additional administrative responsibilities to
monitor and switch employees between the city-run IRA program and their own plan. 4 Congress
sought to prevent this very result through ERISA § 514, which preempts “any and all” state laws
that “relate to” an employer-sponsored pension plan.
The legislation requires that the newly created board certify that the program is not considered an
employee pension benefit plan under ERISA. Unless your proposal is clarified, it would have
the effect of interfering with the plan design of ERISA-governed plans. Clarifying that all
employers that sponsor a retirement plan are exempt from the mandate would therefore ensure
that the proposal is consistent with, and not preempted by, federal law.
4

In addition, many employees will be in the city-run program for very brief periods, meaning all enrollees will bear
the cost of these tiny balances.

4

*

*

*

On behalf of myself and the American Benefits Council, thank you again for the opportunity to
provide written testimony in connection with the hearing. Please do not hesitate to contact me
(202-347-2230 or mlhadley@davis-harman.com) or Lynn Dudley at the American Benefits
Council (202-289-6700 or ldudley@abcstaff.org) if you have any questions.
Sincerely,

Michael Hadley
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Testimony of Hank Kim, Esq.
Executive Director and Counsel
National Conference on Public Employee Retirement Systems (NCPERS)
Before the New York City Council Committee Civil Service and Labor
Public Hearing on Retirement Security for All
September 23, 2019

Good morning. My name is Hank Kim and I am executive director and counsel of the National
Conference on Public Employee Retirement Systems (NCPERS). I would like to thank Chairman Daneek
Miller for convening this important hearing of the Committee on Civil Service and Labor. Chairman
Miller and Council Member Ben Kallos deserve our thanks for putting the spotlight on the urgent need
to create retirement savings programs for workers who currently lack them. Their forward-looking
legislative proposals to make “Savings Access New York” a reality deserve prompt and serious
consideration.
I am pleased to speak on behalf of NCPERS, the largest trade association for public sector pension funds.
We represent more than 500 funds throughout the United States and Canada, including all five of New
York City’s pension funds.
NCPERS is a unique non‐profit network of public trustees, administrators, public officials, and
investment, actuarial and legal professionals. Collectively, these entities manage $3 trillion in pension
assets. Through our members, we are the voice of seven million retirees and nearly 15 million active
public servants — including but not limited to firefighters, law enforcement officers and teachers.
Since our founding in 1941, NCPERS has worked tirelessly to promote and protect pensions by focusing
on advocacy, research and education for the benefit of public sector pension stakeholders. But our
interest is not limited to public sector employees, because we recognize that retirement security for ALL
workers is vital to our national well-being. Therefore, we are strong advocates of providing ALL workers
with access to retirement savings opportunities, and that is what brings me here today.
For several years now, New York City has been in the vanguard of initiatives to help private-sector
workers save for retirement. Several approaches and pieces of legislation have been proposed and
considered over the past four years.
New York’s experience is a microcosm of a trend that is playing out across the nation: Cities and states
are recognizing that millions of workers are inadequately prepared for retirement. These governments
know that they have an unprecedented opportunity to help private-sector workers help themselves. By
helping workers prepare for retirement, cities and states can protect the economic security of their
residents. State and local governments are increasingly concerned that if they fail to take up the mantle,

they risk bringing added stress on social welfare programs and reducing the tax base when workers
reach retirement.
The Retirement Crisis is Real
Make no mistake about it: The United States today faces a very real retirement crisis. The current
shortfall in retirement savings among U.S. workers has been pegged at approximately $4 trillion by the
Employee Benefits Research Institute 1 and we have seen estimates as high as $14 trillion by others. It is
an understatement to say that Americans are worried about their ability to achieve financial security
and make it last through retirement. The minority of hard working Americans who have pensions to look
forward to may not live large in retirement, but they will enjoy a basic level of security.
An analysis of U.S. Census Bureau data reveals that the median retirement account balance among
working Americans is zero. 2 That’s right, zero. That’s what happens when 57 percent of Americans do
not own any retirement account assets in a 401(k) plan or individual retirement account. For those
nearing retirement, it’s also a grim outlook. Some 68% of individuals 55 to 64 only have retirement
savings of less than one year’s income, which they’ll have to make last for decades.
A Way Forward
Employers have traditionally provided retirement benefits as a way to attract and retain the workers
needed to deliver goods and services. But the past 40 years has seen dramatic change in the shape and
structure of retirement savings in America. Corporate pension plans, where they existed at all, have
gradually gone the way of vinyl records, Kodachrome film, and landlines. Just 13 percent of privatesector workers have a traditional pension plan, down from 38 percent in 1979. And 401(k) plans, which
were held out as a superior alternative to traditional defined benefit pensions, have failed to deliver the
desired benefits. 3
Public pension plans, meanwhile, remain robust as a whole but are under constant, politically motivated
attack and pressure, primarily because of the failure of state and local governments to honor their
funding commitments.
Against a backdrop of rising anxiety, workplace change, and generational shifts, what has become
known as the Secure Choice movement has taken shape. In the early years of the new millennium,
policymakers and stakeholders from across the political spectrum considered how to give Americans
greater confidence in their financial future. While millions of Americans participated in workplace plans,
including public and private pensions and tax-deferred savings plans such as 401(k) s, millions did not.
“Retirement Savings Shortfalls: Evidence from EBRI’s 2019 Retirement Security Projection Model,” Employee
Benefit Research Institute, March 2019.
2
“Retirement in America: Out of Reach for Most Americans?” National Institute on Retirement Security,
September 2018.
3
Timothy W. Martin, “The Champions of the 401(k) Lament the Revolution They Started,” Wall Street Journal,
January 2, 2017.
1

And even among those participating, average savings rates were dangerously short of the amounts
needed for a secure future. The debate quickly homed in on the workplace, particularly the small
businesses that drive local economies and power innovation. The focus was on a new concept based on
the individual retirement account (IRA) and called the auto-IRA.
Like the plans currently under consideration in New York City, the Secure Choice idea is to use the most
effective savings method—payroll deduction—to help workers build a retirement nest egg, while states
provide expertise and savings mechanisms in the form of pooled investment vehicles. Mayor de Blasio’s
office in January 2019 said that under the city’s proposal, a New Yorker who makes the city's median
salary of $50,850 per year and invests 5 percent annually while earning an average net return of 4
percent would save $146,274 after 30 years.
In September 2011, NCPERS laid out the rationale for a state-facilitated approach in a groundbreaking
white paper, The Secure Choice Pension: A Way Forward for Retirement Security in the Private Sector.
Summarizing the goal, we wrote, “American private-sector workers need a new choice that provides a
secure yet flexible retirement program.” 4
Since that time, we have seen tremendous progress in the Secure Choice movement. Across the nation,
Secure Choice programs are beginning to take shape. Oregon last year became the first state in the
nation to implement such a program, called OregonSaves, in March 2018. In California, the CalSavers
Retirement Savings Program was launched on a pilot basis in November 2018 and officially opened to all
workers in July 2019. Numerous other states have launched programs or have them in the pipeline.
If New York were to adopt the pending proposals, it would become the first major city to move forward
with the Secure Choice model. A 2016 study commissioned by the city’s Comptroller’s Office found that
1.5 million city residents, or 58 percent of private workers, were not covered by workplace retirement
programs.
The Saving Access proposals you are considering today offer substantial potential benefits to workers.
As Mayor de Blasio noted in his State of the City address in January 2019, a New Yorker who makes the
city's median salary of $50,850 per year and invests 5 percent annually while earning an average net
return of 4 percent would save $146,274 after 30 years. 5 We consider this a very promising step toward
providing a secure retirement for New York City residents.
Recommendations
New York City is demonstrating leadership with its initiative to facilitate voluntary retirement savings by
private-sector workers. The Secure Choice model, built on an auto-enrollment individual retirement
“The Secure Choice Pension: A Way Forward for Retirement Security in the Private Sector.” (Washington, DC:
National Conference on Public Employee Retirement Systems, 2011),
http://www.ncpers.org/files/2011_scp_white_paper_final.pdf.
5
“Mayor de Blasio: Delivering on Our Promise to Make New York City the Fairest Big City in America,” Office of the
Mayor, January 10, 2019.
4

account, is the most rigorously tested proposal and should provide New York City with the tools it needs
to improve retirement prospects for workers.
Indeed, New York could very well be the first city in the nation to take this bold step for workers. It is
noteworthy that New York’s plan would provide auto-enrollment for employees who work more than 20
hours a week, as people who work less than full-time are generally ineligible for workplace retirement
benefits.
Additionally, consideration should be made of establishing an ERISA plan. Unfortunately, there is too
much misunderstanding in the public sector of what ERISA is and what ERISA is not; and confusion of
two related—but separate—issues of ERISA preemption and ERISA protections afforded plan
participants. We believe a New York City sponsored ERISA retirement plan, like the NCPERS Secure
Choice Pension proposal, has many benefits for plan participants and would avoid many of the
preemption, protection, and uniformity concerns raised by other state sponsored plans.
Conclusion
NCPERS thanks the Committee for the opportunity to address the pressing issue of providing retirement
security for all. We congratulate Chairman Miller, Council Member Kallos, and other legislative sponsors
for their leadership in this area. We believe that through this hearing New York City is helping to show
the way forward in addressing the retirement crisis our nation faces. NCPERS stands ready to assist state
and local policymakers with facts, research, and expertise as they delve into policy discussions on
retirement security. We invite this body to contact us should you need additional information.

TESTIMONY OF THE REAL ESTATE BOARD OF NEW YORK TO THE
COMMITTEE ON CIVIL SERVICE AND LABOR OF THE NEW YORK CITY
COUNCIL REGARDING RETIREMENT SAVINGS
September 23, 2019
The Real Estate Board of New York (REBNY) is the City’s leading real estate trade association representing
commercial, residential, and institutional property owners, builders, managers, investors, brokers, salespeople,
and other organizations and individuals active in New York City real estate. REBNY commends the City Council
for pursuing legislation to help more private-sector workers, particularly those without access to savings plans
through their employer, put money away for retirement.
After a lifetime of hard-work, all New Yorkers deserve the change to retire with dignity. Although a rich body of
evidence indicates that access to an employer-sponsored retirement plan is critical to worker’s ability to save for
retirement, too many New Yorkers don’t have the ability to enroll in a retirement plan through their work.
According to data released by the New York City Comptroller, over half of all private-sector workers in New
York City do not have access to a workplace retirement plan. For the real estate industry, this issue is
particularly acute in the construction workforce, where data indicates more than 100,000 construction workers—
almost 75 percent of all private sector construction workers—do not have access to a workplace retirement
plan.i
This data is supported by REBNY’s recent experience partnering with Building Skills NY. Building Skills NY is a
not-for-profit organization that helps find jobs in the construction industry for entry-level workers. In 2018,
Building Skills NY placed 235 individuals in construction jobs and in 2019 has placed 214 individuals in jobs
through September. Of those placed in 2019, 100 percent are New York City residents and 98 percent identify
as Black or Latino.
While Building Skills NY has been very successful at placing workers, they routinely find that entry-level workers
in the construction industry do not have access to retirement savings plan. Many of these workers, who
frequently move between employers, struggle to afford New York City’s high cost of living and without an
employer provided plan do not have an easy way to save for their future.
For these reasons, we are pleased that the City Council is considering Int 0888 and Int 0901, which would
collectively expand retirement savings options for workers in New York City who work for businesses that do not
offer retirement savings plans to their workers. In recent years, many State and local jurisdictions have adopted
innovative programs to expand access to retirement plans, including a plan enacted by the State of New York in
2018. While many of these programs have yet to be fully implemented, it is encouraging that both New York
City and New York State are pursuing solutions to this challenge. Should the Council move forward with this
proposal, we hope that it will be done in coordination with New York State to prevent duplicative or conflicting
requirements.
Thank you for considering our views and we look forward to working with the Council on this important issue.
###
CONTACT(S):
Zachary Steinberg
Vice President
Policy & Planning
Real Estate Board of New York (REBNY)
(212) 616-5227
zsteinberg@rebny.com
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Office of the New York City Comptroller, “The New York City Nest Egg: A Plan for Addressing Retirement security
in New York City,” October 2016: https://comptroller.nyc.gov/wp-content/uploads/documents/The-New-YorkCity-Nest-Egg_October_2016.pdf
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September 25, 2019
Email Delivery to mbutehorn@council.nyc.gov
Committee on Civil Service and Labor
New York City Council
250 Broadway, 14th Floor
New York, NY 10007
Re:

Int. No. 888 – In Relation to Establishing a Retirement Savings Program for
Private-Sector Employees

Dear Members of the Committee:
The National Association of Professional Employer Organizations (NAPEO) appreciates the
opportunity to provide written testimony in connection with the Committee on Civil Service and
Labor’s (Committee) September 23, 2019, hearing on Int. No. 888 (Proposal). The Proposal
would establish a retirement savings program for private-sector workers in New York City.
We are writing primarily to recommend that the Proposal clarify who the “employer” is for
purposes of the proposed program in “tri-party” employment situations involving a professional
employer organization (PEO) because, absent such clarification, more than one individual or
entity could be viewed as the Covered Employer1 of an Eligible Employee.
NAPEO is the largest trade association for PEOs, which provide comprehensive HR solutions for
small and mid-sized businesses. NAPEO represents approximately 300 PEO member companies
that provide services to over 175,000 businesses employing more than 3.7 million workers
nationwide. In New York, NAPEO has over 45 member PEOs who handle approximately 3
billion dollars in worksite wages annually.
Our comments below (1) describe what a PEO is, (2) explain the need to clarify the treatment of
PEO relationships for purposes of the Proposal, (3) set forth NAPEO’s general principles for the
treatment of PEOs under programs such as those contemplated by the Proposal, and (4) offer
specific recommendations for the Proposal. The clarifications we offer below are consistent with
the approach that has been established for PEO relationships in connection with OregonSaves,
CalSavers, and the New Jersey Secure Choice Savings Program Act. In addition, we understand
that the same approach is expected to be incorporated into upcoming amendments to the Illinois
Secure Choice rules.
1

Terms not defined herein have the meaning provided in Int. No. 888 unless specified otherwise.
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1. BACKGROUND ON PEOS AND THE NATURE OF PEO RELATIONSHIPS
PEOs generally provide payroll, benefits (including retirement plans), regulatory compliance
assistance, and other human resource (HR) services to their clients (referred to herein as “client
employers”). Client employers have on average 10-15 workers. They tend to grow faster, have
lower employee turnover, and are less likely to go out of business than small businesses that do
not use PEOs.2
In New York, PEOs are subject to state registration and other requirements under the New York
Professional Employer Act, as found in Article 31 of the Labor Law.
A PEO’s relationship with its client employers differs significantly from the client relationships
formed by temporary agencies and so-called staffing agencies in part because PEOs generally
assume a co-employment relationship with a client employer’s workers for certain limited
purposes such as payroll administration and contractually specified benefits.
2. THE NEED TO CLARIFY THE TREATMENT OF PEO RELATIONSHIPS FOR PURPOSES OF THE
PROPOSAL’S RETIREMENT SAVINGS PROGRAM
Int. No. 888 was generally drafted with a traditional “two-party” employment relationship in
mind, which consists of one employee and one employer. A two-party employment relationship
is the most typical type of relationship that workers have with employers. Even workers who
hold multiple jobs are generally considered to have entered into separate two-party employment
relationships with each employer for whom the worker performs services.
Despite the prevalence of two-party employment relationships, there are several forms of “triparty” employment relationships that exist in certain contexts and that cover a significant number
of New York City workers. A tri-party relationship generally consists of an employee, a client
business, and a third individual or entity (e.g., a temporary agency, staffing company, or PEO)
that enters into a service contract with the client business. Depending in part on the type of
entity involved and the specific arrangement that such entity has with the client business, either
party to the service contract could be treated as the employer of the employee for certain
purposes under state and federal law. The Proposal, however, does not address which entity in a
tri-party employment relationship would be the responsible employer for purposes of the
proposed retirement savings program.
As a result, for purposes of the Proposal and its requirements of Covered Employers, there is a
need to clarify in tri-party employment relationships involving a PEO whether the client business
or the PEO is the “employer” of a particular employee (and thus potentially a Covered Employer

2

LAURIE BASSI & DAN MCMURRER, PROFESSIONAL EMPLOYER ORGANIZATIONS: KEEPING TURNOVER LOW AND
SURVIVAL HIGH (2014).
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with all the attendant responsibilities of a Covered Employer under the Program).3 Further, as
discussed below, the manner in which the Proposal addresses this matter will have significant
implications for both the retirement savings program and all parties to a PEO relationship.
3. GENERAL PRINCIPLES FOR THE PROPOSAL’S TREATMENT OF PEOS
Unlike other tri-party employment relationships, when a PEO establishes its unique coemployment relationship with a client employer, that relationship is intended to assist the client
employer with its compliance issues and the offering of employee benefits to the client’s existing
workforce – services that are particularly helpful to small businesses. Yet, a client employer
would continue to exist and carry on its business with the same employees regardless of whether
the PEO is in the picture. In other words, if a client employer terminates its contract with a PEO,
the workers who were covered by the contract remain with the client employer.
As such, the most consistent and lasting employment relationship in this tri-party arrangement is
the relationship that exists between the client employer and its own workers – not the PEO and
such workers. It is this unique nature of co-employment (i.e., unique as compared to temporary
agencies, staffing companies, and even joint employment) that necessitates the inclusion of
separate rules in the Proposal for PEO relationships in order to better ensure that (1) the
objectives of the Proposal are met and (2) workers and small businesses are treated consistently
and equitably regardless of whether a PEO relationship is present.
NAPEO strongly advocates that the following principles be incorporated into retirement savings
programs such as the type of program contemplated by the Proposal:


The client employer – and not the PEO – should be treated as the employer for
purposes of all employer requirements under the program with respect to workers
who are performing services for the client employer and who are covered by the
contract between the client employer and the PEO.4



Any program requirements that are based on the number of employees an
employer has should be applied at the client employer level with respect to the
workers who are covered by the contract.



Client employers that offer a PEO-sponsored retirement plan to their employees
should be treated as offering or providing a retirement plan for purposes of the
program’s requirements and employer exemptions.

3

A worker who is subject to a tri-party employment relationship should only be treated as having one employer for
purposes of the services performed for the client business. Treating both the client employer and the PEO as
employers in that context would lead to substantial confusion, overlap, and conflicting actions, and we do not
believe that this would be the intent of the New York City Council.
4

Client employers are often treated as the employer (rather than the PEO) in several other contexts, including under
both federal and various states’ laws.
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Incorporating the above principles into the Proposal would achieve the following benefits, which
NAPEO believes are strongly in the interests of both the Proposal’s envisioned retirement
savings program and those who would be impacted by it:

5



Treat small and new businesses equitably. Employers that the City Council intended
to be exempt would not be pulled into dealing with matters involving the Proposal’s
retirement savings program merely because such employers contracted with a PEO that is
a Covered Employer.



Avoid confusion and unnecessary disruption for workers. Employees of small
businesses that begin or terminate a contract with a PEO would not be needlessly unenrolled or re-enrolled in the program when the Covered Employer designation switches
from the small business to the PEO (and vice versa).



Appropriately address the fundamental differences between PEO relationships and
those involving a temporary agency or staffing company. The unique nature of a PEO
relationship, in which a PEO co-employs a client employer’s existing workforce, warrants
different treatment for PEO relationships than those involving a temporary agency or
staffing company, which do not involve co-employment by the client business that
receives the services of temporary staff.



Maximize retirement plan coverage for those workers intended to be covered by the
Proposal’s program. An employer could not avoid being a Covered Employer by
contracting with a PEO that offers a retirement plan, yet not electing to make the PEO’s
retirement plan available to such employer’s workers.5



Reduce administrative complexity. Depending on the PEO relationship, a client
employer may retain control over certain functions and information, such as setting up
payroll deductions for workers. Clarifying that the client employer is the responsible
employer (i.e., the Covered Employer, if the definition of such term otherwise applies)
under the Proposal will avoid many errors that would likely occur if a PEO were
responsible for tasks and information that the PEO does not have access to.



Avoid duplicate retirement plan coverage. A PEO that does not offer a Retirement
Plan would not be required to enroll an Eligible Employee in the Proposal’s program,
even if the worker already participates in a Retirement Plan sponsored by the client
employer, if the Proposal clarifies that only the client employer may be a Covered
Employer (and not the PEO).



Treat the entire workforce of a small business consistently. NAPEO’s
recommendation would avoid a situation in which, if a client employer does not coemploy its entire workforce, then some workers could be automatically enrolled in the

Note that this benefit applies to programs that exempt employers who offer a Retirement Plan to any of their
employees (as opposed to “all” employees). As drafted, we are not certain how the Proposal is intended to operate
in this regard, but we note that conditioning employer exemptions on offering a Retirement Plan to “all” Eligible
Employees raises several concerns not specific to PEO relationships.
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Proposal’s program by the PEO while other workers are not, depending on the particular
situation and which entity is treated as the employer of a particular worker.
Ultimately, by incorporating the above principles, the Proposal will help provide workers and
small businesses in New York City with a consistent experience and uniform access to the
retirement savings program regardless of whether a small business has entered into a contract
with a PEO.
4. SPECIFIC RECOMMENDATIONS FOR INT. NO. 888
NAPEO believes that the following changes to the Proposal would provide the necessary
clarification for PEO relationships and help achieve the Committee’s desired outcomes:
a) Add definitions related to PEO relationships
NAPEO recommends adding the following defined terms to the Proposal:




Professional employer organization
o The term “professional employer organization” has the same meaning provided in
Section 916 of Article 31 of the New York Labor Law.
Client employer
o The term “client employer” has the same meaning as the term “client” under
Section 916 of Article 31 of the New York Labor Law.
Professional employer agreement
o The term “professional employer agreement” has the same meaning provided in
Section 916 of Article 31 of the New York Labor Law.

b) Clarify the treatment of PEOs and client employers for purposes of the Proposal
NAPEO recommends adding the following to the Proposal, which is the key clarification we
seek for PEO relationships:


For purposes of this chapter, an eligible employee who is performing services for a client
employer that has entered into a professional employer agreement with a professional
employer organization shall be treated as employed by the client employer and not by the
professional employer organization.

c) Add a definition of “Compensation” and specify from whom the Compensation is
received.
The Proposal’s requirement that the retirement savings program include a default contribution
rate of three percent “of an eligible employee’s income” lacks important specificity. As such, we
recommend the following changes:
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Add a definition of “Compensation,” and replace the word “income” in section 201406(e) with Compensation. For example, both OregonSaves and CalSavers define
Compensation under their regulations by reference to 26 C.F.R. § 1.415(c)-2(d)(4).



Specify that Compensation means Compensation received from the Covered Employer.
(This would address concerns that Covered Employers could be responsible for
withholding and remitting contributions based on Compensation an Eligible Employee
receives from other payors.)



Clarify for purposes of PEO relationships that Compensation received by an Eligible
Employee from a PEO under a Professional Employer Agreement is treated as
Compensation received from the Client Employer.

d) Clarify that the “offer” of a Retirement Plan by a Covered Employer includes the offer
of a Retirement Plan sponsored or maintained by a PEO.
e) Clarify that a PEO may assist its Client Employers that are Covered Employers with
the tasks required of a Covered Employer under the Proposal.
For example, the New Jersey Secure Choice Savings Program Act accomplishes this by
including the following provision:
“Each employer is responsible for [establishing a payroll savings deposit arrangement to
allow employees to participate in the program, automatically enrolling each employee
that has not opted out, and depositing funds on behalf of employees into the program],
but the employer is permitted to contract with a third party, such as…or a professional
employer organization, to perform those tasks on behalf of the employer”6 [emphasis
added].
*

*

*

*

*

We appreciate your consideration of our comments on the Proposal. Should you have any
questions with respect to the issues discussed herein, please contact me at 703-739-8179.

Sincerely,

Charise Johnson
Director of State Government Affairs
NAPEO
6

New Jersey P.L. 2019, Ch. 56.

