September 18, 2019
Testimony of James B. Fishman, Fishmanlaw, PC regarding Int. 85-A and
Int. 1603 before the Committee on Civil and Human Rights
Chairman Eugene and members of the Committee:
My name is James Fishman. For the past 30 years I have represented NYC
tenants and consumers as an attorney in private practice; Prior to that I served
as an Assistant Attorney General in the Bureau of Consumer Fraud and
Protection and then as a Staff Attorney at the Civil Division of the Legal Aid
Society.

My private practice has consisted primarily of defending residential and
commercial tenants from eviction in the Housing Court and in prosecuting
individual and class actions in Federal Court against credit reporting agencies
and debt collectors under the FCRA and the FDCPA.

For the past 15 years I have focused extensively on the problem of tenant
blacklisting. Tenant blacklisting is a serious and pervasive problem affecting
virtually all residential tenants, regardless of where they live. In a nutshell,
blacklisting occurs when a prospective landlord rejects an application from a
prospective tenant because the applicant was sued by a previous landlord in a
housing court proceeding, anywhere in the country, regardless of what the case
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was about and regardless of who prevailed in the case. Because blacklisting
seriously impairs the ability of an individual to obtain residential housing it is an
issue that must be fully understood so that it can be prevented if possible, or at
least minimized.
Over the past 15 years my advocacy in this area has taken a variety of
forms, including pursuing individual and class action suits against tenant
screening bureaus for violation of the FCRA based on the inaccurate or
incomplete reporting of Housing Court information about tenants; suing landlords
in state supreme court to block them from initiating a housing court eviction
proceeding that would result in blacklisting; even suing the Office of Court
Administration and the Chief Judge to block that agency from facilitating the
blacklisting process by selling electronic housing court information to tenant
screening bureaus.
In my housing court advocacy I have endeavored wherever possible to
convince landlord attorneys who were threatening to sue my client in an eviction
proceeding to name them only as John or Jane Doe so as to keep their name out
of housing court records.
As a result of these efforts over the past 15 years, tenants, landlords,
landlord and tenant attorneys and housing court judges have become much more
attuned to the problem of tenant blacklisting, its causes and effects.
Int-85-A represents a well-intentioned effort to solve this problem, however
it has several significant flaws which should be recognized and addressed and it
2

must be emphasized that even if it is enacted, with or without these flaws, the
problem of tenant blacklisting will not disappear, and in some instances, be made
more problematic, for the following reasons:
1. The bill essentially creates an administrative violation against a landlord
enforceable by the Human Rights Commission after a landlord denies an
apartment simply because an applicant was a party to a housing court
case. In the real world however, savvy landlords know that they can easily
come up with some other pretextual reason to deny an apartment to avoid
liability; and there are many non-illegal reasons a landlord is permitted to
deny an apartment that hides the fact that it was based on a prior housing
court case. Although landlords are required to provide a written “adverse
action notice” if an apartment is denied in whole or in part based on a
credit report (including a Tenant Screening Bureau report) many LL’s
either ignore that obligation or are unaware of it. Those landlords who are
aware of this obligation provide an adverse action notice drafted for them
by their TSB. Those notices do not identify any specific information in the
credit report that caused the denial, specifically a prior housing court case,
and instead refer the applicant to the TSB to obtain a copy of the report.
However, by the time the applicant requests and obtains their TSB report
the apartment has long been rented to someone else, making the whole
process rather futile.
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2. The law is not privately enforceable in the first instance. Without a private
right of action tenants must rely on an already overburdened enforcement
agency to provide redress. A landlord who receives a letter from a private
attorney threatening suit for illegally denying the apartment based on a
housing court record will be far more effective in overturning a denial with
the ability to do this.
3. The private right of action must provide for actual, statutory and punitive
damages and attorney’s fees for violations for it to have any viability.
4. What the tenants really want and need however is not a lawsuit against a
landlord. Instead, they want an apartment. This bill does not provide that
solution. Instead, it forces tenants to repeatedly apply, get denied and
then each time file a complaint with the HRC. Nothing in that process
makes it more likely the tenant will obtain an apartment.
5. Unlike the newly enacted state law (RPL § 227-f) the bill does not contain
a rebuttable presumption of illegal discrimination where the landlord
obtained or viewed a tenant screening report or housing court records.
This provision is critical because it tells landlords who employ TSB’s that
they will have a heavier burden in defending against a discrimination
complaint if they do so. When fewer landlords employ TSB’s the problem
of tenant blacklisting dramatically dissipates.
6. Many brokers and landlords perform an initial, informal, oral screening by
telling applicants don’t even bother completing an application if you were
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sued in a housing court case. The bill, as written, would not proscribe that
conduct and it should be expanded not only take this practice into account
but also to expressly include real estate brokers from its prohibitions.
7. The bill does nothing to protect NYC tenants sued in the NYC Housing
Court when they seek to rent outside NYC or NYS. TSB’s are national
companies and housing court records are accessed by them on a national
basis by landlords throughout the country.
8. Both the State RPL 227-f and this bill provide a false sense of security to
tenants that blacklisting is no longer an issue. It is. Housing Court judges
and landlord lawyers have, since the enactment of 227-f, downplayed the
continued significance of blacklisting and the need for tenants to continue
to wary of being sued in the housing court in their true name.
9. A far more comprehensive solution to tenant blacklisting is in Int. 1250, a
bill I worked closely with Councilmember Kallos on which would require the
licensing of all TSB’s operating in NYC and strictly restrict the type of
information about housing court cases they would be permitted to report to
landlords.
10.

In 2011 the Council passed the Tenant Fair Chance Act which

required landlords and brokers to notify applicants in advance if they use a
TSB and, if so, which one, so that they could obtain a copy of their report
in advance of an application. That bill was also well intentioned but is
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largely ignored and does not provide much assistance in restricting
blacklisting.

Int. 1603

I’ve also represented a number of tenants who were denied housing
through the Affordable Housing Lottery system solely because of a prior housing
court case. A large percentage of persons eligible for the lottery have a prior
housing court case in their history, whether deserved or not. The NYC Housing
Court is the largest in the country with over 275,000 cases filed there each year.
Housing court cases can appear on a credit report for up to 7 years. Given those
numbers, the chances that a lottery applicant was previously sued by a landlord
for falling behind in their rent is substantial.

The HPD policy manual sets strict guidelines on the use of housing court records
by developers in the affordable housing lottery. In my experience however those
guidelines are routinely ignored.
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It is my understanding from litigating those cases in federal court against TSBs
that developers have essentially outsourced their screening process to national
tenant screening bureaus who create their own proprietary, and entirely opaque,
credit scoring models which the developers do not even know about let alone
participate in creating. By doing so these developers have completely ignored
their obligations under HPD policies and regulations and have instead permitted
these national TSB’s to run their application process thereby eviscerating the
affordable housing lottery process.

In a federal class action against CoreLogic Saferent, a national TSB, I filed
in the Southern District of NY, the plaintiff was denied an apartment in the
affordable housing lottery after the developer, Related Management, blindly
relied on a screening report prepared by Corelogic which referenced a housing
court case that had been filed several years earlier. That case involved the
landlord’s claim of non-payment and it was voluntarily discontinued by the
landlord a week after it was filed because the landlord realized that the rent had
in fact been paid. There was no judgment, no eviction and in fact the case was
discontinued by the landlord. Yet, several years later, that housing court case
appeared on a screening report prepared for Related by Corelogic and it was
used to deny her the apartment.
Last December I conducted a deposition of a corporate representative of
Related in that lawsuit and confirmed that the HPD Policies and Procedures for
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Resident Selection and Occupancy were completely ignored and that it was
Related’s policy to in effect turn over their screening process to Corelogic. Major
developers like Related, who receive significant financial benefits by participating
in the affordable housing lottery must be strictly regulated in this regard. They
must not be permitted to turn over their screening process to national tenant
screening bureaus who have no interest in determining the nature and extent of
any prior housing court history.
Like Int. 85-A, 1603 should be amended to include a private right of action
so that persons victimized by the illegal conduct have the ability to directly
enforce their rights in court and recover damages and attorneys fees.

James B. Fishman
Fishmanlaw, PC
305 Broadway Suite 900
New York, NY 10007
212 897 5840
Fishmanlaw.nyc
jfishman@fishmanlaw.nyc
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ANHD
50 Broad Street, Suite 1402
New York, NY 10004
Tel: (212) 747-1117
TESTIMONY OF LUCY BLOCK BEFORE THE NEW YORK CITY COUNCIL
COMMITTEE ON CIVIL AND HUMAN RIGHTS ON
INT. 85-A REGARDING HOUSING ACCOMODATIONS AND TENANT BLACKLISTS
September 19, 2019
To Chair Eugene and members of the Committee on Civil and Human Rights,
My name is Lucy Block and I am the Research and Policy Associate at the Association for Neighborhood
and Housing Development (ANHD). ANHD builds community power to win affordable housing and
thriving, equitable neighborhoods for all New Yorkers. As a coalition of community groups across New
York City, we use research, advocacy, and grassroots organizing to support our members in their work to
build equity and justice in their neighborhoods and city-wide.
My testimony regards Intro 85-A. ANHD enthusiastically supports the elimination of tenant blacklists
and ending discrimination against tenants for their involvement in housing court. While we applaud
Council Member Kallos and the bill’s sponsors for this important advancement of tenant rights, we have
concerns that we feel are imperative for the Council to take into account.
Why we oppose the use of blacklists
The tenant blacklist is an illegitimate and exploitative mechanism that systematically disempowers
tenants. Landlords take tenants to court frivolously and abusively as a tactic to harass and remove them
from their homes.1 This has overwhelmingly impacted people of color, who face many layers of barriers
to housing stability. Research by geographer and analyst Abe Solberg showed that the Black population
in a census tract was the best predictor of eviction filings.2 After being targeted by a landlord and
displaced via housing court, tenants on the blacklist face discrimination that adds additional obstacles to
the already arduous search for decent and affordable housing.
The mere existence of the tenant blacklist also undermines all tenant protections, discouraging any tenant
from using the legal system to assert their rights. Whether they’ve been involved in housing court
proactively or defensively, the blacklist places a scarlet letter on tenants’ written records and prevents
them from securing stable housing.
Our concerns with Intro 85-A
As laid out above, we strongly believe New York City must take action to bar the use of tenant blacklists
in the rental market. At the same time, we have several concerns with the proposed legislation:
1. The fines outlined in the bill are not nearly high enough to disincentivize use of the tenant
blacklist. Starting at $100 per unit, the penalty falls easily into the category of the “cost of doing
business.” If listing an apartment with a monthly rent of $2,000, a landlord already loses more
than $100 every two days they do not rent it out. We believe these penalties should be raised
1

You can find the most egregious examples of landlords who harass tenants via housing court on the “NYC’s Worst
Evictors” website (https://www.worstevictorsnyc.org/evictors-list/)
2
Abe Solberg, MA’s independent analysis showed a 75% correlation between variables of Black population and
eviction filings in Brooklyn and Staten Island census tracts. For more information, contact
charles.solberg@mail.mcgill.ca.
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significantly, so that the cost of using a blacklist is comparable to the rent a landlord would
receive from that unit. We believe the initial penalty should be at least $1,000 per unit per month,
and ideally on a schedule corresponding to unit size (e.g. beginning at $1,500 for a studio
apartment and increasing by $500 per bedroom).
2. Savvy landlords can claim they are denying a tenant’s application for reasons other than that
tenant’s involvement in housing court. For this reason, it would be more effective to prevent the
creation and usage of blacklists themselves.
3. In a case where a landlord rejects a prospective tenant because of their history in housing court,
that tenant must file a complaint with the Human Rights Commission. A tenant who has already
been denied an apartment and has to seek another would need to spend additional time and energy
to hold the landlord accountable. By the time any action is taken, the apartment will have long
been rented to someone else, so the proposed law does not help that individual tenant obtain an
apartment. Similarly to the above, an intervention in the creation of blacklists themselves would
provide more benefit and protection to tenants seeking housing, rather than creating consequences
for landlords.
We believe the additional enactment of Intro 1250-2016 would help address concerns two and three. Intro
1250-2016 requires licenses for tenant screening bureaus. That bill would have rigorous requirements for
details of any court case included in a report, alleviating the issue of the gross oversimplification of
housing court involvement. Because these standards are stringent and would require significantly more
resources and effort for tenant screening bureaus to produce, it would interfere with the business model of
tenant blacklists, which attempt to efficiently provide a method to landlords of filtering out “undesirable”
tenants. If produced according to the law’s requirements, it would likely need to be priced much higher,
and fail to serve the same purpose.
We applaud Councilman Kallos, the bill’s other sponsors, and this committee for your efforts to
discourage the practice of using blacklists to bar tenants from housing. As we’ve pointed out, we think the
effort must go farther to be truly effective.
You are welcome to contact me with any questions or for further clarification.

Respectfully,
Lucy Block
Research & Policy Associate
Association for Neighborhood and Housing Development
Lucy.B@anhd.org
(212) 747-1117 x13

TESTIMONY
Mathew Shurka
September 18, 2019
New York City Civil and Human Rights Commision
Good morning Civil and Human Rights Committee. My name is Mathew Shurka. I am a born and raised New
Yorker, a constituent of Speaker Corey Johnson’s district, a survivor of conversion therapy, and the Cofounder
of Born Perfect. Born Perfect is a legal campaign to protect LGBTQ people from the discredited and harmful
practice of conversion therapy. We are educating those who still believe being LGBTQ is an illness.
I have had the privilege to lead a movement that is unprecedented. Ending conversion therapy by legislative
means and litigation only began a decade ago. No such laws or lawsuits have ever existed before. And I am
proud to share the success of our work alongside the hundreds of elected officials who have sponsored and
voted in favor of passing such legislation nationwide.
For the first time in my career I am testifying in favor of repealing one of those laws: the New York City
conversion therapy ordinance, Subchapter 19 of chapter 5 of title 20 of the administrative code of the City of
New York.
Since 2012 our team has supported the passage of legislation in 18 States and 55 municipalities. At every step,
we have tried to be as strategic as possible because the stakes of this issue are high. We know that conversion
therapy is a life-threatening practice. And we know that those who endorse and promote it---including antiLGBT hate groups—will fight hard to oppose us as part of their campaign to stigmatize LGBT people and
portray us as deviant and mentally ill. Not surprisingly, we have faced legal challenges to the laws from these
groups and from conversion therapists who want to continue to prey on our community by falsely claiming
they can change a person’s sexual orientation or gender identity. So far, all of those legal challenges have
failed, and these life-saving laws have been upheld—in California, New Jersey, Illinois, and Florida.
Now New York; I began advocating for a New York statewide law in 2013. The first introduction of such a bill
was in 2014, by Assemblywoman Glick and State Senator Brad Hoylman. But then the legislative process
stalled. For several years, our statewide bill was blocked and could not receive a vote on the Senate floor in
Albany.
In 2017, we began to advocate for a New York City law with Council member Dromm. Since New York
City does not have the legal power to regulate licensed mental health professionals, the law that was
introduced and passed was on the basis of consumer fraud in the consumer affairs department--which we
believed was the best course of action at that time and was the only such law in the nation.

Since the 2017 New York City law passed, a new understanding for how to protect LGBTQ people from
conversion therapy has emerged. We have learned that LGBTQ victims of conversion therapy fraud can sue
their therapists under existing consumer fraud laws in every state. In the lawsuits Michael Ferguson v. Jonah,
and Kate McCobb v. Wiley, victims of conversion therapy in New Jersey and California sued their respective
conversion therapists and won on the basis of consumer fraud.
Now, here we are in 2019.
In January, the New York legislature passed a statewide law protecting LGBTQ minors from being subjected to
conversion therapy by licensed professionals. This was a long-awaited success for our New York youth. It was
soon after that I and other state and national organizations began discussions with Speaker Corey Johnson
about repealing the New York City law.
We saw the law being challenged by an anti-LGBT group in Schwartz v. City of New York, and we know
firsthand how much time and resources such litigation can take. Based on the successful consumer fraud
lawsuits noted above, we also understood that the New York City law is redundant of existing consumer fraud
protections under state and local law, so that repealing it will not reduce any existing protections. We
understood that while the New York City law is valid and should be upheld, there is always a risk of loss in any
litigation, and that such a loss might well be seen as undermining laws in other states.
For all of these reasons, we strongly support repeal as the most responsible and protective decision—the one
that will best protect LGBTQ people, both in New York and other states, and that will best support the
nationwide campaign to end conversion therapy.
I am grateful to Speaker Corey Johnson for his leadership and support, I am grateful to Councilmember
Dromm for his leadership and tireless work to support our community when he first introduced this law in
2017, and I am proud of the very city I call home.
Mathew
Mathew Shurka | Co-Founder & Chief Strategist
BornPerfect
Ending Conversion Therapy
+1 (516) 287-7072
mathew@bornperfect.com

