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Thank you, Chair Powers, and Council Members and staff of the Committee on Criminal Justice.
A special thanks goes to Council Members Ayala, Dromm, Moya, Powers, and Rosenthal for their efforts
with the bills and proposed resolutions under discussion today. My name is Andrea Bowen; I am a
transgender woman, and I am speaking on behalf of the New York City Anti-Violence Project, or AVP, for
which I am a consultant. I am also coordinator of the transgender, gender non-conforming, and nonbinary, or TGNCNB Solutions Coalition. The TGNCNB Solutions Coalition works to address the needs of
the TGNCNB community, in large part through working to improve City agency policy and budget actions
relating to TGNCNB people. AVP is also a member of the Trans Equity Coalition, a coalition of
organizations that work to attain funding for TGNCNB-led and –serving organizations.
AVP and the aforementioned coalitions are thankful for the attention that Council Members are
paying toward the well-being of transgender, gender non-conforming, non-binary, and intersex people,
especially those within the criminal justice system, and those who need treatment relating to substance
abuse and mental health. While I offer technical recommendations on amending Intros 1513, 1514,
1530, 1532, and 1535 later in this testimony, I want to emphasize a few major points now:


AVP believes that the protections for TGNCNBI people within these intros are effectively
already provided for in the City Commission on Human Rights (CCHR) guidance on its
gender identity and expression protections;
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That said, statutes are more powerful than agency guidance, and thus, we absolutely
support and applaud City Council for proposing statutory language that would
specifically support trans, gender non-conforming, non-binary, and intersex people in
any area of City life—in this instance, Department of Correction supports for substance
abuse, mental health, and housing. While we offer some technical changes in language,
we support these bills.



We echo our colleagues in noting that we would seek mention of trans, gender nonconforming, non-binary, and intersex people in the proposed Res. 143-A and 829. We
support these resolutions, while asking that they be amended to mention that TGNCNBI
people, especially TGNCNBI people of color, are at risk of state violence, including
incarceration. Finally, we also support the HALT Solitary Confinement Act as a step
toward ending solitary confinement, and also support the aim of S.1343B/A5493 in
pushing for parole reform. AVP, as a general position, and as my colleague Nala
Toussaint from Callen-Lorde says, does “not advocate or support the overall expansion
of the jail and prison industry.”

Technical recommendations we have regarding the bills are thus, with additions to bill language in
brackets:

Int. No 1530:


In Sec 9-157(6), we (being AVP) recommend that, beyond posting aggregate information online,
each incident’s details be made publicly available online, albeit without personally identifying
information.
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Int. No 1532:


In Sec 9-157(c), we suggest amending the language to indicate both legal and medical
transition—transition is more than just medical, and the law needs to reflect that. We
recommend amending the language to say: “The department shall not prevent incarcerated
individuals from identifying as transgender solely because of classification as a different gender
while previously incarcerated or because of the absence of documents indicating medical
[and/or legal] transition.”

Int. No 1535:


Section 1(a):
o

The bill should be as explicit as possible that “people formerly and currently
incarcerated in the transgender housing unit” have to be on the task force. We worry
that the current text could be interpreted to say that the aforementioned category of
people are among those who could be on the task force, but the text should make
explicit that the category of people must be on the task force.

o

The bill should also include transgender, gender nonconforming, non-binary, and
intersex people, regardless of where they were housed, in the task force. There should
also be a specific mention that we want local providers who work on these issues, and
having TGNCNBI-led orgs involved. Overall, we recommend amending language in the
bill to say, “Such task force shall consist of, but not be limited to, a representative from
the department of correction, a representative from correctional health services, a
representative from the commission on human rights, and at least six representatives in
the following categories: transgender, gender non-conforming, non-binary[, and
intersex] individuals who have been within the department of correction’s custody,
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including but not limited to people formerly and currently incarcerated in the
transgender housing unit; [local] service providers that address transgender, gender
non-conforming, and non-binary[, and intersex] individuals in custody[, which must
include organizations led by transgender, gender non-conforming, non-binary people,
and intersex people]; and local and national experts in issues related to transgender[,
gender non-conforming, non-binary, and intersex] policy.”


Section 1(f) and (g): The bill should state explicitly that the reports should be made public.

Thank you for your attention to these issues, and your hard work in providing policy and budgetary
support to transgender, gender non-conforming, non-binary, and intersex people. Colleagues of mine
from other organizations will provide other perspectives on these issues, and thank you for considering
all of our recommendations. If you have further questions about my testimony, you can contact me at
andy@bowenpublicaffairs.com, or 917-765-3014.
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Good Morning. My name is Tracie M. Gardner. I am Vice President for Policy Advocacy for the
Legal Action Center. I appreciate the opportunity to address you today.

The Legal Action Center is the only public interest law and policy organization in New York City
and the United States whose sole mission is to fight discrimination against and protect the privacy of
people in recovery from drug dependence or alcoholism, individuals living with HIV/AIDS, and
people with criminal records. The Center works to combat the stigma and prejudice that keep these
individuals out of the mainstream of society. The Legal Action Center helps people reclaim their
lives, maintain their dignity, and participate fully in society as productive, responsible citizens.

In New York City, we coordinate the ATI and Reentry Coalition (alternative to incarceration, reentry
and related programs (pre-trial services, defender based advocacy, client specific planning,
community service sentencing, drug treatment diversion programs, TASC, legal and employment
assistance). known to many of you as the ATI Initiative. Thanks to the Council’s annual support,
members of the Coalition have been working together for over two decades to provide direct services
for populations in need and to advocate for criminal justice reforms.

The Coalition has developed a deep collective understanding of the City’s criminal justice reforms
and systems and demonstrated its ability to provide trusted, effective and fiscally sound community
based services. These include education, employment, housing, family, legal, mental health,
substance use treatment, women’s and youth services. While New York City has the strongest
network of effective programs providing alternatives to incarceration in the nation, many eligible
people who need these services still lack access. Certain populations are particularly underserved by
ATI and reentry services including women, young people, LGBTQ and people with mental illness.
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Thanks to Council funding last year, Legal Action Center and the Coalition were able to focus in on
the LGBTQI population that is involved in the City’s criminal justice system. We are coordinating an
effort to improve and better coordinate alternatives to incarceration (ATI) and reentry services for
LGBTQI individuals in our City. A number of organizations in our Coalition have noted that this
population is disproportionately represented in the criminal justice system and has long-unaddressed
and distinct needs.
There are members of the Coalition such as the Osborne Association, the Center for Community
Alternatives and the Women’s Prison Association who have dedicated programs to serve this
community. There are supportive services being provided for justice-involved LGBTQI around the
city that notably include.


The Osborne Association has peer support for transgender clients.



Sylvia Rivera Law Project provides know-your-rights classes for transgender and gender
non-conforming people on Rikers Island.



A job readiness program for transgender women at the LGBT Center’s Career Program.



The Women’s Prison Association has a person working with transgender women at Rikers
Island.



The Realization Center has LGBTQI sensitive addiction services.



The Friends of Island Academy coordinates a Youth Reentry Network which is likely to
include LGBTQI youth.

Legal Action Center did a wide call out for an advisory group of LGBTQI and criminal justice
stakeholders to advise us as we examine current diversion, reentry and social service programs that
are already working with this population and identify gaps in services or service coordination. We
also hope to share final findings and recommendations of this work before we submit a white paper
to the Council. We have hired a consultant to coordinate the information gathering process which
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involves in depth expert interviews and researching various city, state and national databases,
literature review and inventory of what exists in the city.

Thus far in our work since December we have seen that though this is NYC and you would expect
that the City would have a well-resourced, well-coordinated, culturally competent network for justice
involved LGBTQI people, it does not. Discrete programs DO exist BUT, there are:
•

No Best practices

•

No Places for people to network

•

No Repositories of data or analysis—

The city seems to have a patchwork of services and programs not coordinated under any one agency
and many programs seem to be embedded and only known through informal channels. There is an
acute need to collect data while acknowledging the risks to LGBTQI folks when self- disclosure can
be unsafe, especially in a jail or prison setting. It will be critical to identify was to assemble data on
LGBTQI individuals and their needs in a way that is grounded in safety and confidentiality. We
learned about potential sources for embedded data such as Black and Pink national survey
membership data for NY, court and legal services provider data (LGBTQI clients served), NYC Anti
Violence Project hotline, hate violence and employment discrimination incidents reports, NYC
Department of Correction LGBTQI correctional programming and administrative data and NY
Prison Rape Elimination Act (PREA) data, to name a few.
We have also inventoried a number of providers and resources for the LGBTQI community that
encompass the array of services that fall under the criminal justice umbrella: in pre-trial diversion,
conditions of confinement support, discharge planning, post discharge/transition to home, criminal
legal services and court assistance and civil rights, impact litigation.
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Not surprisingly the criminal justice ATI and reentry services folks and LGBTQI services folks
operate in different universes and could benefit from learning more about each other and being better
networked.
It is important to build community and support for the work. Not too long ago Ryan White HIV
CARE Networks were a bi-monthly gathering for outreach and resources so that anyone working
with HIV+ folks knew that there was a reliable venue to make face to face connections and to learn
about new services and programs. This was a consistent theme in the expert interviews: a need for
pace for conversation, information exchange and networking (one to one and organizationally).

There was an acknowledgement that LGBTQI youth services (including justice involved youth are
probably the best networked of those under the LGBTQI umbrella and cultural competency may be
better than for the adults. Gay and bisexual men (persons and needs) are the most invisible due to the
inability to safely self-disclose, and, therefore, most invisible in conversations about reentry. Lesbian
and bisexual women are likely accessing general women’s reentry services where it is unclear
whether their unique needs are being addressed

There are enough justice-involved LGBTQI in NYC (although we need data to illuminate the
numbers returning from incarceration to the community) and initiatives for justice-involved LGBTQI
people to catalyze a collective effort to improve the quantity and quality of services for this
population.
We expect the advisory group’s recommendations for filling these gaps to inform future pilot
projects with New York City funding. We look forward to sharing this with the Council in the very
near future.
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Last year, Governor Cuomo said in his state of the state address, “New York jails and
prisons should not be filled with people who may have violated the conditions of their parole, but
present no danger to our communities.” As a former Commissioner of New York City Probation,
I am strongly in support of this assertion, and I urge the Council to pass the resolution before you
by Council Member Keith Powers in support of the bill commonly known as the “Less is More
Act.” Introduced in the Senate as S1343B by State Senator Brian Benjamin, and as A5493A by
State Assembly member Walter Mosley, the Act would reform multiple facets of parole in New
York State.1 Before getting into the details of Less is More and its many benefits to those on
parole, I will describe the how we have arrived at this particular point in history and attest to the
urgent need for parole reform in New York State.
Parole was created in the 1800s as a mechanism to reduce the number of people
incarcerated, and also served as a back-end reward for good behavior and signs of rehabilitation
while incarcerated. While the dominant ethos of parole revolved around reform and
rehabilitation through much of the 19th and 20th centuries, beginning around the 1970s parole
became more focused on punishment, deterrence, and surveillance, much like the rest of the
criminal justice system as a whole (Clear and Frost 2013). Accordingly, the number of rules that

Throughout this testimony, I will use the term “parole” to describe the condition of being supervised by state
parole officials following release from prison. In fact, most people who are supervised after being released from
prison in New York State are on “conditional release” – release from prison not by the parole board, but after
serving a definite, or determinate, prison sentence minus whatever good time they may have accrued. Persons
released on “parole” in New York State are those released by the state’s parole board after serving an indefinite, or
indeterminate, period of imprisonment and being found suitable for release by the board. Since parole is the much
more common parlance for those under community supervision following release from imprisonment, I will use that
term to describe both those under parole supervision and those on conditional release.
1

individuals under community supervision must abide by has ballooned. Recent reviews of
supervision conditions have found that most jurisdictions have around fifteen “standard”
conditions, with the possibility of additional “special” conditions besides (Corbett 2015; Doherty
2016). New York State has 13 standard conditions, and additional individualized conditions may
be added by either the parole board or a parole supervision officer. The proliferation of
conditions has in effect created a rule structure that can be nearly impossible to abide by 100% of
the time (Klingele 2013; Childress 2014).
In addition to its shift in focus, the criminal justice system also changed by massively
expanding throughout the latter part of the 20th century. Community corrections was not immune
to this shift, but rather expanded right alongside the numbers of those incarcerated, which grew
five-fold between 1980 and 2009. At the same time, the number of people in community
corrections has grown four-fold since 1980. The number peaked in 2007 at 5.1 million
Americans, and in 2016 it still included 4.5 million people—about double the number of those
incarcerated in jails and prisons (Columbia University Justice Lab 2018a).
Thankfully, New York State has seen a downward trend in recent years in the number of
those incarcerated and those involved with community corrections. There was a 31% reduction
in the number of people in our state’s prisons between 1999 and 2017 (New York State
Department of Corrections and Community Supervision 2017a). Since 2011, the state has closed
thirteen prisons and eliminated over 6,000 prison beds, saving over $160 million annually (New
York State Office of the Governor 2018; New York State Department of Corrections and
Community Supervision 2017a). The community corrections population in New York State has
also been shrinking, experiencing a longer and more significant decline than the nation as a
whole (Bureau of Justice Statistics n.d.). At the end of 2016, there were 918 people on either

probation or parole in New York State for every 100,000 adults, roughly half the community
supervision rate for the U.S. overall (Kaeble and Cowhig 2018).
However, while these numbers reflect hopeful downward trends occurring both state- and
nationwide, the number of people incarcerated on parole violations in New York State
Department of Corrections and Community Supervision (DOCCS) facilities and in city and
county jails remains alarmingly high. For every ten people who successfully completed their
parole in New York in 2016, nine people ended their parole supervision by being incarcerated
(Kaeble and Cowhig 2018). This amounts to a parole failure rate of 47%, almost twice as bad as
the national average of 28%. Notably, these sanctions fall even more heavily on AfricanAmerican people than on white people. African-Americans on parole are more than twelve times
more likely to be detained for a parole violation than white people on parole in New York City
(New York City Open Data 2018).
Parole failures are not only returning New Yorkers to state prison—they are also driving
up the number of people locked up in New York City jails. As the number of people incarcerated
pretrial for misdemeanors, non-violent and violent felonies, as well as the city sentenced
population, have all declined by double-digits over the past four years, only one population in
jail has increased, also by double digits: people held in city jails for state parole violations (New
York City Mayor’s Office of Criminal Justice 2017; New York State Division of Criminal
Justice Services 2018). On any given day on Rikers Island, nearly 20% of the detainees are jailed
on parole warrants (Independent Commission on NYC Criminal Justice and Incarceration
Reform 2018). People with parole warrants also stay incarcerated much longer than people with
similar charges – the average jail stay for someone detained pretrial on a misdemeanor charge is
11.7 days (Mayor’s Office of Criminal Justice 2018). For someone detained pretrial on a

misdemeanor charge who also has a parole warrant, their expected jail stay is 9 times longer, at
99.6 days. The discrepancies are smaller but still significant for people detained pretrial on
felony charges – those without a parole warrant stay in City jails an average of 36.2 days,
whereas people with a parole warrant stay an average of 169.3 days, nearly 5 times as long.
Importantly though, it is worth noting that each year, many of the people sent to prisons
and jails in New York are not incarcerated for new criminal convictions, but for breaching parole
restrictions. Across the state, people released on parole are four and a half times as likely to
return to incarceration for violating the conditions of their release (37.4%) as they are to return
for new convictions (8.2%) (New York State Department of Corrections and Community
Supervision 2017a). Known as “technical violations,” meaning that the person broke a rule
imposed as a condition of their supervision, these can range from missing an appointment to
failing a drug test. For example, missing a meeting or being in the company of someone with a
criminal record can land people under community supervision back behind bars (Doherty 2016;
New York State Department of Corrections and Community Supervision 2017b).
New York sends more people to prison for technical parole violations than any other state
but Illinois (Kaeble 2018). Of all people on parole whom New York officials sent back to prison
in 2016, over 6,300, or 65%, were re-incarcerated for technical parole violations, as opposed to
new crimes (New York State Department of Corrections and Community Supervision 2016). The
number of people held in New York City jails on technical violations grew by 30% between over
the last five years, complicating the City’s ongoing efforts to close the Rikers Island jail complex
(Mayor’s Office of Criminal Justice 2018).
Furthermore, an article published yesterday in The Gothamist raises alarming concerns
about possible violations of due process and judicial independence during adjudicatory hearings

for people facing parole violations (Nicholas 2019). Specifically, the article documents that
administrative law judges (“ALJs”) employed by the New York State Department of Corrections
and Community Supervision to adjudicate parole matters on Rikers Island are being pressured by
their supervisors to revoke parole and imprison people accused of technical, non-criminal rule
violations instead of returning them to the community. The article further demonstrates that ALJs
face a double standard in their adjudication that improperly favors re-incarceration: ALJs are
permitted to re-incarcerate people whose cases they are adjudicating with no scrutiny by or
explanations to the supervising ALJs of their decisions. However, if those same administrative
law judges decide to return people found in violation of parole to the community, they must
justify those decisions to their supervisor with much lengthier written decisions. The article also
reports that even if the parole prosecutor agrees to a return to the community for the accused
person, some ALJ’s are required to ask permission in a private consultation with their supervisor
off the record and away from the presence of the accused and parties before releasing the person
on parole.
What was designed as a project to assist people in the process of reintegrating into their
communities has become a trip-wire for being sent back to City jails or state prison. Why is this?
To begin with, leaving prison is extremely hard. Returning citizens face huge obstacles finding
housing and employment, navigating the complexities of life on the outside and reconnecting
with family and supportive peers. There are approximately 35,000 people on parole in New York
(New York State Department of Corrections and Community Supervision 2018). At almost any
time, they can see their efforts to successfully rejoin the workforce and reunite with their families
disrupted by reincarceration for a technical violation. Operating in a risk-averse environment

without sufficient resources, parole officers often find reincarceration to be the easiest answer
when someone runs afoul of the rules.
Parole has grown significantly in both scope and consequence across the U.S., with
multiplying conditions that make compliance difficult even for the most dedicated individual.
Revocations from community supervision continue to exert an upward pressure on incarceration
in both our City and our State, despite significant reductions in prison and community
supervision populations over the past two decades. There are many who would like to change
this. In 2017, every major community corrections association in the U.S., along with 45 elected
or appointed prosecutors and 35 probation and parole officials as well as myself wrote in a
statement: “Designed originally as an alternative to incarceration, community corrections has
become a significant contributor to mass incarceration” that should be downsized while
reinvesting the savings in “improving community based services and supports for people under
supervision” (Columbia University Justice Lab 2018b).
Thankfully, our elected officials seem to be listening, as evidenced by the Less is More
Act. This will implement good-time credits, require due process before a person is jailed for an
alleged parole violation, put restrictions on sending people back to prison for technical
violations. Savings generated from imprisoning fewer people should then be reinvested in
communities, to pay for housing and services that support community cohesion and successful
reentry and desistance from crime. These changes will reduce the unnecessary incarceration of
people for crimeless parole violations and incentivize their efforts at rehabilitation.
As evidence of the effectiveness of these reforms, other states, such as Arizona, South
Carolina, Utah, Arkansas, Georgia, Idaho, Louisiana, and Mississippi, have implemented similar

reforms proposed in S1343B/A5493A and, as a result, have experienced a decline in recidivism
and compliance revocations (Gelb and Utada 2017).
New York has the opportunity to join the states that have made these commonsense
changes. Reincarceration not only harms individuals and families without commensurate public
safety gains, but also drives up the population in state prisons and local jails, thwarting our City’s
efforts to close the Rikers Island jail complex. For the sake of those on parole as well as their
families and communities. I urge the Council to do your part to advance these reforms, by
passing the Resolution in favor of the Less is More Act without delay.
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The Legal Aid Society Criminal Defense Practice appreciates the opportunity to submit
testimony concerning the experience of transgender and gender non-conforming individuals in
New York City jails” and in support of the following bills and resolutions:
Int 1513 - By Council Members Ayala and Kallos - A Local Law to amend the
administrative code of the city of New York, in relation to mental health treatment for
transgender, gender nonconforming, non-binary, and intersex individuals.
Int 1514 - By Council Members Ayala, Rosenthal and Kallos - A Local Law to amend
the administrative code of the city of New York, in relation to requiring access to
substance abuse treatment for transgender, gender non-conforming, non-binary, and
intersex individuals.
Int 1530 - By Council Members Moya and Kallos - A Local Law to amend the
administrative code of the city of New York, in relation to reporting on housing decisions
made for transgender, gender nonconforming, and intersex individuals.
Int 1532 - By Council Members Powers and Kallos - A Local Law to amend the
administrative code of the city of New York, in relation to housing decisions made for
transgender, gender nonconforming, and intersex individuals.
Int 1535 - By Council Members Rosenthal and Kallos - A Local Law requiring the board
of correction to convene a task force to address polices related to the treatment of
transgender, gender non-conforming, and non-binary individuals in the department of
correction.
Res. No. 143 – By Council Member Dromm – A Resolution calling on the New York
State Legislature to pass and the Governor to sign the Humane Alternatives to LongTerm Solitary Confinement Act.
Res. No. 829 – By Council Member Powers – A Resolution calling upon the New York
State Legislature to pass, and the Governor to sign, S.1343/A.5493, which would reform
revocation presumptive release, parole, conditional release, and post-release supervision.
We commend Chair Powers for holding this hearing and providing such vigilant oversight. The
timing is apt: last week, DOC gave public testimony to the Board of Correction on the topics
addressed in the legislation being considered by the Council today. 1 That testimony shows the
Department should fully support these bills, as the legislation simply codifies practices they
testified they already follow.
This hearing arises out of the long history of the New York City jails denying individuals safe
and appropriate housing consistent with their gender identity. Despite the universal
acknowledgement that transgender women in particular are at extraordinary risk of physical and
1

See Testimony of DOC Commissioner Cynthia Brann and DOC Assistant Commissioner Faye Yelardy, BOC
Meeting April 23, 2019, passim, available at https://youtu.be/mP7oWLBrZ6Y.
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sexual abuse and harassment when confined in male facilities,2 for years such housing was the
only option.
Following persistent pressure from the advocacy community, the New York City Department of
Correction (“DOC” or “the Department”) finally opened the Transgender Housing Unit (“THU”)
for transgender women confined in male jails. But their commitment to this reform was shaky:
although it is undisputed that THU housing was safer than general population in male facilities,
two years ago, DOC threatened to shut down it down. In its stead, the Department proposed
opening “vulnerable population” units, but provided no information on what that meant: who
would be housed on these units, how people would be screened for housing on them, how they
how they would be staffed, or what would make them different from any other protective
custody unit.
Now, after substantial work by the City Council in its oversight role, the Board of Correction
(“BOC”), the New York City Human Rights Commission (“HRC”), The Legal Aid Society, and
the advocacy community, substantial progress has been made in securing THU housing. The
Department has not only retained the THU, but has moved it to the women’s jail, Rose M. Singer
Center, last summer. With this move, transgender women can now benefit from programs and
property available to cisgender women. The excuses that transgender women could never be
housed in a women’s jail without the sky falling were proven wrong. Indeed, the THU at Rose is
generally staffed with officers who are respectful in their interactions with incarcerated persons.
We receive very few complaints from women housed there. Nonetheless, significant problems
in treatment of transgender individuals in the City jails persist, and we are grateful the Council
has turned its attention to these issues today.
Current Housing Placements for Transgender and Gender Non-Conforming
Individuals
On April 23, 2019, at the BOC Special Hearing about PREA compliance, DOC—for the first
time in years—provided some basic information to the public about its transgender housing
policies.3
At the hearing, DOC testified that it houses incarcerated people consistently with Mayor’s
Executive Order 16, which creates a presumption of housing by gender identity. DOC officials
2
See ALLEN J. BECK, SEXUAL VICTIMIZATION IN PRISONS AND JAILS REPORTED BY INMATES
2011-12, BUREAU OF JUSTICE STATISTICS 2 (2014), available at
https://www.bjs.gov/content/pub/pdf/svpjri1112_st.pdf; see also JAMIE M. GRANT ET AL., INJUSTICE AT
EVERY TURN: A REPORT OF THE NATIONAL TRANSGENDER DISCRIMINATION SURVEY,
NATIONAL LGBTQ TASK FORCE 6 (2011) (reporting that 16% of respondents who had been to jail or prison
reported being physically assaulted and 15% reported being sexually assaulted), available at
http://www.thetaskforce.org/static_html/downloads/reports/reports/ntds_full.pdf; and VALERIE JENNESS, ET
AL., VIOLENCE IN CALIFORNIA CORRECTIONAL FACILITIES: AN EMPIRICAL EXAMINATION OF
SEXUAL ASSAULT, Irvine: Center for Evidence-Based Corrections, University of California (2007) 3, available
at http://ucicorrections.seweb.uci.edu/files/2013/06/BulletinVol2Issue2.pdf (finding that 59 percent of transgender
women housed in men’s prisons had been sexually abused while incarcerated and that transgender people were 13
times more likely to be sexually assaulted than non-transgender people in prison).
3
See Testimony of DOC Commissioner Cynthia Brann and DOC Assistant Commissioner Faye Yelardy, BOC
Meeting April 23, 2019, passim, available at https://youtu.be/mP7oWLBrZ6Y.
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also stated that they give incarcerated people agency in deciding where they can be safely
housed, meaning that transgender men and women are housed in a gender-consistent facility only
if they request it, but such requests are honored unless there is a very good reason not to do so.
This describes the lynchpin of gender appropriate housing. Unfortunately, they do not reflect the
reality experienced by our clients, as we describe below.
At the BOC hearing, DOC testified about the current housing placements for transgender people.
These assertions puzzled us. DOC stated that as of April 21, 2019, RMSC housed 16
transgender women in the THU; six transgender women in general population; one transgender
woman in new admission housing; and three transgender men in some other non-THU units.
DOC indicated that they were willing to house transgender men in male facilities consistently
with gender identity, but none had made a request. DOC also stated that its male facilities hold
an additional 24 transgender women, 15 of whom had not requested housing in a female facility.
When questioned by Board members, DOC repeatedly asserted that these numbers meant that the
majority of transgender women were housed consistent with their gender identity at RMSC. That
is flat out incorrect: according to these numbers, the majority of transgender women (24) are
housed in male facilities, with the remainder (23) housed in RMSC. DOC’s assertions about
these numbers is indicative of their pervasive misunderstanding of issues surrounding gender
identity; their representation only makes sense if DOC lumps together in their calculations both
transgender women and transgender men. While housing a transgender man in RMSC may be
appropriate if the person does not want to be housed in a male facility, it is certainly not housing
someone consistently with their gender identity and DOC’s testimony did nothing to allay our
concerns that the Department systematically ignores and misgenders transgender men.
DOC’s depiction of where transgender women are housed is not consistent with our experience.
Transgender women in custody and other advocates tell us there are now two THUs at RMSC,
with the second THU being an integrated “vulnerable persons unit” that houses transgender
women with cisgender women over fifty years old. Is it possible that DOC is referring to this
second hybrid THU as “general population” housing? We ask because we are not aware of
transgender women actually housed in general population at RMSC, as DOC testified they were,
and would be surprised if this were indeed the case.
More broadly, whatever the current range of gender-consistent housing in DOC, we have no real
understanding of the criteria DOC uses for admission to any of them. At the hearing, DOC
maintained that housing in the THU as opposed to general population is based on a person’s
choice. Since we are not aware of any people being asked if they want general population
housing, we have no idea what this means. If there are two THUs, how is it determined who will
be housed in one THU versus another? Are there different safety considerations for the people
who are housed in a unit with cisgender women over fifty, and if so, what? DOC still has not
promulgated a written policy about this, despite telling the Human Rights Commission and
advocates months ago that a written policy would be forthcoming in short order. Transgender
individuals thus have little clarity about how they will be safely housed in the City jails, and the
public has little understanding of its own public policy on the issue.
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Transgender people are excluded from gender-consistent housing.
Despite DOC’s claim that its policy is to afford gender-based housing upon request, the reality is
that most transgender women we have spoken to have been excluded from such housing. They
are turned down or removed from this housing for a variety of vague and often disturbing
reasons, to the extent that we are able to obtain any explanation from DOC for their actions.
DOC rejects people for admission to the THU because of their lack of understanding about the
spectrum of gender identity, with too many preconceived notions about how a “woman” is
supposed to present. If a person does not present in that manner, there is an assumption that she
does not belong in the THU. Similarly, DOC seems to assume that a medical transition is a
necessary element of transgender status, not recognizing that not all transgender people want to
medically transition.
The major reason DOC invokes to reject or remove our clients from gender-consistent housing is
a claim that the individuals are dangerous because of their criminal or disciplinary conduct. But
DOC appears to have no criteria to guide its claim that of what defines “assaultive behavior,”
and what acts in the distant past are relevant to current housing determinations. Why should a
person be denied admission because of an act from years ago? Similarly, no guidance is given
on what alleged misconduct s sufficiently probative of dangerousness to result in the denial of a
housing placement consistent with gender. Too often, DOC seems to assume that if a person has
engaged in any act that can be characterized as “violent,” even defending themselves, that they
do not belong in gender consistent housing. This not only is illogical, but results in that person
being sent to unsuitable alternative housing that too often is extremely violent and dangerous.
We strongly support implementation of the Prison Rape Elimination Act’s Standards relating to
the screening of persons in custody so that the Department can better determine who is at risk of
sexual victimization and who is at risk for engaging in abusive conduct.4 But this information
should not be used as a sword to deny housing based on gender identity. The only legitimate
reason for denying a person gender-based housing, as we were recently told by an expert in
security, is when a person has a genuine history of gender-based sexual violence towards
members of the gender with whom they request housing. In other words, we do not accept the
predicate that a transgender woman, even with a history of assaultive behavior, cannot be safely
managed in the same manner as cisgender women, some of whom have violent histories
themselves, particularly since such assaultive behavior has so often stemmed from a need to
protect oneself in a dangerous and unwelcoming environment.
DOC has also claimed that transgender women housed in RMSC obtain the medical, mental
health and programmatic services they need in that facility. Again, that is the opposite of the
experience of our clients. For example, one of our transgender female clients went through detox
at a male facility before she was moved to the THU—whereas cisgender women would have
done so in a female facility. We are not aware of any transgender woman who has been allowed
to be housed in mental health or infirmary housing at RMSC.

4

See BOC Minimum Standards, 40 R.C.N.Y. at Chapter 5, §§ 5-17 - 5-18.
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DOC also refuses to house an individual consistent with that person’s gender identity if the
person reports sexual abuse or harassment in gender-aligned housing. For example, only a few
months ago we repeatedly advocated, albeit unsuccessfully, for DOC to return a transgender
woman to the THU after they removed her for reporting two people in the shower engaged in a
sexual act. An investigator told her that she had to be moved off the unit for her own safety.
While we do understand that it can be reasonable to change the housing area of a person who has
reported an incident in order to protect them from any retaliation, they should be moved to a safe
area that is consistent with their gender identity. Otherwise, the result is that people are moved to
a men’s facility where, like this person, they face harassment or worse. It also chills people from
coming forward with complaints, making the THU a more dangerous place.
People are not informed of their gender-aligned housing options in custody.
At the BOC hearing, DOC maintained that people are told how to apply for the THU or genderconsistent housing at admission. They testified that at admission, a screening form is filled out,
and anyone who is identified or self-reports as a transgender woman is then taken to RMSC
intake. DOC also claimed that a person can request admission to the THU or general population
housing at any time during their stay in custody. Again, this is not the experience our clients
report. They tell us there is no consistent time, place, or manner in which they learn their gendercongruent housing options. None have ever reported being told that there is any option for
gender-congruent housing apart from the THU. Our clients who have applied to the THU were
not told who makes the decision to grant or deny their request. And they certainly have no idea
of any mechanism for appeal, even though the THU directive contemplates there should be an a
appeal.
At the hearing, DOC maintained—as they have for years—that they are working on a new
Directive about these issues. But even if this promise does materialize, it may not fill the
information void: DOC refuses to allow the current THU Directive to be provided to people in
custody, and we have no idea if they will change their course with a revised directive,
DOC also said that many transgender women choose to be housed in male facilities. If that is
true, we have serious concerns about how that choice is informed. For example, one woman
asked to be removed from the THU when it was moved to RMSC because she wanted cell
housing, and not the dormitory environment of the THU. At no time was she told that she had
the option to be housed in a general population cell area at RMSC like ciswomen. Instead, she
moved “voluntarily” to a male facility, where she experienced two serious incidents of sexual
abuse. Other transgender women may have declined the THU because they are afraid of an
unwelcoming environment if housed among cisgender women and the staff who guard them. But
from the accounts we have heard, that fear is actively reinforced by members of DOC staff
outside the THU.
Protective custody does not protect.
A core security problem is that DOC fails to provide sufficient safe housing alternatives to the
THU, even in its protective custody units. Transgender men and women who are not placed in
the THU report misgendering and repeated harassment and even abuse by other persons in
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custody and staff. Transgender men in particular have long been ignored, presumably because of
an incorrect and unjust assumption that they can pass as women.
Many transgender women who are not housed in the THU are housed in a protective custody unit
in the male jails. But protective custody does not seem any safer than general population. Within
protective custody units, violence happens much too frequently, with appalling incidents of
sexual violence against transgender women reported during the past year. Unfortunately, this
should surprise no one. The Department conceded at the BOC hearing that no additional staff is
regularly assigned to protective custody units. As a result, it is no surprise that there have been
repeated incidents of sexual violence and even rape in these units directed at transgender
individuals.
The Council should examine how DOC facilitates discrimination in NYS DOCCS
custody
Even as DOC has made strides in housing at least a substantial percentage of transgender women
in a women’s jail, the New York State Department of Corrections and Community Supervision
(“NYS DOCCS”) has lagged behind, with no THU, and virtually no transgender women housed
in a women’s prison. This has resulted in the anomaly that transgender and cisgender women
housed in RMSC are treated wholly differently when it comes to transport to an upstate prison.
Right now, cisgender women are sent from RMSC to Bedford Hills for reception, while
transgender women confined in the THU are uniformly sent to a male facility. (Since we are not
aware of any transgender women confined in general population at RMSC, we cannot say where
they are sent.)
The Council needs to determine if DOC colludes with DOCCS in enabling this discriminatory
conduct to continue. It should also determine if steps could be taken by DOC to facilitate
DOCCS’ ability to conducting assessment for gender-appropriate housing while people remain
in DOC custody.
The proposed legislation should be passed to redress these human rights violations.
The proposed legislation address many of these longstanding issues, and will lead to critically
important reforms. We therefore enthusiastically endorse their enactment.
Int 1532, proposed by Chair Powers and Council Member Kallos, addresses some of the most
significant obstacles to housing consistent with gender identity. It wisely removes the
requirement that people must have identified in their current gender identity during a prior
incarceration or present documentation reflecting medical transition. Many incarcerated persons
have not “come out” during prior incarcerations; understandably, many people have been afraid
of danger by doing so, either from staff or from other incarcerated people. Moreover, as
acknowledged by the legislation, people can become aware of their gender identity differently
over time. The legislation also recognizes that not all persons who are transgender choose to
medically transition. Even those who have chosen medical intervention may not have
documentation of it, since many people—particularly among the incarcerated population—have
obtained hormones and other treatment from friends or others, and not from licensed medical
providers.
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The proposed legislation also confronts some of the most intractable problems for housing in
DOC by requiring formal written procedures on housing that must, at a minimum, provide notice
to an individual who has been denied housing about how to appeal, set up an appeals process,
and require a timely written decision to the incarcerated person.
However, based on our experience, we suggest the following revisions to improve the proposed
legislation and make the admission criteria less ambiguous:
1. It should explicitly require that people in custody be given written notice of how they
can apply for housing consistent with their gender identity at any time during their
incarceration, from intake until discharge, not just how they can appeal an adverse
decision. Based on our experience, a clear mandate requiring that this notice be
provided to incarcerated persons is essential to ensuring they benefit from the
procedural protections the legislation contemplates.
2. As required by the Mayor’s Executive Order 16, there should be a presumption that
people will be confined consistent with their gender identity. This presumption should
not be overcome unless 1) the person does not wish to be so housed or 2) DOC can
demonstrate that the person presents by clear and compelling evidence a present
danger of committing gender-based violence against others. As the past two years
have shown, it is simply not enough for the Council to reiterate the language of the
Board of Correction’s PREA Standards.
We therefore suggest the following revision to the proposed legislation (in red italics).
Section 9-157(c) would read as follows:
Subject to section 115 of title 28 of the code of federal regulations, the department
shall establish a process for transgender and intersex individuals to self-identify as such
at intake, and use such self-identification to make housing and programming assignments
on a case-by-case basis. There shall be a presumption that housing assignments will be
based on gender identity, unless 1) the person does not want to be so housed or 2) the
department can overcome such a presumption by a clear and compelling evidence that
the person presents a present danger of committing gender-based violence against
others. In determining such housing and programming assignments, the department shall
consider whether a placement would ensure the incarcerated individual’s health and
safety and whether the placement would present management or security concerns, In
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making this determination, the department shall further consider whether the person can
safely be housed in a facility most closely aligned with the person’s gender in a manner
comparable to cisgender persons housed in such a facility with a similar history. The
department shall not prevent incarcerated individuals from identifying as transgender
solely because of classification as a different gender while previously incarcerated or
because of the absence of documents indicating medical transition.
Int 1530 is an important companion piece of legislation which would require DOC to report
whether it honors requests to be housed based on gender identity. This will provide critical
information about the scope of the issue, from how many people request such housing to how
often DOC determines they can or cannot have it.
We suggest two amendments to improve the proposed legislation. At § 9-157(6), the legislation
states that the data being reported should include whether the request was to be placed “in
specialized housing, to be housed in accordance with gender-identity; or another request.” We
believe we understand the distinctions being made, but we suggest that some clarifications might
help. We also believe that the reason for any denial should be provided.
We therefore suggest the following revision to the proposed legislation (in red):
Section 9-157, paragraph 6 would read as follows:
Such an incident level report shall include (a) whether the request was to be placed in
specialized housing (e.g., a “Transgender Housing Unit”), to be housed in a in a facility
that is in accordance with gender identity; or another request; (b) the outcome of the
request;(c) whether the request was appealed; and (d) the outcome of such request. The
reasons for any denials shall be included.
Int 1513 and Int 1514 recognize that transgender, intersex, non-binary and gender nonconforming persons should never have to choose between housing consistent with their gender
identity and obtaining needed services. For that reason, we heartily endorse this proposed
legislation. Persons should be able to receive mental health and medication assisted treatment
regardless of their gender identity and regardless of where they are housed.
Int 1535 sets up a task force to review DOC’s policies related to the housing and treatment of
transgender persons in custody. The task force importantly includes not just representatives from
DOC and CHS, as well as the Human Rights Commission, but has a majority of members who
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either were or are currently incarcerated in the THU, service providers, and national experts.
Annual reports and recommendations for change are required.
We fully support this legislation, and hope that DOC and CHS participate openly and fully;
without that commitment—which we have not seen from DOC in years—this task force will not
be as useful and successful as it otherwise could be.
Int 1514 appropriately expands medication-assisted treatment to include buprenorphine,
naltrexone (vivitrol), and methadone. We suggest that this section of the administrative code
should be further revised to address the reality that incarcerated people in DOC custody are
forced to engage in a painful detoxification process simply because they are sentenced to NYS
DOCCS custody, where this essential medical treatment is not provided. DOC should not
collaborate in DOCCS’ failings and so we suggest the following revisions (as noted in red):
Section 1. Section 9-107 of the administrative code of the city of New York, as added by
local law 47 for the year of 1969, is amended to read as follows:
a. The commissioner of correction shall establish a program for the treatment of [heroin
addicts] substance abuse through the use of [methadone hydrochloride
therapy] medicated assisted treatment, including the administration of methadone,
buprenorphine, and naltrexone. The program shall be available [ONLY] on a voluntary
basis only to ALL such [inmates] incarcerated individuals as apply, subject to a medical
evaluation, before acceptance, of their need for such treatment. The decision on which
medication is appropriate shall be based solely on the exercise of medical judgment,
following consultation between the medical provider and the incarcerated person, and
shall be available as needed and requested throughout an incarcerated individual’s stay
in DOC custody.
We Support the Resolutions To Be Considered At the Hearing
Res. 143-2019. The Legal Aid Society has long been a supporter of the HALT Solitary
Confinement Act, and encourages the New York State legislature to enact S.1623/A.2500 as
currently drafted. Solitary confinement is torture. To quote the New York Campaign for
Alternatives to Isolated Confinement:
“Thousands of people, disproportionately Black and Latinx people, remain in
solitary in NY each day, and tens of thousands each year: 22 to 24 hours a day in
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a cell without any meaningful human contact or programs. People continue to
spend months, years, and decades in solitary (including upwards of 30+ years) in
NY. These conditions cause devastating physical, mental, and behavioral impacts.
The entire United Nations, including the US, passed rules prohibiting solitary
beyond 15 days for any person, because it otherwise would amount to torture.
Colorado has implemented a 15-day limit in its prisons and reduced the number of
people in solitary from 1,500 to 18. HALT would similarly include a 15-day limit
on solitary, and would create more humane and effective alternatives. States that
have reduced the use of solitary have seen a positive impact on safety for both
incarcerated people and correction officers.”5
Ending the use of prolonged solitary confinement in New York State will make correctional
facilities more humane and safer for both incarcerated people and staff. The Legal Aid Society
joins the New York City Council’s call for state legislators to immediately pass, and for
Governor Cuomo to immediately sign, the HALT Solitary Confinement Act as it is written.
Res. No. 829 – The Legal Aid Society wholeheartedly supports Res. No. 829 which calls upon
the New York State Legislature to pass, and the Governor to sign, S.1343/A.5493, also known as
the “Less is More” bill. This bill is the first of its kind to offer comprehensive reform to
eliminate the unnecessary and disruptive incarceration that thousands of NYC residents face
every year for technical violations of parole.
For too many years, enforcement of technical parole conditions through incarceration has
disrupted the positive reentry of those on supervision and their families, and undermined the
goals of supervision. With the current law allowing for automatic remand for those accused of
purely technical violations with only a chance to be released, parole violators are often sent back
to prison not because their violations of conditions represent a threat to the community, but as a
punishment for punishment’s sake. Instead, the proposed bill rewards those on supervision to
earn time off their sentence by abiding by conditions of parole, which creates rational incentives
for those on parole to follow their supervision requirements. The bill also substantially reduces
the type and amount of prison time that can be imposed on violations for purely technical parole
conditions which research has shown bear little connection to public safety and are drivers of
incarceration. Most importantly, the bill provides much needed due process for accused parole
violators by ensuring an immediate criminal court recognizance hearing with an opportunity for
release before incarceration occurs, providing those accused the opportunity to preserve their
employment and housing while they wait for the outcome of their final parole hearing.
In sum, the “Less is More” bill is an important first step in reducing the amount of unnecessary
incarceration of those who are serving supervision so that successful reentry and public safety
are truly accomplished.

5

“NEWS: #HALTsolitary Commends Legislature for Rejecting Cuomo’s Flawed Proposal on Solitary
Confinement,” New York Campaign for Alternatives to Isolated Confinement, March 15, 2019. Access at
http://nycaic.org/2019/03/15/news-haltsolitary-commends-legislature-for-rejecting-cuomos-flawed-proposal-onsolitary-confinement/.
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Hello, my name is Juana Peralta, and I am the Director of Economic Justice Initiatives at The
Lesbian, Gay, Bisexual & Transgender Community Center, commonly referred to as The Center,
located in the West Village.
New York City’s LGBTQ community formed The Center in 1983 in response to the AIDS
epidemic, ensuring a place for LGBTQ people to access the information, care, and support they
were not receiving elsewhere. Today, The Center has become the largest LGBTQ community
center on the East Coast, where we host over 400 community group meetings each month and
welcome over 6,000 individuals each week. We offer services to New Yorkers across the 5
boroughs.
Transgender and gender-nonconforming (TGNC) community members face unique challenges
concerning their healthcare and safety within the criminal justice system. These problems are
only magnified in jails, where corrections officials argue that the temporary nature of the
system provides an excuse to overlook severe, harmful, and dehumanizing practices.
For example, gender transition-related healthcare within City jails is inconsistent and difficult to
access. Often times, individuals are unable to continue existing treatments or unable to receive
the individualized care they may need. This is further compounded given the disproportionately
high rates of incarceration of TGNC individuals: Sixteen percent of TGNC respondents to the
National Transgender Discrimination Survey indicated they had spent time in jail or prison.
The often continuous tremendous stress dissuades individuals from requesting and accessing
the healthcare they desperately need.
Consistent and sometimes intentional misgendering also increasingly harms a community that
is already vulnerable within this space and creates undue harm. Many incarcerated people face
humiliation and degradation from both staff and prisoners alike. Inconsistent policies and
practices
across
staff
members
about
how
to
interact
with
TGNC-identified
individuals--sometimes within a single facility--lead to unnecessary fear and emotional trauma
of the incarcerated individual.
Further, TGNC community members, compared to their cisgender (or non-transgender)
counterparts, are disproportionately victims of sexual violence and abuse while incarcerated.
According to the 2015 U.S. Transgender Survey, transgender people are 10 times more likely
to be abused by fellow inmates while incarcerated and five times as likely to be abused by
prison staff.1 Within New York State, a majority of TGNC individuals surveyed, or 58%, would
not feel comfortable going to the police to ask for help.2 Given this overall distrust of traditional
authority figures, if a TGNC individual's medical needs and/or human rights are violated within
the system, they are unlikely to feel comfortable reporting these violations. One potential
solution is to identify new efforts to ensure inmates are made aware of their rights and how to
1
2

http://www.ustranssurvey.org/
http://www.transequality.org/sites/default/files/USTS%20NY%20State%20Report%20%281017%29.pdf

report any violations, as well as to identify new processes that ensure the grievances and
reports of abuse from incarcerated TGNC people are taken seriously.
In addition, those incarcerated are legally entitled to self-select their gender and corresponding
placement within City jails. Unfortunately, this policy is not applied consistently across facilities
or consistently for TGNC incarcerated people.
Finally, all staff members need to receive consistent culturally competent training that reflects
the spectrum of identities held by New Yorkers. This training must include staff members at all
levels and be regularly measured to ensure its effectiveness.
Lastly, The Center supports the package of bills being heard today (Int 1513-2019, Int
1514-2019, Int 1530-2019, Int 1532-2019, Int 1535-2019, Res 0413-2018, and Res
0829-2019), which address many of the concerns I previously outlined, and I commend the bill
sponsors for taking action on behalf of the TGNC community.
While the challenges faced by the TGNC community within criminal justice system are
significant, I am confident we can work together to identify solutions moving forward, and I
thank the committee for convening a hearing on such an important topic.
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Dear Chairperson Powers and Committee Members,
Thank you for the opportunity to submit testimony today and for your attention to the issues on today’s
agenda. JustLeadershipUSA supports all of the measures being considered today - Intros 1513, 1514, 1530,
1532 and 1535 as well as Res 0143 and 0829. We are deeply committed to both drastically reducing the
numbers of people who are incarcerated, as Res 0829 would address, and to improving conditions and
reducing the harms of incarceration for anyone who is still detained.
We support the leadership organizations representing the transgender, gender non-conforming,
non-binary and intersex community, and the self-determination of those individuals, in articulating how
the City can and must alter the conditions of their confinement to respect their human rights, while also
working to incarcerate far fewer people.
We also support the passage of the HALT Solitary Act, and the leadership of people with lived experience
in crafting the bill and pushing for its passage. As the City plans for borough based facilities to enable the
closure of Rikers, we have continually voiced the need to ensure that these facilities will be operated
entirely differently. The HALT Solitary Act could provide a firm assurance that the use of solitary
confinement will be drastically curtailed not only in NYC jails but across the state. As advocates have
noted and the City Council has recognized, solitary confinement is torturous and traumatic, and as such,
undermines safety in jails, rather than improving it.
Lastly but certainly not least, we strongly support the Less is More Act, developed and advanced under the
leadership of our partners and directly impacted people. We applaud the Council’s resolution to support
this bill and to pressure the State, in every way possible, to end the harassment and hyper-criminalization
of people on parole. We see on a regular basis that ways in which the harsh conditions of parole threaten
the stability and well-being of our members, rather than supporting their reintegration into society. New
York City can send a strong message to New York State that these reforms, and the liberty of formerly
incarcerated NYC residents, are urgent.

Sincerely,
Sarita Daftary
Senior Organizer
JustLeadershipUSA
sarita@justleadershipusa.org

