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I. Introduction
On January 30, 2019, the Committee on Small Business, chaired by Council Member Mark Gjonaj, will hold an oversight hearing pertaining to the restaurant industry in New York City. Those invited to testify include representatives from the New York City Department of Small Business Services (“SBS”), advocates representing the hospitality and lodging industries, Business Improvement Districts (“BIDs”), chambers of commerce, and other community based economic development organizations. 

II. Background 

Small businesses play a major role in New York City’s economy. According to SBS, approximately 89 percent (or 195,800) of the 220,000 businesses in New York City employ fewer than 20 individuals.
 Many of them are food establishments.  According the New York City Department of Health and Mental Hygiene (“DOHMH”), there 26,955 restaurants in New York City: 2,434 restaurants are in the Bronx; 6,719 in Brooklyn; 10,700 in Manhattan; 6,113 in Queens; and 989 in Staten Island.
 New York City restaurants employ hundreds of thousands of New Yorkers and represent the backbone of the tourism trade. 
However, the restaurant business is very competitive, particularly in New York City - more new restaurants fail here than are successful. The restaurant's success will be subject to varying consumer perceptions, preferences and discretionary spending patterns, as well as to the number and location of competing restaurants, which may have greater financial and other resources. While a restaurant may intend to differentiate itself based upon the quality and speed of service, the freshness of ingredients, and the quality and value perception of the food and beverages it serves, there can be no assurances that it will be successful.

The restaurant market is subject to a number of general market and economic factors, including the general state of the local, national and international economy, inflation, interest rates, changes in governmental health, food and other regulations and in the enforcement thereof, and a host of other factors, any or all of which could affect the market. Restaurant businesses, as other small businesses in the City, struggle with high rents, labor costs, stringent scheduling rules and other regulations. 
a. Inspection and Grading 

DOHMH oversees and inspects New York City’s 24,000 food service establishments to ensure that they are in compliance with applicable food safety laws, rules and regulations.
 In order to operate, a restaurants must obtain a permit from DOHMH and undergo regular inspections to ensure that it is complying with the New York City Health Code.
 
In 2005, DOHMH created a point and condition system for sanitary Health Code violations. Violations are classified as either “critical” or “general,” and they are assigned point values on that basis. General violation categories include facility maintenance and vermin, while critical violation categories include food temperature and improper protection of food. Assigned point values range from two to five for general violations, and 5 to 28 for critical ones. Before 2010, restaurants that received 28 or more points on an inspection were considered to have failed, and would receive a follow up “compliance” inspection. In this instance, failure to correct previous violations would make a restaurant subject to immediate closure by DOHMH. 
In July of 2010, DOHMH introduced a letter grading system. The rationale for this was to “1. communicate risks to the public to enable informed public choice about where to dine; 2. improve compliance by food service establishments; and 3. reduce, over time, restaurant attributable food-borne illnesses.”
 Another reason that was cited was the success of letter grading in Los Angeles, where foodborne illnesses fell by 20 percent during the first ten years of system.
 
DOHMH’s inspection practices ensure that restaurants that receive more points in inspections are inspected more frequently, and restaurants that receive fewer points in inspections are inspected less frequently.
 Violations that have a direct bearing on food safety count toward a restaurant’s letter grade. However, violations such as those pertaining to calorie menu labeling or the posting of required signage, are not included when a letter grade is calculated.
 If, at an initial inspection, a restaurant receives 13 points or fewer, the restaurant receives an A.
 The restaurant must post the letter grade in a conspicuous place on the front window of the restaurant so that it is visible to passersby.
 If a restaurant receives 14 or more points on its first inspection, the inspector will not issue a letter grade but will schedule a re-inspection. Restaurants are required to display their most recent letter grades until a re-inspection has occurred.
 If a restaurant receives more than 14 points at a reinspection and is not closed by DOHMH, the restaurant will be issued a “grade pending” card in addition to letter grade corresponding to the number of points it received.
 Restaurants that receive between 14 and 27 points will be issued a grade of B and those that receive greater than 28 points will be issued a grade of C.
 The implementation and execution of this system raised concerns about unequal treatment and onerous fines among restauranteurs citywide.
 
In response to these criticisms, in 2014, the City Council announced a regulatory overhaul, in which 60 percent of all violations would result in the minimum fine of $200.
 The policy changes also enabled restaurants to request free inspections without risking a fine.
 According to the Office of the Comptroller, fine revenue from restaurants fell from $54 million in FY 2012 to $27 million in FY 2016, a decrease of 50 percent.
 A study published on the fifth anniversary of the implementation of the letter grade system found a 24 percent decline in cases of Salmonella, an 18 percent decrease in evidence of mice, and that 58 percent of restaurants earn an A on their initial inspection.
 
b. Other Regulatory Challenges 
Another major concern for restaurant owners has been the difficulty of securing sidewalk café licenses. The process can cost, in some instances, more than $24,000, and takes a minimum of 110 days from start to finish.
 
Other key City regulations address food safety, calorie counts, and allergy-related information. The New York City Health Code requires that supervisors of food service establishments and non-retail food service establishments be certified in food protection. The 15-hour Food Protection Course is available in classrooms in English over a five-day period in Spanish, Chinese, and Korean for a fee of $115. It is also available for free online.
 
In 2008, New York become the first city in the country to require fast-food restaurants and coffee chains to post calorie counts for menu items.
 The 2008 regulation required covered establishments to clearly and conspicuously post

calorie information ... on all menu boards and menus, as well as on food item display tags, adjacent or in close proximity, to the menu item, using a font and format that is at least as prominent in size as that used to post either the name or price of the menu item.

For menu items offered in different flavors and varieties, a range of calories was permitted to be listed. The rule defined “[c]overed food service establishment” as

a food service establishment within the City of New York that is one of a group of 15 or more food service establishments doing business nationally, offering for sale substantially the same menu items, in servings that are standardized for portion size and content, that operate under common ownership or control, or as franchised outlets of a parent business, or do business under the same name.

The regulation focuses on chain restaurants because “the measure can be readily and accurately implemented [by chain restaurants], which account for a large and disproportionate proportion of meals served, and serve food whose consumption has been clearly associated with excessive calorie intake and with obesity.”

Additionally, pursuant to Local Law 17 of 2009, every food service establishment shall post a poster containing information on food allergy in a conspicuous location accessible to all employees involved in the preparation of food and the service of food.
III. Recent Policy Changes
In May of 2017, the Mayor signed Local Law 100 of 2017, which banned fast-food restaurants from requiring employees to work consecutive shifts when the first shift closes an establishment and the second shift opens it the next day.
 A shift of this nature is known colloquially among fast food employees as a “clopening,” which is a contraction of the words “closure,” and “opening.” Local Law 107 of 2017, which the Mayor also signed that month, requires retail establishments with 20 or more employees to post workers’ schedule 72 hours in advance of their shifts.
 Additionally, it requires fast-food restaurants with 30 or more establishments nationally to post workers’ schedules two weeks in advance and offer extra pay to employees for any changes issued with less than two weeks’ notice.
 Both pieces of legislation were designed to lessen the personal burdens of unpredictable work obligations for the approximately 470,000 New Yorkers who are employed in the leisure and hospitality sector.
 These laws are currently being challenged by the New York State Restaurant Association, the Restaurant Law Center, and the International Franchise Association, in New York state court on the grounds that the City is preempted by state law from enacting these measures.

In November of 2017, the Mayor signed Local Law 199 of 2017, an expansion of the Earned Sick Time Act of 2014.
 While the original legislation required employers with five or more employees to provide eligible employees with up to 40 hours of paid sick leave per year, the amendment gives employees who are survivors of domestic violence and human trafficking the right to take “safe leave” in order to seek assistance or take safety measures in such an instance.
 Additionally, the expansion broadens the definition of a family member for the purposes of the law. Whereas the initial version of the law included spouses, domestic partners, parents, children, siblings, grandparents, grandchildren, and parents-in-law, the expansion includes “any other individuals related by blood to an employee” and “any individual whose close association with the employee is the equivalent of a family relationship.”
 Most recently, the Mayor proposed legislation that would require private business with five or more employees to provide at least 10 days of paid vacation each year, which would cover approximately 500,000 full-and part time workers who do not have it.

Pursuant to legislation signed by the Governor in 2016, all New York City employers with 11 or more employees must now pay a minimum wage of $15 per hour. This wage is the final step in a three-year, phased increase, in which the minimum hourly wage rose from $9 to $11 in December of 2016, $11 to $13 in December of 2017, and $13 to $15 in December of 2018.
 However, a recent survey of 574 dining establishments – 324 full service and 250 limited service – published by the New York City Hospitality Alliance, a membership organization that represents restaurants, bars, and hotels, found that these changes have engendered some skepticism within the hospitality industry. 76.5 percent of full service restaurants surveyed reported reducing employee hours and 36.3 percent eliminated jobs in 2018 in response to mandated wage increases.
 Additionally, 87.3 percent of respondents reported that they would increase menu prices in 2019 as a result of mandated wage increases.
 Among limited-service restaurants, where patrons pay before eating, 59.4 percent of respondents reported reducing employee hours, and 75 percent of respondents reported that they would reduce employee hours in 2019.
 




The first of the two above charts indicates that employment in full-service restaurants in New York City has fallen from 169,900 in January of 2017 to 167,900 in December of 2018, a decrease of 1.17 percent. The second of the two above charts shows that the total number of employees at all restaurants, bars, and dining establishments (including limited service restaurants) increased from 262,000 in January of 2017 to 271,400 in December of 2018, an increase of 3.58 percent. 
IV. Conclusion 
Today, the Committee on Small Business seeks a better understanding of the regulatory dynamics of the restaurant industry. The Committee looks forward to hearing about the steps SBS has taken to address the issues facing restaurants, as well as any policies it has implemented to ensure that they have all the resources they need to succeed.  
Exhibit A
� 2017 Small Business Progress Report, New York City Department of Small Business Services, available at � HYPERLINK "https://www1.nyc.gov/assets/sbs/downloads/pdf/about/reports/smallbizreport-2017.pdf" �https://www1.nyc.gov/assets/sbs/downloads/pdf/about/reports/smallbizreport-2017.pdf� 


� � HYPERLINK "http://a816-restaurantinspection.nyc.gov/RestaurantInspection/SearchBrowse.do" �http://a816-restaurantinspection.nyc.gov/RestaurantInspection/SearchBrowse.do�. 


� See Opening a Restaurant in New York: Legal Issues Boot Camp, 20170324a NYCBAR.


� 24 R.C.N.Y. Health Code § 81.05.


� Food Service Establishment Permit, available at � HYPERLINK "https://www1.nyc.gov/nycbusiness/description/food-service-establishment-permit" �https://www1.nyc.gov/nycbusiness/description/food-service-establishment-permit�. 


� NYC Board of Health, “Notice of Adoption of Amendments to Article 81 of the New York City Health Code,” July 2010, available at: � HYPERLINK "https://www1.nyc.gov/assets/doh/downloads/pdf/notice/2010/Article-81.pdf" �https://www1.nyc.gov/assets/doh/downloads/pdf/notice/2010/Article-81.pdf�. 


� Id. 


� NYC Health Code § 23.04.


� NYC Health Code § 23.04.


� NYC Health Code § 23.07(a).


� NYC Health Code § 23.07(f).


� NYC Health Code § 23.07(b).


� NYC Health Code § 23.07(c).


� NYC Dept. of Health and Mental Hygiene, How we Score, � HYPERLINK "http://www1.nyc.gov/assets/doh/downloads/pdf/rii/how-we-score-grade.pdf" �http://www1.nyc.gov/assets/doh/downloads/pdf/rii/how-we-score-grade.pdf�. 


� NYC restaurant letter-grade system revamped, available at � HYPERLINK "https://abc7chicago.com/archive/9475360/" �https://abc7chicago.com/archive/9475360/�. 


� City Council Approves Major Changes to Restaurant Grading System, available at � HYPERLINK "https://newyork.cbslocal.com/2013/10/09/city-council-approves-major-changes-to-restaurant-grading-system/" �https://newyork.cbslocal.com/2013/10/09/city-council-approves-major-changes-to-restaurant-grading-system/�. 


� Id. 


� New York City Fine Revenues Update, available at � HYPERLINK "https://comptroller.nyc.gov/reports/new-york-city-fine-revenues-update" �https://comptroller.nyc.gov/reports/new-york-city-fine-revenues-update�. 


� Restaurant Letter Grading Marks Five-Year Anniversary, available at � HYPERLINK "https://www1.nyc.gov/site/doh/about/press/pr2015/pr027-15.page" �https://www1.nyc.gov/site/doh/about/press/pr2015/pr027-15.page�. 


� For New York Outdoor Cafes, Getting a License is No Breeze, available at � HYPERLINK "https://www.wsj.com/articles/for-new-york-cafes-getting-a-sidewalk-license-is-no-breeze-1402447341?mod=rss_newyork_main&utm_medium=twitter&ns=prod/accounts-wsj" �https://www.wsj.com/articles/for-new-york-cafes-getting-a-sidewalk-license-is-no-breeze-1402447341?mod=rss_newyork_main&utm_medium=twitter&ns=prod/accounts-wsj�. 


� Food Protection: Classroom, available at � HYPERLINK "https://www1.nyc.gov/site/doh/business/health-academy/food-protection-classroom.page" �https://www1.nyc.gov/site/doh/business/health-academy/food-protection-classroom.page�. 


� Displaying Calorie Counts in Restaurants May Not Change Consumer Behavior, available at � HYPERLINK "https://nyulangone.org/news/displaying-calorie-counts-restaurants-may-not-change-consumer-behavior" �https://nyulangone.org/news/displaying-calorie-counts-restaurants-may-not-change-consumer-behavior�. 


� N.Y.C. Dep't of Health & Mental Hygiene Bd. of Health, Notice of Adoption of a Resolution to Repeal and Reenact §81.50 OF THE NEW YORK CITY HEALTH CODE (2008), � HYPERLINK "https://wwwl.nyc.gov/assets/doh/downloads/pdf/public/notice-adoption-hc-art81-50-0108.pdf" �https://wwwl.nyc.gov/assets/doh/downloads/pdf/public/notice-adoption-hc-art81-50-0108.pdf�. 


� Id. 


� Marie Boyd, Serving Up Allergy Labeling: Mitigating Food Allergen Risks in Restaurants, 97 Or L Rev 109, 140 [2018] (citing id).


� New York’s ‘Fair Workweek’, available at � HYPERLINK "https://www.uschamber.com/article/new-york-s-fair-workweek" �https://www.uschamber.com/article/new-york-s-fair-workweek�. 


� New Scheduling Rules That Ban on-Call Retail Shifts Passes, available at � HYPERLINK "https://www.crainsnewyork.com/article/20170524/POLITICS/170529939/nyc-council-passes-rules-that-ban-on-call-retail-shifts-at-fast-food-retailers" �https://www.crainsnewyork.com/article/20170524/POLITICS/170529939/nyc-council-passes-rules-that-ban-on-call-retail-shifts-at-fast-food-retailers�. 


� Id.


� “New York City Economic Summary,” available at � HYPERLINK "https://www.bls.gov/regions/new-york-new-jersey/summary/blssummary_newyorkcity.pdf" �https://www.bls.gov/regions/new-york-new-jersey/summary/blssummary_newyorkcity.pdf�. 


� NYC Worker Scheduling Law Draws Business Group Lawsuit, available at � HYPERLINK "https://news.bloomberglaw.com/daily-labor-report/nyc-worker-scheduling-law-draws-business-group-lawsuit" �https://news.bloomberglaw.com/daily-labor-report/nyc-worker-scheduling-law-draws-business-group-lawsuit�. 


� Expansions to New York City’s Sick Time Law Coming in May 2018, available at � HYPERLINK "https://www.fisherphillips.com/resources-alerts-expansions-to-new-york-citys-sick-time" �https://www.fisherphillips.com/resources-alerts-expansions-to-new-york-citys-sick-time�. 


� Id. 


� NYC Employers Must Take Immediate Steps to Comply with Expanded Sick Leave Law, available at � HYPERLINK "https://www.fisherphillips.com/resources-alerts-nyc-employers-must-take-immediate-steps-to" �https://www.fisherphillips.com/resources-alerts-nyc-employers-must-take-immediate-steps-to�. 


� New York City Mayor Seeks Paid-Vacation Law for Private Workers, available at � HYPERLINK "https://www.bloomberg.com/news/articles/2019-01-09/nyc-s-de-blasio-seeks-paid-vacation-law-for-private-workers" �https://www.bloomberg.com/news/articles/2019-01-09/nyc-s-de-blasio-seeks-paid-vacation-law-for-private-workers�. 


� Department of Labor - Minimum Wage, available at � HYPERLINK "https://www.labor.ny.gov/workerprotection/laborstandards/workprot/minwage.shtm" \l "_blank" �https://www.labor.ny.gov/workerprotection/laborstandards/workprot/minwage.shtm#_blank�. 


� NYC Hospitality Alliance – Rising Labor Costs Survey, available at � HYPERLINK "https://thenycalliance.org/assets/documents/informationitems/021Ib.pdf" �https://thenycalliance.org/assets/documents/informationitems/021Ib.pdf�. 


� Id. 


� Id. 
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