


































































































































































  Testimony of Judy Wessler 

Retired Director 

Commission on the Public's Health System 

January 16, 2019 

New York City Council Hospitals Committee 

 

Thank you for the opportunity to testify today about my 35 year-long 

experience advocating for changes in the Indigent Care/Charity Care pool 

program in New York State.  This is not a technical paper, which I could also 
write, but rather a sad history of efforts that i was involved in to attempt to 

make the history of this program a bit less sordid and redirect funding where 
it could be most useful in providing care for people. 
 

When a funding program was once announced I was working at Community 
Action for Legal Services, now named Legal Services of New York, as the 

Health Advocacy Coordinator.  In that role, I was responsible for working 

with community based organizations and acting as a liaison between those 
organizations and the lawyers and paralegals.  We were aware of, and 

helped individuals and families that had access to health care services.  It 
was thus surprising and encouraging to see an announcement that funding 

for hospitals to pay for the care of the uninsured was coming available.  With 
several of the lawyers, we drafted a memorandum to the State Health 

Department recommending the use of the procedure and form in use for 
patients to apply for free or below cost care under the Hill-Burton 

program.  Under this federal program, hospital receiving capital funding 
were required to set up a program in which patients could apply for free 

care.  In addition, when a 20-year requirement was fulfilled, hospitals had 
an obligation to continue providing care to all patients but no longer had to 

provide the care for free.  Working with a lawyer at MFY Legal Services, we 
sued Beth Israel Medical Center on behalf of two Lower East Side resident 

(Corum v. Beth Israel) on the basis that the hospital did not have a sliding 

fee scale in its clinics so care was not available there for the uninsured. 
 

So this long history of working to ensure that the uninsured had some 

access to care began way back then.  Unfortunately, the State Health 
Department chose to ignore our very practical recommendation and instead 

developed complicated method of reimbursing hospitals.  Their methodology 
most often had very little to do with access to care for the uninsured.  Much 

of the funding appeared to pay for bad debt, where full payment is not 

available even from insurance companies, instead of targeting payment for 
care of people who could not pay.  Now 35 years later, even with federal 

legislation backing the need to use the federal portion of the dollars to pay 
for care of the uninsured, we are still struggling to get the state to do the 



right thing.  Some questionable politics keep happening so we are still 
fighting this one out.     
 

As first Policy Coordinator and then Director of the Commission on the 
Public's Health System (CPHS) for 18 years, the issue of fair funding and 

providing care for the uninsured continued to be a major issue of 
concern.  Work continued on efforts to appropriately redirect the charity care 

funding to those hospitals that actually provided the care.  This also led to a 

focus on supporting the public health and hospital system, (HHC/H and H), 
because of the system's legal commitment to providing care for people 

regardless of their ability to pay.  CPHS worked hard with some of the really 
good people that worked at HHC to develop the HHC Options program and to 

ensure a sliding fee scale for access to medications. 
 

There was an effort in 2008 by the State Health Department to develop a 

new way of distributing money.  A proposal developed by a Task Force was 

not endorsed by the state legislature after fierce lobbying by the private 
hospitals and Local 1199. 
 

Another effort was tried in 2011-2012 when new Governor Andrew Cuomo 
was elected.  He set up the Medicaid Redesign Team (MRT) make 

recommendations on ways to reduce the state's Medicaid budget by over $2 
billion.  Some of the work done by CPHS during this period can be found at 

(http://www.cphsnyc.org/cphs/What_We_Do/charitycare/).  CPHS had a 

foundation grant to hire a professor to develop a new proposal to present to 
committees of  the 

MRT.  (http://www.cphsnyc.org/cphs/reports/paying_new_york_state_hospit
als/).  This report was developed with a committee of labor representatives 

and community groups.  Presentations were made to two committees of the 
MRT:  the Disparities Committee and the Payment Reform Committee. 
 

The governor and the Health Department chose to accept the 
recommendation of the provider-dominated payment reform committee.  A 

smaller committee of this group met in secret and also punted on needed 
changes in the distribution methodology.  The result was a transition for 

three years (called the Collar), which protected hospitals from losing much 
money -- thus again not directing the funding toward paying for the care of 

the uninsured and targeting high Medicaid-serving hospitals.  This is actually 
language that can be found in the federal Affordable Care Act. 
 

Work was performed in-between then and now, including reports providing 

documentation that the money was not going where it should be going, but 
little changed. 
 

http://www.cphsnyc.org/cphs/What_We_Do/charitycare/
http://www.cphsnyc.org/cphs/reports/paying_new_york_state_hospitals/
http://www.cphsnyc.org/cphs/reports/paying_new_york_state_hospitals/


In the 2018 legislative session, the Assembly stimulated by Health 
Committee Chair Dick Gottfried convinced the state to include a side letter in 

the budget for a commitment that a Work Group would be set up to make 
recommendations for changes in the Charity Care distribution 

methodology.  The group was set up and met four times.  Two excellent 
proposals were submitted by the NYCH+H/community coalition and another 

by the New York State Nurses Association.  These two proposals would 
finally right the long wrongs and would ensure that more dollars would flow 

to the state-defined Enhanced Safety Net Hospitals and other community 
hospitals in need.  I am sure that you will hear presentations about these 

proposals, so I won't spend the time here giving the details. 
 

What is important to know is that we need your help of the committee and 
the New York City Council to take this issue on and ensure that Indigent 

Care Pool funding is distributed to hospitals that are providing the care and 
are not rich with surpluses largely being used to buy up other hospitals.  It is 

well beyond time to address these inequities. 
 

Judy Wessler 
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Testimony of Carmen Charles, President Local 
420, DC37, AFSCME 

Before NYC Council Committee on Hospitals 
 

Council Member Carlina Rivera, Chair 
 
 

Good afternoon Chairperson Rivera and members of the Committee. I 
trust everyone enjoyed the holidays. As you know, my name is Carmen 
Charles and I am president of the more than 8,000 men and women who 
work within the H+H system. 

Many of our members live in the communities wherein they serve. They 
treat everyone who comes through those hospital doors with the 
compassion, dignity and respect which is not always afforded to all. 
   
Our members play a critical role in a system which has been structured to 
serve those most in need, who are also without the resources to pay. 
According to current estimates, there are some 600,000 New York City 
residents without federal coverage, as well as another half-million 
undocumented immigrants who live in fear of coming out of the shadows. 

For these hundreds of thousands of New Yorkers, it falls upon H+H to 
provide the health care safety net. In fact, according to a 2017 report, 
H+H provided more than 50 percent of the states uncompensated 
healthcare yet received only 15 percent of its charity care dollars. At the 
same time private hospitals, which provided 42 percent of that charity 
care received 85 percent of those state dollars. 
The disparity is as disheartening as it is indefensible. 

And now, Mayor de Blasio has unveiled a new plan to provide universal 
health care for all New Yorkers. We admire the effort, as they say every 
little bit helps.  
Unfortunately, we live in an era where a plan which will provide an 
additional $100-million to H+H hospitals, does little to reduce a projected 
$6 Billion shortfall. 

Local 420 has consistently held the position that the funding formula is 
flawed and has a disproportionate bias against public hospitals, 
particularly Health+Hospitals. The state’s refusal to revise the formula in a 

mailto:info@local-420.org
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manner that brings equity to the distribution of charity care funds is 
putting an undue strain on the City’s finances. We believe that the formula 
should be changed so that safety net hospitals serving the larger 
numbers of charity care patients be reimbursed at a rate reflective of this 
service. 
             
We believe the state’s DOH review committee on the issue was simply a 
shirking of its responsibility to act in a just and socially responsible 
manner in the distribution of charity care funds.  
 
Nevertheless, if we are to continue to serve the healthcare needs of all 
New Yorkers, this Council, this Administration, and all elected officials are 
going to have to work together to bridge the chasm facing our public 
health system. 

This inequity must end!  

 
 
Carmen Charles 
President 
January 16, 2019. 
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Good afternoon, 

My name is Anthony Feliciano; I am the Director of the Commission on 

the Public’s Health System (CPHS).  We believe in putting the public back in 

public health.  For over 25 years, we have been addressing inequities in the 

care, treatment, delivery and distribution of health care services, programs, 

and resources.   We like to thanks the City Council Hospital Committee for 

holding this hearing today on Hospital Uncompensated Care (also known as 

Indigent Care or Charity Care).  

We are active in a Health+Hospitals (H+H) Coalition which represents low-

income and at-risk patients across the State and unions representing 

healthcare workers largely employed by safety net institutions. 

H+H Community Coalition Goals 

• Eliminate the ICP transition collar without hurting essential hospitals 

providing services to needy communities; 

• Enhance Medicaid rates for Safety Net and At Risk/Other Needy 

hospitals; and 

• Optimize new federal Medicaid funds, while retaining all existing federal 

DSH funds to support these essential services 

I am here because: 

1. Some hospitals reap the benefit of getting State Charity Care Funds while 

continually and insufficiently provide care to immigrant and low-income 

people of color. 

2. Access to health care has been seriously reduced and will continue to be 

if more hospitals continue to financially bleed, especially public 

hospitals.  I am not sure that in yesterday’s Governors State of the State 

Address, that the increase of funding in health care will fix that.  I will 

admit that is partially because we have not learned of all the details.   

3. The way charity care funding is determined must be changed, so that it 

more closely matches where uninsured and people on Medicaid are 

treated.   

City Council Hospital Committee: Oversight - 

Charity Care Funding for New York City 

Hospital 

January 16, 2019 
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I would like to provide some context and background before stating our 

recommendations.  Compensation of hospitals is officially called an “indigent 

care pool” but is usually referred to as an uncompensated care pool or Charity 

Care.  

Since 1983, New York State has made special payments to hospitals providing 

uncompensated care. Uncompensated Care from Hospitals is funded through a 

Federal and State Share.  Disproportionate Share Hospital (“DSH”) Funds is 

the Federal financing mechanism to provide funding to hospitals that provide 

large volumes of care to Medicaid beneficiaries and uninsured patients. NYS is 

biggest recipient out of all the states (16% of all DSH funds or approximately 

$3.6 billion in DSH funding.).  NY State Indigent Care Pool (ICP) Funds provide 

support to hospitals for offset their losses providing care to financially needy 

patients. The ICP pool is about $1.134 billion. NYS distributes $1.134B 

through the ICP composed of $139M in Public Hospital Indigent Care funds 

and $995M in Voluntary and Non-Major Public Indigent Care funds.   

In 2007, “Manny’s Law” sought to bring greater accountability to New York 

hospitals’ classification of uncompensated care.  It also obligated hospitals to 

create sliding fee schedules for patients, depending on their income and family 

size, and to notify patients about when they were eligible for discounted fees.  

Over the years, that implementation by voluntary hospitals has not always 

matched intent.    

For years, claiming Bad Debt allowed several voluntary hospitals game the 

system in their reporting of actual care to the uninsured and people on 

Medicaid. Bad debt is a charge for care that has been written off by the hospital 

as uncollectable.  It differs from charity care in that the charge in question was 

originally thought to have been collectable. In 2012, when it was determined 

that this needed to change with anticipated federal guidance (85% of funds), a 

political deal was made whereby a transition period, initially for three years, 

was allowed and a collar was place to limit a hospital’s exposure (around 15% 

of the funds) to potential losses through the payment changes. The Transition 

Collar, which has been unfair, has been extended twice since then. 2018 

Enacted State budget extended transition period by one year.  Unfortunately, 

we see this happening again in the next enacted budget- unless we stop it.  

Basically, the transition collar allows for the inequity in the distribution to 

continue. 

In 2018, The Governor and Legislature agreed in a side letter out to form a NYS 

Indigent Care Workgroup.  The Workgroup was formed to address both 

problems with federal DSH cuts slated to begin October 1, 2019, and the ICP 

transition collar.  The workgroup had some consensus on removing the 

transition collar, fixing the sequencing of the NYS DSH funds, and increasing 
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the Medicaid rate.  However, no consensus on how to do it.  The Workgroup 

was supposed to draft a report in December with recommendations.  The report 

has not been completed.  It is my understanding that nothing is going to be 

done to fix the inequity in ICP distribution this year.  Basically, not changing 

the methods for distribution creates huge challenges for true safety-net 

hospitals to sustain or increase care for uninsured and Medicaid lower income 

patients.  

Many uninsured New Yorkers rely on charity care provided by nonprofit 

hospitals, which receive substantial tax benefits in exchange for providing 

community benefits. But many of those voluntary hospitals that receive the 

largest tax benefits are not meeting the Federal Affordable Care Act standards, 

either by providing the minimal care to limited or small percentage of low-

income people, especially communities of color. Despite the size of this tax 

expenditure, there is very little direction or monitoring of how nonprofit 

hospitals meet their implicit obligations under this system.  

We do not believe that bad debt from patients that are uninsured should count 

toward charity care. Once a hospital seeks payment from a patient, patients’ 

medical bills should be permanently excluded from the pool of available 

charity-care. Hundreds of millions and more has been spent from this pool and 

very little can be traced to care for an uninsured or Medicaid patient. 

We need to be aware of the following critical issues regarding both Federal DSH 

and ICP Funds.   

• Powerful political and monetary influences have been used to tilt charity 

care policy towards the protection of academic medical centers and 

profitable hospitals, often to the detriment of community hospitals and 

the communities that they serve. Several private hospital networks 

operate with huge surpluses and serve very low percentage of uninsured 

and people on Medicaid (noting it’s sad that health care is about profits).   

The large private hospitals have grown into multi-site healthcare 

networks and have positioned themselves to benefit from changes in the 

healthcare sector. The combined net revenues of the five major private 

hospital networks were $877 million in 2016, up by over one-third from 

$650 million for all five in 2014 and 2015.1   

• We now have a legal definition, in the state hospital code, that defines 

public hospitals, urban and rural voluntary hospitals that provide critical 

services.  Although this separate from the ICP Funding Pool, it provides 

the guidance for the ICP method to change.   

• H+H remains exposed to the brunt of looming federal DSH cuts.  
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• Allocation of DSH Funding is unfair. The sequencing of NYS DSH funds 

allocations means the hospitals which provide the most care to Medicaid 

and uninsured people get paid last, not first 

• The Affordable Care Act (ACA) reduced DSH payments nationally because 

uninsured would be eligible for ACA insurance. But States like NY, have 

large number of ACA-ineligible individuals (i.e. immigrants and 

people who cannot afford coverage). Hospitals also continue to need DSH 

because of low Medicaid reimbursement rates. 

 

The distribution methodology is at a crucial crossroads as the need to change 

how determinations are made on which hospital gets how much funding.  

These funds, part federal and part state but all public, should more closely 

match where uninsured and Medicaid patients are treated.  It may seem this 

inequity is not in the City’s control.  But it is in the city interest to weigh 

heavily on it, especially to protect H+H and other safety-net facilities that have 

been impacted by an unfair and unequal distribution of ICP Funds.  I would 

want the City Council to advocate and talk to your state colleagues about 

making this a priority in this year’s state budget process.  You can support the 

H+H Community Proposal.  The proposal offers the following solutions: 

1. Adopt new formula to allocate DSH funds in NYS that benefits true safety 

hospitals and patients: The new method  

• Addresses the disparity between well-resourced and needier 

hospitals, establishing a tiered approach for eligibility.   

• Establishes precedent for tiered Medicaid payments based on 

safety net need status 

• Removes ICP funding linkage to historical allocations based on bad 

debt 

 

2. End the transition collar and tie ICP payments to true safety hospitals 

and patients. The roughly $140 million transition collar uses the old 

formula, based on bad debt, and rewards some hospitals that fail to 

serve the uninsured and under-insured. Careful analysis was done 

minimize any harming of the safety net and other needy hospitals 

providing essential services to needy communities 

 

3. Fixes the unfair sequencing of DSH distribution.  Public hospitals should 

not be the first to receive cuts and last to get DSH funds. 

 

 

4. Improve efforts for hospitals to comply with “Manny’s Law” that requires 

that hospitals offer low-income uninsured patients financial assistance 
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with their hospital care. Required to use 1 uniform NYS application. We 

know that institutions vary both in the capacity of their professional staff 

to provide care in languages other than English, and in their ability to 

provide culturally appropriate care. However, this is about quality and a 

right. There are some glaring holes that expose many low-income 

individuals to potentially crushing medical debt.   

 

5. Invest $300 million ICP funds into Medicaid increases for Safety Net and 

At Risk/Other Needy hospitals. 

 

6. Leverages new federal Medicaid funds, while retaining all existing federal 

DSH funds, allowing increased DSH funding for public hospitals. 

Thank you and we hope every single Councilmember, especially members of 

the Hospital Committee and Health Committee, will reach out to advocates to 

learn about everything we are doing to change this historical inequity. We 

surely, will reach out for your help.   

 

Source: 

1. 2010 Instructions Institutional Cost Report (NYSICR) 

https://health.data.ny.gov/api/assets/329F8BC6-D396-4902-A9C2-

F6B27E143924?download=true 
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Resources: 

Community Service Society of New York, “Unintended Consequences: How New York 

State Patients and Safety-Net Hospitals are 

Shortchanged,” January 2018, 

http://lghttp.58547.nexcesscdn.net/803F44A/images/nycss/images/uploads/pubs/

hospital_report_- _final_1_22_18_web.pdf 

• Community Service Society of New York, “Incentivizing Patient Financial Assistance: 

How to fix New York’s Hospital Indigent Care Program,” 

February 2012, 

http://lghttp.58547.nexcesscdn.net/803F44A/images/nycss/images/uploads/pubs/I

ncentivizingPatientFinancialAssistanceFeb2012.pdf 

• Sager, “Paying New York State Hospitals More Fairly for Their Care to Uninsured 

Patients,” Commission on the Public’s Health System, 

August 2011, https://www.bu.edu/sph/files/2015/05/Sager-Paying-New-York-State-

Hospitals-More-Fairly-for-Their-Care-of-Uninsured-Patients- FINAL-31Aug11A.pdf 

• R. Tikkanen, “Funding Charity Care in New York: An Examination of Indigent Care 

Pool Allocations,” New York State Health Foundation, March 

2017, available at http://nyshealthfoundation.org/uploads/resources/examination-

of-indigent-care-pool-allocation-march-2017.pdf 

• B. Hammond, “Hooked on HCRA: New York’s 20-Year Health Tax Habit,” Empire 

Center, January 2017 at 27-28. Available at 

https://www.empirecenter.org/publications/hooked-on-hcra/ 

• B. Hammond, “Indigent Carelessness: How not to subsidize hospital charity care,” 

Empire Center, September 2017 at 6. Available at 

https://www.empirecenter.org/wp-content/uploads/2017/09/IndigentCarePool-1.pdf 

• R.S. Tikkanen et al., “Hospital Payer and Racial/Ethnic Mix at Private Academic 

Medical Centers in Boston and New York City,” Int J Health 

Serv. 2017 Jul;47(3):460-476. 

• Citizens Budget Commission, “Medicaid Supplemental Payments, The Alphabet Soup 

of Programs Sustaining Ailing Hospitals Faces Risks 

and Needs Reform,” August 31, 2017, available at 

https://cbcny.org/research/medicaid-supplemental-payments.In conclusion,  








