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I. INTRODUCTION
On January 22, 2019, the Committee on Public Housing, chaired by Council Member 
Alicka Ampry-Samuel, and the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a joint oversight hearing entitled “Section 3 Hiring Requirements.” The hearing will allow Council to learn about the New York City Housing Authority’s (NYCHA) compliance with Section 3 of the Housing and Urban Development (HUD) Act of 1968. Witnesses invited to testify include NYCHA, the New York City Central Labor Council, various unions, workforce development organizations, and other interested parties.  
II. BACKGROUND ON NYCHA
Former New York City (NYC) Mayor Fiorello La Guardia created NYCHA in 1934 in order to replace dilapidated tenements using funds from The New Deal,
 three years before the Housing Act of 1937 established public housing nationwide.
 NYCHA originally served two purposes: (1) to provide low-cost housing for middle-class, working families temporarily unemployed because of the Depression and (2) to bolster the lagging economy by creating jobs for the building trades.
 Later, NYCHA’s purpose evolved into providing safe, decent housing for families with the lowest incomes.
 Today, NYCHA has 325 developments, 2,418 buildings, and 175,636 units that are home to 392,259 authorized residents, making it the largest public housing authority in North America.

III. SECTION 3
Background

“Section 3” refers to a provision of the HUD Act of 1968, as amended by the Housing and Community Development Act of 1992. Section 3 ensures that employment and other economic opportunities, such as training and contracting, generated by HUD financial assistance be directed towards low- and very low-income persons
 to the greatest extent feasible.
,
, 
 To do this, Section 3 requires that recipients of HUD funding, including developers, owners, contractors and subcontractors, ensure that 30 percent of the aggregate number of new hires be set aside for these aforementioned individuals, many of whom live in public housing.
,

Goals of Section 3
By encouraging employment opportunities for low and very low income persons, Section 3 aims to ultimately reduce poverty and thus inequity within the City.
 The goals of Section 3 apply to NYCHA pursuant to 24 CFR 135, as dictated by HUD.
 These goals provide that:

1. 30 percent of all new hires on applicable projects should be Section 3 residents; 
2. 10 percent of the dollar amount of construction contracts should be awarded to Section 3 Business Concerns; and 
3. 3 percent of the dollar amount of non-construction contracts should be awarded to Section 3 Business Concerns. 
Notably, two of these goals are focused on Section 3 Business Concerns, which are defined as a business in which either:
 
1. 51 percent or more of the business is owned by Section 3 residents; or 
2. 30 percent or more of the employees in the business are Section 3 residents; or
3. Evidence is provided regarding a commitment to award 25 percent of the dollar amount of subcontracts to businesses that fulfill the above two categories.
HUD’s Section 3 Business Registry is a one-stop portal that allows businesses to become a registered Section 3 business and thus, a Section 3 Business Concern, while also providing information on Section 3 businesses and a database to search all those who are registered as a Section 3 business.
 
NYCHA’s Resident Employment Program
Through efforts to ensure that low-income New York City residents can receive employment, training and contracting opportunities, NYCHA enhanced the Section 3 requirements by creating the Resident Employment Program (REP) in 2001.
 REP requires that 15 percent of the total projected labor cost of capital and modernization contracts greater than $500,000 be spent on hiring residents who live in public housing.
 The REP policy is an additional contract requirement to Section 3.
 
Workforce1 Career Centers and NYCHA’s Office of Resident Economic Empowerment & Sustainability
In efforts to find qualified Section 3 residents, employers use Workforce1 Career Centers and NYCHA’s Office of Resident Economic Empowerment & Sustainability (REES).
 Workforce1 is a service provided by the NYC Department of Small Business Services (SBS) that prepares and connects qualified candidates to job opportunities throughout the City.
 Dispersed throughout the city, Workforce1 Career Centers utilize recruitment expertise, industry knowledge, and skill-building workshops to successfully ensure that candidates, including Section 3 residents, are ready and qualified for employment.
  There are approximately 20 Workforce1 Career Centers throughout the five boroughs.
 
REES provides residents with information on job readiness and training initiative programs. REES is divided into 15 geographic zones, known as the zone model, to ensure that public housing neighborhoods have access to self-empowerment services that are offered by community-based organizations in their neighborhood.  REES connects residents with adult education, workforce development, financial empowerment or business development services. 
  
NYCHA residents who are interested in learning more about Section 3 and REP jobs need to attend a REES information session, after which REES refers candidates to NYCHA contractors for interviews. Many of the jobs available through Section 3 and REP include the following job titles: Carpenter, Demolitions Laborer, Electrician, Elevator Apprentice/Helper, Elevator Mechanic Laborer, Mason Tender/Bricklayer, Painter, Plumber, Technician, Maintenance Assistant and Field Support Assistance.
 Some of these job titles have specific skill requirements, require specific certificates to work on job sites, and have minimum years of experience in a trade or occupation.
 Contractors make the final hiring decision.
  
Monitoring Section 3 Contracts
REES and NYCHA’s Capital Planning Department have staff who monitor the contracts that are covered by Section 3 and REP requirements. The contract monitors that are on staff at REES match staff qualified residents with contractors, remain in contact with the new Section 3 hires, and collect feedback from residents who do not get hired.
 The contract monitors in NYCHA’s Capital Planning Department verify that the Section 3 workers that were hired by the contractor are actually working on the job site and further monitor the contractor’s compliance with REP and Section 3 programmatic requirements.

NYCHA generally requests that contractors provide the following information to NYCHA’s Capital Planning Department once a month:
 
1) List the names of all employees who worked during that period of time;
2) Payroll information; and
3) Hiring Summaries that provide identifies Section 3 and REP hires.
Construction companies are also required to provide NYCHA with the total labor costs and the NYCHA resident labor costs on the REP hiring.
 NYCHA uses this information to determine the percentage of labor costs spent on NYCHA residents or low income New Yorkers. If the contractor does not meet their hiring goals, the contract managers are expected to work with the contractor to discuss methods on how they can reach compliance.

Concerns with the Section 3 Program
A. NYCHA Admission of Non-Compliance
In the proposed consent decree between NYCHA and the United States government filed in June 2018, NYCHA admitted that, at least once a year from 2010-2016, NYCHA’s certifications to HUD contained untrue representations that NYCHA was “in compliance with all applicable federal statutory and regulatory requirements.”
 The following month, as part of the ongoing federal investigation, NYCHA managers sent a letter to HUD with a list of federal regulations that they believed they failed to follow over the past several years.
 NYCHA indicated in its letter that it discovered it was not in compliance with Section 3 monitoring requirements.

Similarly, NYCHA tenants’ elected representatives - the Citywide Council of Presidents (CCOP) – filed a lawsuit against NYCHA in 2018, alleging in part that NYCHA was not monitoring contractors for Section 3 compliance as required by HUD.
 CCOP’s suit included data from a NYCHA report, indicating that over $150 million in construction contracts were awarded with funds from HUD’s Capital Fund Program in 2016, but only 0.04 percent of that went to Section 3 businesses.
 Further, according to CCOP, NYCHA has not accurately represented how many residents are actually being employed.

B. Comptroller Report

On August 15, 2014, the New York City Comptroller’s Office released an audit on the New York City Housing Authority’s Section 3 and Resident Employment Programs. According to the audit, NYCHA failed to have enough controls to monitor their Section 3 and REP programs. The report was based on an analysis of 29 contracts and 21 of these contracts had ended (closed) by the time the audit was conducted. 
 The audit identified compliance and monitor issues with 83 percent of the contracts that were reviewed by the Capital Projects Division and 97 percent of the contracts that were reviewed at NYCHA’s Resident Economic Empowerment and Sustainability Unit.
 The audit also found that 8 of the 21 closed contracts failed to meet Section 3 or REP hiring requirements nearly half of the Section 3 hiring summaries, 74 percent of the REP hiring summaries were incomplete or inaccurate and 17 of the contracts that required compliance with REP had inaccurate numbers of labors costs expended on NYCHA residents. 

C. Section 3 Kickback Scheme

The concerns outlined above indicate that there are compliance issues with respect to Section 3 hiring requirements. Not only are there issues with contractors meeting the Section 3 hiring requirement, residents may also experience issues once they are placed into employment opportunities through Section 3. For instance, in August 2018, a NYCHA tenant filed a complaint with HUD alleging that tenant workers were being exploited in relation to the Section 3 program.
 While Section 3 requires that certain economic opportunities be directed to public housing residents whenever possible, the tenant alleged that she was forced to pay “donations” every week in order to keep her job.
 There is an ongoing investigation into the kickback scheme, and arrests have already been made.
 This hearing will provide an opportunity for NYCHA to discuss steps being taken to ensure that not only are NYCHA contractors meeting their hiring requirements under federal law, but also that workers placed for employment with said contractors are being treated fairly and equitably under federal, state and local labor laws.
IV. NYCHA Labor Agreements

Project Labor Agreement
 
While Section 3 hiring requirements mandate certain hiring responsibilities on NYCHA contractors once a contract has been bid for and secured, Project Labor Agreements (PLAs) govern the relationship between NYCHA and the contractors in order to provide for the efficient and cost effective completion of NYCHA capital projects. PLAs are pre-hire collective bargaining agreements with one or more labor organizations that establish the terms and conditions of employment for all craft workers—union and nonunion—for a specific construction project.
 A project labor agreement requires all contractors, whether they are unionized or not, to subject themselves and their employees to unionization in order to work on a government-funded construction project.
 They are expressly authorized by Section 8(f) of the National Labor Relations Act (NLRA) and are most common on public projects.
 PLAs generally reduce delays due to labor conflicts or shortages of skilled workers. They also typically provide for work rule concessions and apprenticeship hiring goals from signatory unions in exchange for guarantees to pay union wages on capital projects.
 

There are many benefits to PLAs. Some have called PLAs an owner’s tool for controlling construction costs.
 Normally, construction projects require the owner, here the City, to negotiate separate agreements with the different trades that will provide labor and services on a project. With a PLA, an owner has the benefit of a single agreement governing all of the workplace rules for all of the trades on the entire project.
 This can directly lead to direct labor cost savings, help avoid delays, permit flexible work schedules, ensure a reliable source of skilled and experienced labor and the all-important Wick exemption.
 As Professor Fred Kotler of Cornell University said, a PLA is sort of a “job site constitution.”


NYCHA was one of the first agencies in NYC to enter into a PLA. NYCHA did so with the “desire to provide for the cost efficient, safe, quality, and timely completion of certain rehabilitation and renovation work in a manner designed to afford the lowest costs to NYCHA, and the [p]ublic it represents.”
 The PLA allowed NYCHA to enter into single agreement contracts governing all workplace rules. With so many active projects across NYCHA properties throughout the entire the city, use of a PLA allowed NYCHA to expedite the construction process, avoid strikes, standards terms and conditions governing employment of labor on the work projects and provide one overarching comprehensive and standardized mechanism for the settle of work disputes.
 The PLA applied to construction contracts with a value in excess of $250,000, bid and let by NYCHA (or its construction manager, where applicable) during the period from January 1, 2015 to June 30, 2018, that predominantly involved the renovation, repaid, alteration, rehabilitation or expansion of an existing NYCHA building or structure. The PLA applied only to those projects that the contractor agreed to perform under the PLA and made no labor agreement beyond those projects.
 The PLA expired on June 30, 2018.

V. CONCLUSION
At this hearing, the Committees expect to receive testimony shedding light on the how the Section 3 program is implemented and how many Section 3 jobs were filled by NYCHA residents. The Committees hope to hear how NYCHA plans to increase the number of tenants that receive Section 3 employment and training opportunities in the future. This hearing aims to ensure that NYCHA contractors are meeting their hiring requirements under federal law, but also that workers are being treated fairly and equitably under federal, state and local labor laws.
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