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I. Introduction
On June 21, 2007, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will consider Int. No. 262-2006 and Int. No. 263-2006, which would amend New York City Charter (“Charter”) sections 668 and section 659 relating to the Boards of Standards and Appeals (“Board”).  Int. No. 262 would require that all of the Board’s variance and special permit decisions be made by a two-thirds majority of the quorum present and voting.  Int. No. 263 would expand the Board’s membership to include eight additional members to be appointed, one each, by the borough presidents, Pubic Advocate, Comptroller and City Council.        

II.   Background
The Board is comprised of five commissioners, each appointed by the Mayor for a term of six years.
  Of these five members, one is required to be a professional planner, one a registered architect, and one a professional engineer.
  The planner, architect and engineer must have ten years of experience.
  Both the chair and vice-chair of the Board are designated by the Mayor, but must satisfy the requisite experience to serve as the planner, the architect or the engineer.
  No more than two of the Board’s commissioners may reside in any one borough.
  

The Board is an independently established entity that offers relief to landowners or interested parties negatively affected by the City’s zoning code.
  When the zoning code was initially enacted its regulations generally applied to larger areas that were not privately owned.
  However, the City anticipated that there would be an increase in claims of unconstitutional taking of private property when individual land parcels were restricted by the regulations; therefore the Board was established, pursuant to the 1991 Charter, to protect the ability of the City’s government to regulate development of private property.
  

The Board has the power to “interpret the meaning or applicability of the Zoning Resolution, Building and Fire Codes, Multiple Dwelling Law, and Labor Law.”
  The general duties of the Board include, “reviewing and deciding applications for variances and special permits, as empowered by the Zoning Resolution and applications for appeals from property owners whose proposals have been denied by the City’s Department of Buildings, fire [commissioner], or Business Services.”
  The Board’s jurisdiction is restricted to “applications brought by landowners or interested parties who have received prior determinations from one of the enforcement agencies noted above.”
  Furthermore, the Board is limited to “specific findings and remedies as set forth in state and local laws, codes, and the Zoning Resolution.”
  

III.  Provisions of Int. No. 262

Section one of Int. No. 262 outlines the legislative findings.  


Currently, there are no requirements in the Charter governing the voting procedures of the Board.
  Section two of the bill would amend subdivision (b) of section 668 of the Charter to require that a decision of the Board could only be made by a two-thirds majority of the quorum present and voting.   The rationale for such a change is that given the magnitude of the zoning and other decisions that the Board considers and the ability of such decisions to permanently alter the fabric of the City, it is only appropriate that there be requirements on the manner in which votes of the Board are conducted

IV.  Provisions of Int. No. 263

Section one of Int. No. 263 outlines the legislative findings.  The bill seeks to address the lack of a public voice on the Board, which occurred as a result of the elimination of the Board of Estimate in 1991.  The Board of Estimate, which was comprised of citywide elected officials including the Mayor, the President of the Board of Alderman (the present day New York City Council), the Comptroller and the borough presidents, reviewed the Board’s decisions, and thus infused the public’s voice into the Board’s decision-making process.
 In the absence of the Board of Estimate, however, the Mayor retains sole appointment powers of the Board’s membership and thus eliminates any check by the public on the Board’s authority.   


Section two of the bill would amend subdivision (a) of section 659 of the Charter, as amended by local law 49 of 1991, to increase the number of commissioners appointed to the Board.  The bill would require that eight additional commissioners be appointed, one each, by the borough presidents, public advocate, comptroller and city council, thus returning the public voice to the decision-making process in the area of zoning.
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By Council Members Avella, Jackson, McMahon, Reyna, Oddo, Brewer, Foster, Gentile, Liu, Mark-Viverito, Martinez, Palma, Recchia Jr., Stewart, Weprin and Dickens

 

..Title

A Local Law to amend the charter of the city of New York, in relation to variance and special permit decisions made by the Board of Standards and Appeals requiring that all such decisions be made by a two-thirds majority of the quorum present and voting.

..Body

 

Be it enacted by the Council as follows:

Section 1.  Declaration of legislative findings and intent.  This bill is a companion to the proposed amendment to the Charter that adds eight additional members to the Board of Standards and Appeals (“BSA”) to be appointed by the other major elected officials in city government, the borough presidents, Public Advocate, Comptroller and City Council.  The Council finds that zoning decisions represent permanent alterations to the fabric of the city and can affect the rights of many property owners for years to come.  As such, zoning decisions made by the BSA should only occur when there is a two-thirds majority of the quorum present and voting.

§2.  Subdivision b of section 668 of the charter of the city of New York is hereby amended to read as follows:

b.  The recommendation of a community board or borough board pursuant to subdivision a of this section shall be filed with the board of standards and appeals and a copy sent to the city planning commission. The board of standards and appeals shall conduct a public hearing and act on the proposed application. A decision of the board shall indicate whether each of the specific requirements of the zoning resolution for the granting of variances has been met [and], shall include findings of fact with regard to each such requirement, and shall only be made by a two-thirds majority of the quorum present and voting.

§3.  This local shall take effect immediately.
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..Title

A Local Law to amend the charter of the City of New York, in relation to expanding the membership of the Board of Standards and Appeals to thirteen members, with the eight additional members to be appointed, one each, by the borough presidents, Public Advocate, Comptroller and City Council.

..Body

 

Be it enacted by the Council as follows:

Section 1.  Declaration of legislative findings and intent.  Prior to the 1991 Charter Revision and elimination of the Board of Estimate, zoning and special permit decisions made by the Board of Standards and Appeals (“BSA”) could be reviewed by the Board of Estimate, comprised of city-wide elected officials including the Mayor, the President of the City Council, the Comptroller and the borough presidents.  The effect of this review process was to ensure that the public’s voice was considered in this significant decision-making process.  The Charter Revision did not continue the review authority of the Board of Estimate on zoning issues and such authority was not vested in any other body of elected officials.  Thus the Mayor retains sole appointment powers in the membership of the BSA. 

This amendment to the Charter adds eight additional members to the BSA to be appointed by the other major elected officials in city government, the borough presidents, Public Advocate, Comptroller and City Council.  This change introduces a necessary check on the BSA’s authority and returns the public voice to the decision-making process in the area of zoning.

§2.  Subdivision a of section 659 of the charter of the city of New York, as amended by local law 49 of 1991, is hereby amended to read as follows: 

§659.  Constitution and apportionment.  a.  There shall be an independent board of standards and appeals located within the office of administrative trials and hearings. The board of standards and appeals shall consist of [five] thirteen members to be termed commissioners, five to be appointed by the mayor, eight to be appointed, one each, by the borough presidents, public advocate, comptroller and city council, each for a term of six years.  

§3.  This local law shall take effect immediately.
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