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	Int. No. 396:
	By Council Members Gentile, Jackson, de Blasio, The Public Advocate (Ms. Gotbaum), Koppell, Recchia Jr., Weprin, Gonzalez, Gennaro, Dickens, Fidler, Lappin, Palma, Vacca, McMahon, Foster, Sears, Mark-Viverito, Clarke, Gerson, Brewer, Reyna, Garodnick, Comrie, James, Mendez, Nelson, Seabrook, Vann and White Jr.



	Title:
	A Local Law to amend the New York city charter in relation to requiring the New York city Department of Education to report on the implementation of Billy’s Law.



	Charter:
	Amends chapter twenty of the New York city charter by adding a new section 530.


On Thursday November 2, 2006, the Committee on Education, chaired by Council Member Robert Jackson, will hold a hearing on Int. No. 396, a bill that would amend the New York City Charter in relation to requiring the New York City Department of Education (“DOE”) to report on the implementation of Billy’s Law, a law that is designed, in part, to improve monitoring of students placed in out-of-State residential facilities.

Placement of New York Students in Out-of-State Residential Facilities

Pursuant to §4407 of the New York State Education Law (“SEL”), “[w]hen it shall appear to the satisfaction of the [State Education Department] that a child with a handicapping condition is not receiving instruction because there are no appropriate public or private facilities for instruction for such a child within [New York State] because of the unusual type of the handicap or combination of handicaps as certified by the Commissioner,” school districts are authorized to contract with an educational facility located out of New York State to provide instruction to such student.
  Under the law, the State Education Department (“SED”) has the responsibility of maintaining an approved list of out-of-State facilities that, after inspection, it determines are qualified to meet the needs of children with severe handicapping conditions.
  As of 2005, approximately 1,400 New York State children were placed in out-of-State residential facilities.

In New York City, any student who is suspected of having an educational disability is initially referred to one of ten Regional Committees on Special Education (“CSE”) for an evaluation.
  If the CSE determines that the needs of a student are such that 24 hour continuity of programming is required, the CSE refers the student’s case to the Central Based Support Team (“CBST”) at DOE headquarters.
  The CBST then reviews the student’s case material to determine if placement in a non-public school is necessary.
  If it finds that such a placement is needed, it submits the student’s case material to all appropriate in-State residential facilities for their consideration.
  Decisions concerning admission are made by the facilities themselves.


If a student’s needs cannot be met by any in-State schools, the CBST may consider an out-of-State placement.
  However, in order for an out-of-State placement to be finalized, the CBST must have documentation of the inability of in-State schools to serve the student, and must receive written approval for an out-of-State placement from the SED.
  In addition, the child’s parent(s) must consent to the placement.
  Note that the DOE must cover the cost of sending a student to a non-public school.  In Fiscal Year 2007, the DOE anticipates that it will spend approximately $53.8 million for payments to 26 out-of-State contract schools.
 

Billy’s Law

In August of 2005, the New York State Legislature passed “Billy’s Law” (§483-d of the New York State Social Services Law) to improve State and local monitoring of out-of-State residential facilities that house New York State children who are placed in such facilities.
  The law creates an out-of-State placement committee comprised of the Commissioners of the Office of Children and Family Services, the Office of Mental Health, the Office of Mental Retardation and Developmental Disabilities, the Office of Alcoholism and Substance Abuse Services, the SED, the Department of Health and the Division of Probation and Correctional Alternatives.
  The Committee’s tasks include the following:

· Creating a register of approved out-of-State congregate residential programs and residential schools, and establishing core requirements for inclusion of an out-of-State program on this register;

· Establishing recommended contract requirements for contracts with out-of-State providers that will be used by State or local agencies that place a child in an out-of-State residential program or school;

· Creating model processes for consideration of alternatives to out-of-State placements, to avoid such placements where possible;

· Exploring funding options to prevent out-of-State placements;

· Providing technical assistance to localities; and

· Issuing a yearly report to the Governor and State Legislature.

With regard to the contract parameters referenced above, the law requires that such contract parameters state that an out-of-State residential program or residential school shall, among other things:

· Promptly notify the placing State or local agency of any enforcement action taken with respect to the facility’s license, certificate or charter and any action taken by the facility with respect to such enforcement action.  If the placing agency is a local agency, it is required to notify its supervising State agency of such information;

· Promptly notify the placing State or local agency of any report of abuse or neglect occurring in the program or school regarding any child placed there by such an agency, the progress and outcome of the investigation of the report, any action taken with respect to such investigation and agree that the placing State or local agency will notify the parents or persons in parental relationship to the child of such report of abuse or neglect; and

· Promptly notify the placing State or local agency of any investigation of a report of abuse or neglect found to result from a systemic problem with the program or school and any action the program or school is taking with respect to such a report.  If the placing agency is a local agency, it is required to notify its supervising State agency of such information.

Allegations of Abusive Treatment and Neglect Stemming From The Judge Rotenberg Center in Massachusetts

Last spring, the SED conducted a surprise investigation of the Judge Rotenberg Center (“JRC”), a residential facility in Canton, Massachusetts.  The JRC is a residential school that serves students with autism, mental retardation, emotional disturbance and multiple disabilities.
  One of the most controversial aspects of the JRC is its use of “Level III” aversive behavioral interventions, which involve a broad spectrum of punishment techniques that include movement limitation, controlling food and electric skin shock.
  

According to a report issued by the team of investigators who visited the JRC, the review was prompted by “documentation provided by the program subsequent to a previous site visit which raised concern about JRC’s use of aversive interventions [described in more detail below], as well as recent questions from legislators.”
  The investigators’ report contained several troubling allegations about the JRC, and concluded, among other things, that:

· Behavioral programming is not sufficiently monitored by appropriate professionals and staff administering intensive treatment such as shock therapy are not adequately trained and/or do not have adequate experience to administer such treatments.  Specifically, the investigators found that more than two-thirds of the direct-care providers at the JRC have completed only a high-school education, and that only six of the 17 clinicians who oversee mental-health care at the school have a license in psychology;

· The manner in which electric skin shock conditioning devices are used by the JRC raises health and safety concerns;

· Students are treated with Level III aversive behavioral interventions for behaviors that are not aggressive, dangerous to the student’s health or destructive;
 

· Aversive treatments that involve food control may impose unnecessary risks affecting the normal growth and development and overall nutritional/health status of students subjected to this type of treatment;
 and

· Students are provided insufficient academic and special education instruction and related services.

In addition to the SED investigators’ report, several news reports have referenced allegations of mistreatment at the JRC.  For example, according to the Boston Globe, the Massachusetts Disabled Persons Commission received 22 allegations of abuse at the school since January of this year, 12 of which involve injuries.
  Although officials at the JRC have denied the allegations, as of June, at least two allegations had been substantiated.
  

The findings of the SED investigators’ report generated considerable attention and led the Board of Regents to draft regulations that would prohibit the use of aversive behavioral interventions, and to establish specific standards for behavior interventions used with students.  The findings in the Report also raised questions as to whether the DOE is satisfying its obligations under Billy’s law to monitor allegations of abuse or neglect arising from an out-of-State residential facility placement.  Note that the majority of the students at the JRC- some 82%- were placed there by the DOE.
  

Int. No. 396 would help to improve monitoring of children placed in out-of-State facilities by requiring the DOE to issue biannual reports to the Council on its monitoring of children placed out-of-State.

Int. No. 396


Section 1 of Int. No. 396 would set out the legislative findings and intent.  

Section 2 would add section 530 (on reporting of information concerning out-of-State facility placement) to chapter 20 of the New York City Charter.

Subdivision a of §530 would define the following terms: “department” would be defined to mean the DOE and “out-of-State facility” would be defined to mean any facility outside of New York state that contracts with the DOE pursuant to section 4407 of the SEL to provide instruction to a child.

Subdivision b of §530 would require the DOE to report to the City Council twice annually, on or before the first day of September and January, respectively, information concerning children placed in out-of-State facilities as follows:

(1)
The name and location of each out-of-State facility holding a contract with the DOE, as well as the number of children assigned to each facility by the DOE.

(2)
For each out-of-State facility listed, information concerning whether (i) any enforcement action has been taken with respect to the license, certificate or charter held by such facility, (ii) the DOE has informed the SED of such enforcement action, and (iii) the facility has taken or is taking any action with respect to such enforcement action. 

(3)
For each out-of-State facility listed, a description of (i) any report of abuse or neglect occurring in the facility regarding any child placed by the DOE in the facility, (ii) any investigation taken as a result of such report by the facility, including the time it took to complete the investigation and whether the parents or persons in a parental relationship to the child and the SED have been informed of such report, (iii) the progress and outcome of such investigation, and (iv) any action taken as a result of such investigation by the facility; provided, however, that such information shall not be reported in a manner that violates any applicable provision of federal, State or local law relating to the privacy of student information.

Section 3 of Int. No. 396 would provide that this local law would take effect immediately.
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